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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

ROBIN LEROY HARVEY,
Petitioner,
Casé&Numberl7-cv-12095
V. Honorabl&@homasl.. Ludington

TONY TRIERWEILER,

Respondent.
/

OPINION AND ORDER DENYING THE HABEAS CORPUSPETITION,
DECLINING TO ISSUE A CERTIFICATE OF APPEALABILITY, AND
DENYING LEAVE TO APPEAL IN FORMA PAUPERIS
Petitioner Robin Leroy Harvey, a state priscatethe Bellamy Creek Correctional Facility
in lonia, Michigan, has filed pro sehabeas corpus petition under 28 U.S.C. § 2254. Petitioner
was convicted of five counts of criminal sexuahduct in the first-degree and sentenced to prison
for twenty-five to fifty years for each convictiofhe trial court ordered four of the sentences to
run concurrently with each othand two of the sentences to rwomsecutively with one another.
Petitioner asks that he be re-netsmced before a different judga grounds that (1) the state trial
court improperly relied on his lack of remorseemhsentencing him, and (2) he was denied his
constitutional right to effectey assistance of appellate counsel. These claims do not warrant
habeas corpus relief for the reasons stated below. Accordingly, the petition will be denied.
l.

Petitioner was charged wittvé counts of first-dgree criminal sexuadonduct pursuant to

Mich. Comp. Laws 8§ 750.520b(1)(a) (sexual penetration of a person under the age of thirteen).
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The charges arose from allegatidinat Petitioner sexuglipenetrated his biogical daughter from
the time the girl was six or savgears old until she was eleven.

Petitioner was tried before a jury in OakthiCounty Circuit Court. As described by the
state court,

[t]he testimony at trial showed that Daflant committed numerous acts of criminal
sexual acts against his daugihver a period of sexad years. Defendant’s
daughter testified [thpshe recalled Defendant’'s “pete part” inside her vagina
when she was eight, nine, and ten years [oldgfendant put higrivate part inside
his daughter’'s mouth more than one titnet she could not recall the first time it
happened. Defendant put his private pad his daughter’s “butt” on two or three
occasions. Defendant would make his daeighd in his bedroom to watch movies
and “rape” her on the bed. After Defendant committed these acts, he would make
his daughter take a shower and wash hieesel tell her to use soap and water on
her vagina. Defendant walihimself wash his daughtéy taking her brother’s
toy, filling it up with water, and he euld clean her out with it by squeezing the
water and “all the stuff came out.” Defemtla daughter tesi#d that Defendant
always began with oral sex and then ehdéh vaginal penetration with his penis
and would make her say “dirty words” dugithe acts. Defendatdld her daughter
not to tell anyone or h&ould hurt her.

Op. and Order at 3-£eople v. HarveyNo0.12-242235-FC (Oakland Cty. Cir. Ct. Oct. 8, 2015),
ECF No. 8-11, PagelD. 640-641.

Petitioner did not testify, and his only defensitnesses were two of the complainant’s
former teachers who testified, among other thingd,ttrey did not notice anything that suggested
the complainant was being sexually abus®del2/13/12 Trial. Tr. at 4, ECF No. 8-7, PagelD.
425-426 (Tamra Roussey’s testimonigl; at 7-10, PagelD. 426-427 (Renee Todd’s testimony).
Petitioner’'s defense was that the only evidenalrig him to the crimes was the complainant’s
testimony and that the complainant could not maimer details about when, where, and how often
the incidents occurredSee idat 41-45, PagelD. 435-436.

On December 13, 2012, the juound Petitioner guilty, as chardeof five counts of first-

degree criminal sexual condu@ee idat 63-65, PagelD. 440-441. Qanuary 22, 2013, the trial



court sentenced Petitioner to prison for twenty-fvéfty years for each count of criminal sexual
conduct. The court ordered counts one, three, Bna five to run conaerently with each other
and count two to run consdoely to count one.Seel/22/13 Sentencing Tat 7, ECF No. 8-8,
PagelD. 448.

In an appeal as of right, Petitioner’s apatglattorney argued that Petitioner was entitled
to a new trial because his trial attorney failecchallenge the prosecution’s notice of intent to
introduce evidence of uncharged acts of crimgexiual conduct. The Michigan Court of Appeals
rejected the argument and affirmBdtitioner’s convictions becaubés cursory treatment of the
issue resulted in it being abandoned and bechisselaim of ineffectiveassistance of counsel
lacked merit. See People v. HarveiNo. 314555, 2014 WL 2118280 (Mich. Ct. App. May 20,
2014) (unpublished).

In an application for leave to appeal in Mehigan Supreme Court, Petitioner raised the
same issue that he presented to the Michi@anrt of Appeals and two new issues. The new
claims were that he was excludesia suspect by a forénscientist and thdte was charged with
anal penetration even though the forensic sciesdisl there was no evidence of it. The Michigan
Supreme Court denied leaveappeal on September 29, 201échuse it was not persuaded to
review the questions presented toSee People v. Harve853 N.W.2d 360 (Mich. 2014).

Petitioner subsequently filed@o semotion for relief from judgment in the state trial
court. (ECF No. 8-9.) He argued that: (1) dlape counsel was ineffective for failing to preserve
his “other acts” claim for review and for not raigihis current claims odirect appeal; (2) there
was insufficient evidence of five counts ofiminal sexual conductand trial counsel was
ineffective for not making an opening statemerdyimg for a directed verdict, or filing a motion

for new trial; (3) his sentence was disproportterend cruel and unusual punishment; and (4) the



trial court improperly relied on &ilack of remorse when sentémgy him and failed to give
substantial and compelling reasons for depgrupward from the sgence guidelines. Id.,
PagelD. 454, 457.)

The trial court denied Petitioner's motion art because Petitioner had failed to
demonstrate pursuant to Michigan Court Rule 6.50&)b)(i) that, but for the alleged error, he
would have had a reasonably likely chance afuéttal. The trial court also opined that, under
Michigan Court Rule 6.508(D)(3))fii), there was no irregularitgo offensive to the maintenance
of a sound judicial process thattiflener’s conviction should not b&llowed to stand. The court
determined that there was suféint evidence to support Petitiosiseconvictionsand that, given
the overwhelming evidence, Petitioner had failedieéononstrate the alleged errors would have
changed the outcome of the trial. Finally, the court stated that Petitioner’s sentence was presumed
proportionate, it was not crueh@or unusual punishment, aneté was no upward departure in
Petitioner’'s sentence becausditiRmer was subject to a twenfive-year mandatory minimum
sentence under state la{ECF No. 8-11.)

Petitioner applied for leave to appeal thel wiaurt's decision, but the Michigan Court of
Appeals denied the application because Petitiongifdibed to establish that the trial court erred
in denying his motion forelief from judgment. See People v. Harveio. 331291 (Mich. Ct.
App. Apr. 11, 2016) (unpublished). On Deca&nB8, 2016, the Michigan Supreme Court denied
leave to appeal because Petitioner had failed to establish entitlemdief toser Michigan Court
Rule 6.508(D).See People v. Harve888 N.W.2d 75 (Mich. 2016).

On June 26, 2017, Petitioner filed his habeas cqgoptigon in this Court. His two claims
read as follows:

I. The trial court improperly reliedn Defendant’s lack of remorse in
sentencing him to a lengthy term of years.
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Il. Defendant was denied his Siximd Fourteenth Amendment rights to

the effective assistance of appellataumsel where counsel’'s performance fell

below an objective standard of readueaess resulting irprejudice to the

defendant.

Pet. at 5, 7, ECF No. 1, PagelD. 5, 7.

The State argues in an answer to the petition that Petitioner’s first claim is procedurally
defaulted and that the trial court did not unreaslynedject Petitioner’s fist or second claim.
(Answer in Opp’'n to Pet. for Writ of Habe&3orpus at i-ii, ECF No. 7, PagelD. 192-193.)
Petitioner replies that the statrial court used the wrong stdéard when determining whether
Petitioner was prejudiced by the sentencingrertmat appellate counsel was constitutionally
ineffective for not raising his searicing claim on direct appeal, atfht he was sentenced, at least
in part, on inaccurate and irrelevant informatigReply to Answer in @p’n to Pet. for Writ of
Habeas Corpus at unnumbered pages 2-4, ECF No. 9, PagelD. 918-920.)

.

Under the Antiterrorism and Effective DealPenalty Act of 1996 (AEDPA), a habeas
petitioner is not entitled to relief on any clainjuaticated on the merits in state-court proceedings
unless the adjudication (1) “wasrtrary to, or involved an unreasable applicgon of, clearly
established Federal law,” as determined by thiéedrStates Supreme Court, or (2) “was based on
an unreasonable determination of the factsghtlof the evidence presented in the State court
proceeding.” 28 U.S.C. 8§ 2254(d)illiams v. Tayloy 529 U.S. 362, 405-406 (2000). “AEDPA
thus imposes a ‘highly deferential standard faleating state-court rulings,” and ‘demands that

state-court decisions be givére benefit othe doubt.”” Renico v. Left559 U.S. 766, 773 (2010)

(citations omitted).



To obtain a writ of habeas corpiiem a federal court, a stgpeisoner must show that the
state court’s ruling “was so laicky in justification that there was an error well understood and
comprehended in existing law beyond any gubti for fairminded disagreement.Harrington
v. Richter 562 U.S. 86, 103 (2011). When a state cfaild to adjudicate a petitioner’s claim on
the merits, the deference due under § 2254(d) does not apply, and regewogo Maples v.
Stegall 340 F.3d 433, 436 (6th Cir. 2008)yer v. Bowlen465 F.3d 280, 284 (6th Cir. 2006).

[1.
A.

Petitioner alleges that the trial court sentertdedto a lengthy term ofears due in part to
Petitioner’s lack of remorse and failuetake responsibility for his crimésPetitioner contends
that he had a Fifth Amendment right not to incriminate himself at sentencing and that the trial court
violated this right by seatcing him to a lengthy term of yeafter he refused to admit guilt.
Petitioner also contends that the trial courtlsaree on his lack of remorse and failure to take

responsibility violated his right to due process under the Fountédenendment because there is

! The State argues that this claim is procedurally defaulted because Petitioner did not raise

the claim on direct appeal and because the state trial court determined that Petitioner had failed to
demonstrate actual prejudice under Michigan C61&m®8(D)(3)(b). (Answer in Opp’n to Pet. for
Writ of Habeas Corpus, at 31, ECF No. 7, Page®t.) While it is true that “[flederal habeas
courts generally refuse to hear claims ‘defaultedin state court pursuant to an independent and
adequate state procedural rule Jdhnson v. Lee 136 S. Ct. 1802,8D3-04 (2016) (quoting
Coleman v. Thompso®01 U.S. 722, 750 (1991)), a procedudafault ordinarily “ ‘is not a
jurisdictional matter,” id. at 1806 (quotingrest v. Cain522 U.S. 87, 89 (1997))n the interest
of judicial economy, a federal court may bypagsaedural-default question when the merits of
the claim are easily resolvable against the habeas petitibaetbrix v. Singletary520 U.S. 518,
525 (1997). The Court chooses to forego a proeddiafault analysis here because it is more
efficient to address the merits of Petitioneclaim than to determine whether the claim is
procedurally defaulted and whether Petitiones slaown “cause” for the procedural default and
resulting prejudice or a miscarriage of justice.
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no mention of remorse or responsibility in the recor his case. (Pet. at 5, ECF No. 1, PagelD.
5; Brief in Support of Habeas Corpus R#tB4-B6, ECF No. 1, PagelD. 15-17.)

Petitionerraisedthisissue in his post-convicin motion for relief fronjudgment. He also
alleged in his motion that the trial court failedprovide substantial and compelling reasons for
departing upward from the sentencing guidelines. The state trial court rejetitietdétes claim
as follows:

Defendant also contends that th@surt improperly relied on Defendant’s

lack of remorse in departing upward. Wiever, there was no upward departure in

Defendant’s sentence. Defendant walject to a 25-year mandatory minimum

sentence under MCL 750.520(2)(b). nd¢ér MCL 769.34(2)(a), the required

imposition of this mandatory sentence wbuabt constitute departure and would

not require justification by substtal and compelling reasonBeople v Izarraras-

Placante 246 Mich App 490, 497 (2001).

Op. and Order at Reople v. HarveyNo. 12-242235-FC (Oakland \CtCir. Ct. Oct. 8, 2015),
ECF No. 8-11, PagelD. 642.

In his habeas brief, Petitioner concedes thatsentencing guidelines were not exceeded,
as the mandatory minimum for each conviction waenty-five years. But he maintains that the
trial court based the consecutive sentences, aitgaatt, on his assertiamf innocence and refusal
to admit guilt. He contends thtis error violated s Fourteenth Amendment right to be sentenced
on accurate information and his Fifth Amendment rigttto incriminate himself. According to
him, the trial court’'s comments implied that, lredshown any remorse or taken responsibility, he
would have been sentenced more lenieniBrief at B4-B6, ECF No. 1, PagelD. 15-17.)

1
The Fifth Amendment to the United Statemn&titution is “applicable to the states through

the Fourteenth Amendment,” and‘@ommands that ‘[n]Jo person . . . shall be compelled in any

criminal case to be a witness against himselEstelle v. Smithd51 U.S. 454, 462 (1981). This



privilege applies at sentencingSee id at 462-463 (noting that the availability of the Fifth

Amendment privilege does not turn on the tgperoceeding where its protection is invoked, and

discerning no basis for distinguishing between the guilt and penalty phases of a trial insofar as the

Fifth Amendment privilege is concernedjcord White v. Woodalb72 U.S. 415, 421 (2014)
(stating that the Supreme CourtshHheld that the privilege againself-incrimination applies to
the penalty phaseMitchell v. United State$26 U.S. 314, 328-329 (1999) (according “the [Fifth
Amendment] privilege the same protection in theteecing phase of ‘anyianinal case’ as that
which is due in the trial phase of the same casel’ stating that “[tlhe concerns which mandate
the rule against negative inferenegs criminal trial apply witlequal force at sentencing”).

A sentence violates the Due Process Clauieeofourteenth Amendment if the trial court
relies on extensively and materially false mhation that the defendant had no opportunity to
correct through counselownsend v. Burk@&34 U.S. 736, 741 (1948). To obtain relief under the
Due Process Clause, Petitioner must showligasentence was “founded at least in part upon
misinformation of constitutional magnitudeUnited States v. Tucke404 U.S. 443, 447 (1972).

2.

At the sentence proceeding in the present case, the pasandtdefense counsel made
arguments for and against consecutive senteddestrial court then asked Petitioner whether he
wished to make a statement. Petitioner answered:

Just that | wish my children welll guess that’s about ytou know. | didn’t do
what I’'m being accused of so.

1/22/13 Sentencing Tr. At 6, ECF No. 8F&gelD. 447. The trial court responded:
Well, Mr. Harvey the evidence wasryestrong. | don’t bieeve there’s any

guestion at all in the minds of the juror§here was no question in my mind that
this happened.



| agree with the prosecutor, it wasnmus. | feel very sorry not only for
your daughter who you abused, but hstesiwho was observing it while it was
going on, is going to feel guilt for the redther life for not intervening sooner.

So I'm going to follow the recommendatti in this matter. . . . [A]ll counts
are twenty-five years to fifty years.

Id. at 6-7, PagelD. 447-448.

The court stated that Petitioner would igeegail credit on count®ne, three, four, and
five, but not on count two because that count was consecutive to coundoae?7, PagelD. 448.
Then, after imposing fees, costs, testing, aoaaxct order, and GPSamitoring, the trial court
said:

The Court has exceeded the guidelines, but finds there to be good reason to

do so based on the age that the physadmlse began of the child by her own

biological father. Defendant has never shown any remorse or taken any

responsibility
Id. at 8, PagelD. 449 (emphasis added).

The court gave no indication that its imposition of consecutive sentences was based on
Petitioner’s lack of remorse or failure to acknosge responsibility. Instead, the court mistakenly
provided reasons for exceeding thentencing guidelines, whichddiot apply beasse there was
a mandatory minimum sentence of twenty-five years.

Even if the trial court's comment about Petitioner’s failure to show remorse or take any
responsibility for his conduct were interpretedaa®ason for imposing consecutive sentences, a
defendant’s lack of remorse and failure to accegpaasibility for his or her crimes are permissible
reasons for a trial court’s decisiont to impose a lesser sentendénited States v. Daneshyar
925 F.3d 766, 788-790 (6th Cir. 2018ke alsdn re Cook 551 F.3d 542, 551 (6th Cir. 2009)

(stating that “[d]Jue process is not implicated by tonsideration of a defdant’s lack of remorse

as an aggravating factor” and that “a defendargimorse—or lack theof—is an appropriate



consideration in nteng out punishment”)tnited States v. Phibb899 F.2d 1053, 1080 (6th Cir.
1993) (“It is well established that a penal sokewhich extends a benefit to defendants who own
up to their conduct does not unconstitutionallydaun those who exhibit no remorse.”).

Furthermore, the cases on whiPetitioner relies are distinguishable. Petitioner cites
Mitchell, 526 U.S. at 314, a case in which

the [Supreme] Court held that a sentagatourt may not make adverse inferences
from a defendant’s silence asthe facts of the offensed. at 330, 119 S. Ct. 1307.
The defendant itMitchell pled guilty to a number of drug offenses, but did not
admit to trafficking a specific amount narcotics. At her sentencing hearing, the
government produced witnesséo testify as to themount of drugs involved
(which in turn would determine h@nandatory minimum sentence). Though her
lawyer cross-examined the governmentithesses, the defendant herself did not
testify. In finding crediblehe testimony of the government witnesses, the district
court noted that it held the defendantigisce against her, concluding that her plea
waived her right to remain silentd. at 319, 119 S. Ct. 1307. The Supreme Court
rejected the district coud’legal reasoning and held thia¢ court’s adverse factual
inference violated the Fifth Amendment&iyectively relievhg the government of
its burden to prove the facts ofetlerime relevant to sentencingd. at 330, 119
S.Ct. 1307. In so doing, the districbwt “enlisted] the defendant” into the
government’s case against her “at the expaighe self-incrimination privilege.”
Ibid.

The majority went on to qualify this broad proposition: “Whether silence bears
upon the determination of a lack of rens®, or upon acceptance of responsibility
for purposes of [a] downward adjustmentis.a separate question. It is not before
us, and we express no view on itlid.

Miller v. Lafler 505 F. App’x 452, 458 (6th Cir. 2012). AsMiller, Petitioner’'s case does not fit

within Mitchell’s narrow holding because
“Mitchell addressed negativactualinferences as to the circumstances and details
of the crime based upon a defendarsilence.The adverse inference made in
Mitchell pertained to an unproven, unadmitted fafdihe crime, the truth of which
would determine the applicability afmandatory sentencing provision.

Id. (emphases in original).

The trial court in Petitioner’'s case did rraw negative inferems from silence on an

unproven fact of the crime. Instead, any negaiivference that the trial court drew from
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Petitioner’s allocution pertained tos perceived lack of remorse, a factor that may be assessed
when applying a discretionarpesecutive-sentence provisiofd. at 458-59. Furthermore, as in
Miller,

any negative inference made woblave been based on [Petitionessitements,
as opposed to his mere siben This voluntary act not gnélistinguishes [this] case
from Mitchell, but also may have waived [Petitioner’s] Fifth Amendment privilege
as to the content of his statements.

Id. at 459 (emphasis in original). Even if the inferencegatiéy made in Petitioner’s case
violates the spirit oMitchell, this is not enough for the purposes of AEDPA. [The
Court] cannot grant habeas on a claim tlads not rest on a violation of “clearly
established Federal law,” 28 U.S.C. § 225@(y] and a rule of law is not clearly
established unless the Supreme Cbad “squarely established” itKfiowles v.
Mirzayance,556 U.S. 111, 122 (2009)]. Far from squarely establishing the rule
pressed here, the Supreme Court “expiksseview” on “[w]hether silence bears
upon the determination of a lack of remerer upon acceptance of responsibility.”
Mitchell, 526 U.S. at 330, 119 S. Ct. 1307.
Id. This is fatal to Petitioner’s claimSee id
Petitioner also relies oneltixth Circuit’'s decision iKetchings v. Jacksoi365 F.3d 509
(6th Cir. 2004). IrKetchingsthe Sixth Circuit affirmed the District Court’s grant of a conditional
writ of habeas corpus because the sentencingjtefgrred negatively amadirectly to Ketchings’
continued assertion of his befliin his innocence and also implied that Ketchings would be
sentenced more leniently if he accepted the'gurgrdict and relinquished his Fifth Amendment
privilege to refuse to admit. Ketchings, however,
did express remorse during his allocution.other words, the state court’s reason
for handing down a harsher sentence reeKquretext—one could not reasonably
infer a lack of remorse from the defendant’s failure to admit guilt, as he expressed
sympathy for the family of the victim.

Miller, 505 F. App’x at 460 (emphasis in original) @mal citation omitted). The same is not true

of Petitioner who expressed no remorse for bisdact and did not accept any responsibility for
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the crimes. The state trial court, thereford, mbt violate Petitioner'&ifth Amendment right to
remain silent and not to incrimate himself at sentencing.

The trial court also did notiolate Petitioner's Fourteenthmendment due process right
not to be sentenced on extensyvahd materially false inforntian. Although Petitioner stated
that he did not do what he was accused of doirggtrtal court pointed out that there was “very
strong” evidence at triathere was no question in the jurarsnds, and “[tlhere was no question
in [the court’s] mind that this happened.” 1/P2Sentencing Tr. At 6, ECF No. 8-8, PagelD 447.

In conclusion, the state triadourt's rejection of Petitioer’s Fifth and Fourteenth
Amendment claims on post-conviction reviewswsot objectively unreasonable. Accordingly,
Petitioner has no right to refion his constitutional clais about his sentence.

B.

Petitioner’s only other claim that his appellate attorney was ineffective for failing to raise
his sentencing claim during the appef right. Petitioner contendbat his sentencing claim was
a “dead-bang winner” and that his appellate aggmfailure to raise the issue prejudiced him
because his sentence was effectively doubled dtleettrial court’s reliace on his assertion of
innocence. Petitioner further ajles that, but for his appellate attorney’s error, there is a
reasonable probability that the appellate courtilidvave remanded his case for re-sentencing.
(Pet. at 7, ECF No. 1, PagelD. 7; Brief in SupmdrPet. at B7-B8, ECF No. 1, PagelD. 18-19.)

No state court specifically addressed thsie, but the claim lacks merit even unddea
novo standard of review. On haas review, the proper standdod evaluating a claim about
appellate counsel is tretandard enunciated Btrickland v. Washingtor166 U.S. 668 (1984).
Smith v. Robbin$28 U.S. 259, 285 (2000). Und&trickland 466 U.S. at 687, a habeas petitioner

must show that counsel’s performance was daficand that the deficieperformance prejudiced
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the defense. When the issue is appellate @bsrepresentation, the petitioner must demonstrate
(1) that his appellate attorney acted unreasgniabfailing to discover and raise non-frivolous
issues on appeal, and (2) there is a reasonatthalpitity the petitioner wuld have prevailed on
appeal if his attornelyad raised the issueRobbing 528 U.S. at 285 (citin§trickland,466 U.S.

at 687-91, 694).

Petitioner’'s sentencing claim lacks merit foe tleasons given in th@evious section of
this opinion, and “appellate counsel cannot be ewife for a failure to raise an issue that lacks
merit.” Greer v. Mitchell 264 F.3d 663, 676 (6th Cir. 2001). Even if appellate counsel's
performance were deemed deficient, the diefit performance did ngprejudice Petitioner
because there is not a reasonable probabilityReétioner would have prevailed on appeal if
counsel had raised the sentencing issue.e tinimum sentence of twenty-five years was
mandatory under Mich. Comp. Laws 8§ 750.520(2p@0gause Petitioner was over seventeen years
old at the time of the crimes, and the complaiiveas under thirteen yeao$ age. Additionally,
the trial court had authority to impose consecusigatences because two of the offenses arose
from the same transactiomMich. Comp. Laws § 750.520b(3people v. Ryar819 N.W.2d 55,

63 (Mich. Ct. App. 2012).

Furthermore, there were compelling reasttngnpose consecutive sentences, apart from
Petitioner’s failure to show remorse or accegpaomsibility for his actions. Among the reasons
provided at sentencing for impagi a lengthy sentence were:e tlelationship between Petitioner
and the complainant; the age of the complairwhen the abuse occurred; the prolonged and
repetitive nature of the abuse; the emotiondl physical impact the abuse had on the complainant;
and the impact of the crimes oretbhomplainant’s sister. Given these factors, it is unlikely that

the Michigan Court of Appealsvould have concluded that appellate counsel’'s performance
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prejudiced Petitioner. Petitioner haddd to make the necessary showing urgicklandand
Robbins
V.

The state court’s rejection of Petitioner’s first claim was not objectively unreasonable, and
Petitioner’s second claim lacks suligtae merit. Accordingly, it iSORDERED that the habeas
corpus petition (ECF No. 1) BENIED.

It is furtherORDERED that a certificate ofppealability iDENIED because reasonable
jurists would not find the Courtassessment of Petitioner’s claidebatable or wrong. Nor would
reasonable jurists conclude that the issues deserve encouragement to proceed/ilieih&t.v.
Cockrell 537 U.S. 322, 327 (2003).

It is further ORDERED that permission to procedd forma pauperison appeal is

DENIED, as any appeal would be frivolousdacould not be taken in good faith.

Dated: June 16, 2020 s/Thomas Ldington
THOMASL. LUDINGTON
UnitedState<District Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjfed
upon each attorney of record hierby electronic means and Robin
Leroy Harvey #863409, BELLAMY CREEK CORRECTIONAL
FACILITY, 1727 WEST BLUEWATER HIGHWAY, IONIA, Ml
48846 by first class U.S. mail on June 16, 2020.

s/Kelly Winslow
KELLY WINSLOW, CaseManager
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