Johnson v. City of Saginaw et al Doc. 23

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
RITA R JOHNSON,
Plaintiffs, CaseNo. 17-cv-13174

v Honorabl&@homasL. Ludington

CITY OF SAGINAW and
WATER DEPARTMENT WORKER NO. 1,

Defendants.
/

OPINION AND ORDER DENYING MOTION TO REMAND, DENYING MOTIONSTO
STRIKE, DENYING MOTION TO DISMISS, AND DENYING MOTION FOR
SANCTIONS
On September 22, 2017, Plainfita R. Johnson filed sun the Saginaw County Circuit
Court against Defendants City of Saginaw andaMBepartment Worker No. 1. Johnson contends
that Defendants “arbitrarilyral capriciously turned off the waitsupply” to her business on May
7, 2011, “without notice or authorityCompl. at 2, ECF No. 10, Ex. BDefendants removed the
case to this Court serad days later. ECF & 1. On September 29, 2017, Johnson filed a motion
to remand the case, arguing that it was imprdgpemoved. ECF No. 3. In response, Defendants
filed an amended notice ofmmval, ECF No. 4, and later filed a second amended notice of
removal, ECF No. 10. On October 2, 2017, Deferglfiletd a motion to dismiss the suit. ECF No.
7.

Defendants attach a number of exhibitgheir reply brief in support of their motion to

dismiss, including the transcript of an admiratve hearing held by the City and a work order

! Arelated case, in which Johnson alleges that the City of Saginaw and certain City employees violatedduwasdue pr
rights when they suspended her business license, was filed in this Court on July 2Se20Ibhnson v. Morales, et
al, Case No. 1:17-cv-12405.
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related to the reins@ment of water services. ECF Ni2. On October 17, 2017, Johnson filed a
motion to strike those exhibits. ECF Nos. 13,21nd, on October 26, 2017, Johnson filed a
motion for Federal Rule of Civil Procedure 1hs@ons against Defendants. ECF No. 19. For the
following reasons, the motion to remand, motiondiemiss, motion to strike, and motion for
sanctions will all be denied.

l.

Rita Johnson owns and opemaRita’s Southern Soul Caiié Saginaw, Michigan. Compl.
at 2. She alleges thatm May 7, 2017, the City &aginaw “arbitrarily andapriciously turned off
the water supply” to her caféd. Johnson was current on her payments at the time. Johnson
believes that her water was turned off “in a hesided way to shut dowany use of Plaintiff's
building.” 1d. At the filing of the complaint, moréhan four months had passed “without the
restoration of water servicesl[,]..any notice of any soof hearing to ch&nge the discontinuation
of water services[,] . . . [and] without any opportyior ability to end tle discontinuation of water
services.”ld. Johnson’s counsel has made verbal demé#matsthe City of Saginaw turn on her
water services, but, as of the filingtbe complaint, that had not happered.

Johnson asserts two causes of action. FSist, alleges that Dafdants’ actions have
violated her substantive due process rightse Slgues that Defendants “arbitrarily and/or
capriciously ended Plaintiff's delery of water without any alify or opportunity to have any
process or procedure to halt the proposed depravation and/or seek its restddatain3. She

further alleges that “[e]nding water serviceden there is no on-goingiolations of City

2 Johnson filed both a motion to strike and an amended motion to strike. Because the original motion has been
superseded, it will be denied as moot.

3 As discussed below, Defendants contend that Johnson’s water services have recently been restored. That fact likely
cannot be considered by the Court in adjudicating the motion to dismiss, and even if it vearpdbefactechange
in circumstances would not alter the Court’s conclusion.
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Ordinances or lack ggayment makes the continued suspenefomater services arbitrary and/or
capricious, of such a character to shock the consaoess of this Court; and/or is an unreasonable
restriction is [sic] without a valid rational basidd. In Count Two, Johnson alleges that her
procedural due process rightave been violated. Specificallipefendants dighot provide her
with notice before they ended her water sa&wjcand they did not provide a pre- (or post-)
deprivation hearing.
.

Defendants are moving for dismissal pursuaifigderal Rule of Civil Procedure 12(b)(6).
A pleading fails to state a claim under Rule 12(bif{(& does not contain allegations that support
recovery under any recognizable legal thedwhcroft v. Igbal 556 U.S. 662, 678 (2009). In
considering a Rule 12(b)(6) motion, the Coumstoues the pleading in the non-movant’s favor
and accepts the allegationsfatts therein as tru&ee Lambert v. Hartma®17 F.3d 433, 439
(6th Cir. 2008). The pleader need not provide ddedl factual allegations” to survive dismissal,
but the “obligation to provide the ‘grounds’ of hisitéle[ment] to relief’ requires more than labels
and conclusions, and a formulaic recitation & é#hements of a cause of action will not ddell
Atlantic Corp. v. Twombly550 U.S. 544, 555 (2007). In essence, the pleading “must contain
sufficient factual matter, acceptedtage, to state a claim to relifat is plausible on its face” and
“the tenet that a court must accept as trueofillhe allegations contained in a complaint is
inapplicable to legal conclusionddbal, 556 U.S. at 678—79 (quotations and citation omitted).

1.

Johnson challenges the removal of this cagen fstate court. If removal was improper,

then this Court lacks jurisdiction to adjudicate ttase. The threshold jurisdictional issue will thus

be addressed first. Because the Court dectmesmand, Defendants’ motion to dismiss will be



considered next. The parties strenuously despubich documents theolrt can consider in
resolving that motion. In fact, thegsue is the subjeof Johnson’s motion tetrike. Accordingly,
the motion to strike and motion to dismiss mustonsidered together. Finally, Johnson’s motion
for Rule 11 sanctions will be addressed.

A.

In her motion to remand, Johnson argues Eredéndants did not strictly comply with the
statutory requirements for removal. Those regjuents are provided in 28 U.S.C. § 1446(a):

A defendant or defendantsgileng to remove any civiaction from a State court

shall file in the district court of the United States for the district and division within

which such action is pending a notica@moval signed pursuant to Rule 11 of the

Federal Rules of Civil Procedure and containing a short and plain statement of the

grounds for removal, together with a copfyall process, pleadings, and orders

served upon such defendant or defendants in such action.
Id.
Johnson argues that Defendants dot provide a copy of all press served in the state court
action because the notice of removal did not include a copy of the summons.

As Defendants argue, the defect Johnson identifies wlasnainimiserror that has since
be rectified.SeeSec. Am. Not. Removal, ECF No. 10. Csuhave consistently and uniformly
held thade minimisnon-jurisdictional defects in noticesremoval do not warrant remand if they
are timely cured. As explained lederal Practiceral Procedure,

The notice must be accompanied by copiedlgirocess, pleadings, and orders that

have been served upon the defendant endiants in the ate court action. The

failure to conform to these procedural rules is not a jurisdictional defect, however,

and both the failure to file all the stateuct papers and the failure to provide the

Federal Civil Rule 11 signature are curable in the federal court.

14C Charles Alan Wright and Arthur R. Millétrocedure for Removal—Content and Amendment

of the Notice of Removdfed. Prac. & Proc. Juris. 8 37@Rh ed.) (collecting cases).



Courts in the Eastern District d¥lichigan have unvaryingly held thate minimis
procedural errors like a “failute attach certain state court documents” do not necessitate “remand
to state court.Long v. Ocwen Loan ServicingLC, No. 13-CV-14810, 2014 WL 1400115, at *2
(E.D. Mich. Apr. 10, 2014) (relying upon seven opinidrem courts in the Eastern District of
Michigan issued in the last five years whidhr@ach the same conclesi). Johnson has not cited
a single case where a suit was remanded base@ typth of procedural error alleged here, much
less one where remand occurred after the error had been cured. Every case cited in 8 3733 of
Federal Practice and Procedurand Long stands for the opposite propositiotle minimis
procedural defects are curable and do notamimremand. Courts have reached that conclusion
almost without exceptiohSee als@afford v. Gen. Elec. Co997 F.2d 150, 164 (6th Cir. 1993)
(abrogated on other grounds) (holding that texdlhi deficient notices of removal can be cured
by subsequent filings).

Johnson argues that Defendants’ notice ofawal deprives her dfier preferred forum.

But “the defendant’s right to remove a case ttaild be heard in federal court is at least as
important as the plaintiff's righto the forum of his choice.McKinney v. Bd. of Trustees of
Mayland Cmty. Coll.955 F.2d 924, 927 (4th Ct992). And “federal courtisave a strict duty to
exercise the jurisdiction that conferred upon them by CongresQuackenbush v.|istate Ins.
Co, 517 U.S. 706, 716 (1996). Johnson does not digpat this Court possesses subject matter
jurisdiction over her claims. As such, and becahsetechnical defects in the notice of removal
have been cured, the Court has a duty to adjudicstease. The motion to remand will be denied.

B.

4 SeeGilfert v. Liberty Mut. Ins. Cg.No. CIV.A. 305CV527S, 2006 WL 288628, at *2 (W.D. Ky. Feb. 2, 2006)
(noting that one district judge has issued two opinions rigidly applying the proceduiiedmeznts of 8 1446(a), but
concluding that the “decisions appear &nst alone in modern jurisprudence”) (citiBgrnett v. Birmingham Board
of Education 861 F.Supp. 1036 (N.D.Ala. 1994) akior v. Collins 338 F.Supp.2d 1279 (N.D.Ala. 2004)).
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Defendants argue that Johnson’s substantive process and procedural due process
claims are both deficient as a matter of lawsuipport of that argument, Defendants attach three
exhibits to their reply brief, EENo. 12. The first is a transcript a “show-cause” hearing held
on May 11, 2017, by Dennis Jordanre thirector of Human Resourcés the City of Saginaw.
Hearing Tr., ECF No. 12, Ex. 1. The second bihs a service recorthvolving the alleged
reconnection of Johnson’s watengee. Service Rec., ECF No. 12x. 2. The third exhibit is a
portion of the City of Saginaw Code of Ordias. In her motion to strike, Johnson argues that
the first two exhibits cannot l®nsidered by the Court while adjcating the motion to dismiss.

The threshold question is whether the Cooay look beyond the complaint in resolving
the motion to dismiss. For that reason, the motion to strike will be resolved before the motion to
dismiss.

1

As an initial matter, Federal Rule of Civildgedure 12(f) permits the court to “strike from
a pleading an insufficient defemsr any redundant, immateriaimpertinent, or scandalous
matter.” A reply brief in support of motion to dismiss is not a pleadirfgeeFed. R. Civ. Pro.
7(a). As such, the exhibits in question will notdigcken, even if Johnson is correct that they
should not be considered in adjudicating the motion to disiBess.Rhea v. Dollar Tree Stores,
Inc., 395 F. Supp. 2d 696, 702 (W.D.rfe 2005). The amended motion to strike will be denied
on that ground.

The more important question is whether @murt may properly ansider the challenged
exhibits at this stage of the proceedings. A ttaged with a Rule 12(b)(6) motion must typically
limit its consideration to the @adings or convert it to a motion for summary judgment under

Federal Rule of Civil Procedure 12(dTackett v. M & G Polymers, USA, L.L.661 F.3d 478,



487 (6th Cir.2009). Conversion to a motiorr summary judgment, however, “should be
exercised with great caution and attentito the parties’ procedural rightsId. (quoting 5C
Charles Alan Wright & ArthuR. Miller 8§ 1366). A court hadiscretion regarding whether to
convert a motion to dismiss to a motion for summary judgndemes v. City of Cincinnatb21
F.3d 555, 561-62 (6th Cir. 2008). The Sixth Circuis hald that “documents that a defendant
attaches to a motion to dismiss are consideredopdinie pleadings if they are referred to in the
plaintiff's complaint and are central to her claimi¥einer v. Klais and Co., Incl08 F.3d 86, 88
(6th Cir. 1997).

In addition to the general rule—that a docutmanst be referred to in the complaint and
central to the claim—the Sixth Circuit has péted courts to take judicial notice of some
documents of public recordPassa v. City of Columbu$23 F. App’x 694, 697 (6th Cir. 2005).
For example, a court may take judicial notice of other court proceedings, including transcripts.
Buck v. Thomas M. Cooley Law S&87 F.3d 812, 816 (6th Cir. 2010). However, taking judicial
notice of documents has been limitecallow only “the use of such documents . . . for the fact of
the documents’ existence, and not for thehtrof the matters asserted thereirRassa 123 F.
App’x at 697 (collecting cases).

Indeed, judicial notice of public recordsaild only be taken fothose records “whose
existence or contents prove facts whaseuracy cannot reasonably be questionéd. That is,
the Court “must only take judicial notice of faathich are not subject to reasonable dispuiig.”
“When considering public documents in the contéx motion to dismiss, a court may not accept
a document to decide facts that are in disputere Cardinal Health Inc. Sec. Litigd26 F. Supp.

2d 688, 713 (S.D. Ohio 2006).



Thus, the Court may take judicial noticetb& transcript of the administrative hearing
which occurred here. Courts have consistentld tigat a court may take notice of other court
proceedings without converting a motion terdiss into a motion for summary judgme8ee
Winget v. JP Morgan Chase Bank, N287 F.3d 565, 576 (6th Cir. 2008)ick 597 F.3d at 816.
There is no reason to treat an administrativec@eding differently, assuming that the judicial
notice is limited to recognitiothat the proceeding occurresee Wingeb37 F.3d at 576 (“[W]e
may take judicial notice of anotheourt’s opinion not for the trutbf the facts recited therein, but
for the existence of the opinion, igh is not subject toeasonable dispute aviés authenticity.™)
(quotingSouthern Cross Overseas Agencles. v. Wah Kwong Shipping Group Ltd81 F.3d
410, 426 (3d Cir.1999)). Accordingly, the tranptnvhich Defendants la provided may be
considered, in a limited manner, without corivgy the motion to dismiss into a motion for
summary judgment.

The second exhibit in dispute, the work ordemnore difficult tocategorize. Defendants
argue that it was “prepared and utilized by théebdant City of Saginaw the performance of
its official functions.” Def. ResMot. Strike at 2, ECF No. 1And there is some support for the
proposition that such a documejialifies as a public recoreeBothuell v. GraceNo. 16-11009,
2017 WL 892343, at *3 (E.D. Mich. Feb. 16, 2017pad and recommendation adopted No. 16-
11009, 2017 WL 878026 (E.D. Mich. Mar. 6, 2017). Bwg governing Sixth Circuit authority is
focused on permitting courts to review rerdhose authenticity (though not necessarily
accuracy) cannot reasonably be challenged. The ordee in question does nappear to be self-
authenticating. In an abundanoé caution, the Court will notonsider the work order in

adjudicating Defendants’ motion to dismiss.



This is a close question, but even if theu@ considered the work order, its conclusion
would not change. Defendants rely upon the wantter in arguing, in their reply brief, that
Johnson’s suit is moot because her water servisdéan restored. To begin with, this argument
was raised for the first time in a reply bri€Generally speaking, such attempts to raise a new
argument will be disregarde8eelundsted v. JRV Holding&LC, No. 14-CV-13981, 2016 WL
1665154, at *7 (E.D. Mich. Apr. 27, 2016) (“Nor maparty raise an argument for the first time
in a reply brief.”). More importantly, Johnson seeking nominal, compensatory, and punitive
damages in her suit, not just declaratory andhictjue relief. Thus, only paof the relief sought
has been voluntarily provided by Defendants. Additionally, the allegedly unconstitutional
procedures which gave rise whihson’s claim remain in place. Asch, there is no guarantee that
the allegedly wrongful behaviawvould not recur. “[A] defendard voluntary cessation of a
challenged practice does not deprav federal court of its power to determine the legality of the
practice.”Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), B28 U.S. 167, 189 (2000)
(quoting City of Mesquite455 U.S. 283, 289 (1982)). Even drsidered, the work order would
not impact the Court’s analysis of the motion to dismiss.

2.

Defendants argue that Johnson’s procedamal substantive due process claims should
both be dismissed. In challenging her sulistandue process clainDefendants argue that
Johnson was not deprived of a constitutionally gut#d property interest and that, even if she
was, the City’s decision to suspend water ises/was not arbitrargr capricious. Defendants
argue that Johnson’s procedural due process sladmld be dismissed because she received notice
that her business was to cease operations and bexdeseing was held for her to contest that

order. For the following reasons, Defendambotion to dismiss will be denied.



i.

In her complaint, Johnson contends thateddants’ unilateral desion to end her water
services was arbitrary and cemus and should shock therscience of the Court. Those
arguments frame a claim for violation leér substantive due process rightsP&arson v. City of
Grand Blang the Sixth Circuit categor potential substantive dymocess claims in the
administrative proceeding conte®61 F.2d 1211, 1216 (6th Cir. 199Bjrst, “[a]n action of state
or local government which “shocks the conscierafethe federal court, may violate substantive
due process.Id. at 1217. However, “[a]pplying the ‘shkdhe conscience’ test in an area other
than excessive force . . . is problemati¢d’ (quotingCassady v. Tacke®38 F.2d 693, 698 (6th
Cir.1991)).See alsdlinney v. Richland Cty678 F. App’x 362, 368 (6th Cir. 2017) (“We have
resisted application of shock-tleenscience claims in cases tbatnot involve physical force.”).

The “shock the conscience” standard is diffi to apply even under the best of
circumstances. Such claims almost invarialolyolve conduct by government officials which
either physically harms an individual, or plaeegerson in unacceptable risk of physical harm. It
is questionable whether government conduct whittletis only financial harm on someone could
ever “shock the conscience.” Perhaps so. But this is not such an instance. Rather, as recognized by

the Sixth Circuit inPearson the “'shocks the conscience’reinology” is “useful” in the
administrative action context to “emphasize thgrde of arbitrariness required to set aside [an
administrative] decision by a local authoritfPearson 961 F.2d at 1221. Thus, at least in the
context of substantive due process challengdsca administrative action, claims that official

action “shocks the conscience” have been subdumto claims that the official action was

“arbitrary and capricious.”
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In Pearson the Sixth Circuit also dlined the elements of an “arbitrary and capricious”
claim. “Where a substantive due process attackade on state administrative action, the scope
of review by the federal courts is extremely narrdw prevail, a plaintiff must show that the state
administrative agency has been guilty of ‘arbitrary and capricious action’ in the strict sense,
meaning ‘that there is no rational basis for the ... [administrative] decisidn(juotingStevens
v. Hunt 646 F.2d 1168, 1170 (6th Cir. 1981)). Essdlyt “[tlhe administrative action will
withstand substantive due process attack unléssnbt supportable on any rational basis’ or is
‘willful and unreasoning action, without considéon and in disregard of the facts or
circumstances of the caseld. (quotingGreenhill v. Bailey519 F.2d 5, 10 n. 12 (8th Cir.1975)).

Under the foregoing principles, it is extrely rare for a federal court properly to

vitiate the action of a state administratagency as a violation of substantive due

process. The vast majority of such attacks may readily be disposed of on summary

judgment, as in the case at bar, theseing interference bfgderal courts with

local government to a salutary minimuReview of state administrative action is

primarily a matter for the state courts, which quite properly have a much broader

scope of review under state law.
Id. at 1222-23.

Defendants challenge Johnson’s claim of arbitrary and capricious action on two grounds.
First, Defendants contend that Johnson does notanawastitutionally protected property interest
in the use of utilities at her place of business. It is true that, in proving a violation of substantive
due process, the plaintiff must demonstrate shat “has a constitutionally protected property or
liberty interest” which was infringed upoAndreano v. City of Westlak&36 F. App’x 865, 871
(6th Cir. 2005). But Defendants’ assertion that access to and continuation of utility services for
one’s business is not a constitutionally protectegerty interest is entirely without merit.

“It is well settled that the expectation of utiliservices rises to the level of a ‘legitimate

claim of entitlement’ encompassed in the catggof property interests protected by the due
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process clause Mansfield Apartment Owners Ass’n v. City of MansfieR8 F.2d 1469, 1474
(6th Cir. 1993).See alsdemphis Light, Gas & Water Div. v. Craft36 U.S. 1, 11 (1978) (finding
that customers have a constiuially protected property interest the continuation of their
residential utility services). Defendants argue that these cases are distinguishable because they
involve residential utility services, not commetcudility services. But tht distinction is not
persuasive. “[T]he property intestein a person’s means of livietiod is one of the most significant
that an individual can possesRamsey v. Bd. of Educ. of Whitley Cty., 844 F.2d 1268, 1273
(6th Cir. 1988) See alsd?almer v. Columbia Gas of Ohio, Ind.79 F.2d 153, 164 (6th Cir. 1973)
(quoting Wood v. City of Auburn87 Me. 287, 32 A. 906, 908 (189B)rhe city, as a water
company, cannot do as it will with its wateroWes a duty to each consumer. The consumer, once
taken on to the system, becomes dependent on that system for a prime necéssigesk
comfort, health, and even lif¢.(emphasis added)). Johnstias a constitutionally protected
property interest in the continuatiohwater services for her business.

Defendants next argue that the City’s demi to discontinue war services was not
arbitrary and capricious because there was a ratiasés for the decision. According to the City,
Johnson’s water services were “shut down to prdteethealth and safety of the Plaintiff and
citizens of Saginaw from violent activity that was taking place at or around the Plaintiff's place of
business.” Mot. Dismiss at 6, ECF No. 7. Theolent activity” which Defendants reference has

not been identified in any of the pleadings in this mattéowever, Johnson concedes that her

5 The activity was, however, discussg length in the pleadingsdohnson v. Morales, et,afase No. 1:17-cv-12405,
which is also pending before this Court. Thus, the Coudndronted with a strange sitien. Both cases arise out of
the same nucleus of operative facts, but some potentiddlyare factual allegations were made only in one of the
complaints. The Court is free to take judicial notice ef éixistence of that other suit, but cannot now consider the
factual allegations made in the pleadings on that do8lex\Winget537 F.3d at 576. The Court must thus ignore
factual allegations which it has properly considered intedléitigation simply becausedh are not also alleged in
the present complaint.
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business license was suspended by the G#gResp. Mot. Dismiss at 7 n.2, ECF No. 8 (“As
discussed herein, the City argues that it can affrwater delivery because it terminated or
suspended Plaintiff's business license. Evenrasguthat at face valu¢he water delivery was
turned off on May 7, 2017. See ECF No. 1-1T& license was not spended until May 8, 2017.
On the date of suspension of water delivergjrRiff had a full and proper business license and
thus no right existed to shut off water on the $asilack of license.”femphasis in original).

For several reasons, Johnson has adequaltetyed circumstances which, if true, could
support a claim that the City acted arbitrarédnd capriciously. Defendants argue that they
discontinued water services pursuant to Citysafjinaw Code of Ordances 8§ 110.06(F). That
section is titled “Suspension, Revdoat Denial of Ren&al of License.’ld. at 8§ 110.06. Section
110.06(F) (subtitled “Immediate Suspension”), prositieat “[w]here the @ Manager or their
designee shall determineathin the interest of the publiealth, morals, safety, or welfare an
immediate suspension is necessargytbhall order the same.” Ifahsection is invoked, the City
manager must “send a notice te tltensee or permittee . . . which shall contain a statement of the
charge against the licensee or permittee and aittefime and place for a hearing . . . and shall
order the licensee or permitteestoow why their license or pernsihould not be suspended for an
additional period of time or revokedd. Section 110.01 provides deifinons for the “Licensing”
chapter of the Code and defirféscense” and “Licensee” to “[fjclude, respectively, the words
PERMIT or PERMITTEE, or the holder for any use or periofitime of any similar privilege,
wherever relevant to anyquision of this subchapter other law or ordinanceld. (emphasis in
original).

The City of Saginaw Code of Ordinances camda separate chapter (in a separate title of

the Code), which addresses water services. Thapter contains sena potentially relevant
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sections. Section 52.02 (“Water Emencies”), authorizes the Citylanager to declare a water
emergency and prohibit certain usgsvater if the City’s total water usage “is about to equal or
exceed the total supply logy received by the CityId. at § 52.02(A). No such water emergency
occurred here. The subchapter entitled “WaterrDistion System” also contains several relevant
provisions. Section 52.1¢'Service: Turning On and Off”)states that only “an authorized
employee of the City” may turn on or off any teaservice, with the exception of a licensed
plumber who receives a written order from ieector of FinanceSection 52.19 (“Regulatory
Authority”), provides as follows:
The City Manager is hereby empowered, subject to approval by the Council, to
make such rules and regulations, notcionflict with the provisions of this
subchapter, relative to water mains, connections, extensions, water meters, and
remote water meter registers which shall be served directly or indirectly by the City
water distribution system, necessary fag Hctcurate recording of the quantity of

water delivered or necessarypimtect public property or the safety or health of the
public, and no person shall fail to complth any such rie or regulation.

The subchapter entitled “Unfiltered Watersbibution” contains a section regarding
“Discontinuation of Service.ld. at § 52.58. That section reads as follows:

(A) The City is hereby empowered to discontinue water service for non-payment

of any water rates or chargeue the City or for failure to comply with the rules

and regulations adopted by the City.

(B) No service discontingefor the non-payment of wateates or charges due the

City shall be reinstated except upon the pyepent of a turn-oservice charge as
established by the Water Rules and Regulations.

Defendants argue that the water servisese ended pursuant to the City Manager’'s
authority to suspend a licem if doing so is “in the interest tife public health, morals, safety, or

welfare.”1d. at 8 110.06(F). But that section is simpigpplicable here. Citizens of Saginaw are

-14 -



not required to obtain a license or permit before receiving water services. In fact, 8 52.11 appears
to require the City to provide wex services as long as the fees paid and theater connection
is “determined to be safe and adequate by the Eligineer.” It would bellogical to apply the
procedures in § 110.06 to the discontinuation ofewservices when a garate chapter (in a
different title) of the Codés directly applicabl€.Chapter 52 does not permit the City to terminate
water services simply because aibass license has been suspended.

Defendants might rely upon &.19 and 52.58 as authorizingithactions here, but that
argument is likewise meritlesSection 52.19 permits the City Mayea, subject to approval by the
City Counsel, to “make such rgleand regulations . . . relatite water mains, connections,
extensions, water meters, and remote meter eggist . necessary togbect public property or
the safety or health of the public.” Here, thigy@id not make any rules or regulations which
Johnson violated. Rather, the City made a undatdecision to suspend the business license out
of an alleged fear for public safety. To theu@t’s knowledge, the City Manager has not proposed,
nor has the City Council approved, any ruleregulation which predates access to water on
possession of a valid businessfise. Likewise, neither the Citanager nor the City Council
have enacted any rule or regutatiwhich permits water services to be terminated simply because
the business receiving those seed poses a threat to the public.

In fact, it is questionable whether § 52.18uld provide the CityManager authority to
make such a rule or regulation. Section 52.19 contemplates the promulgation of rules related to
“water mains, connections, extensions, water meters, and remote water meter registers” if

necessary to protect the public hkand safety. Read in contexttbe remainder of the chapter,

6 The nonapplicability of § 110.06(F) isrfber underscored by the City's failute comply with the procedures of
that section. The City did not provide notice of the teatiom of water services before it occurred. The City did
provide Johnson with a notice that her business license had been suspended, but that documentiedasopro
Johnsorafter water services had been ended and did not mention the discontinuation of water services.
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that section appears to reference onlgs@and regulationslaed to the safdistributionof water.
Defendants have not attemptedatgue that Johnson’s businesswaing water in an unsafe way
or threatening the integrity of the water distition system. Rather, Defendants terminated
Johnson’s water services because they believetiéhatusiness, not her use of the water services,
posed a threat to public safeSection 52.19 thus does not provalghority for the manner in
which water services were terminated here.

For similar reasons, Defendants cannot tggn 8 52.58. That seati empowers the city
to discontinue water services “foon-payment of any water ratesabiarges due . . . or for failure
to comply with the rules andgalations adopted by the Cityld. As just discussed, the City has
not adopted any rules or regulations which cbodiaccess to water services on running a business
which poses no threat to public safety. And Johrisas alleged that she was current on her water
payments at the time service was discontinued.

Thus, the City’s termination of Johnsonister services was doneithout any legal
authority to do so. The Court is cognizant thadtfeme irrationality” is required for the Court to
find the state administrative action to be arbitrary and capricPeatson 961 F.2d at 1222.

111

Relatedly, courts may not override a local authority’s decision “unless it is such a substantial
departure from accepted . . . norms as to demonstrate that the [decisionmaker] . . . did not actually
exercise professional judgmentld. (quotingRegents of the Univ. of Mich. v. Ewjriy4 U.S.

214, 225 (1985). When administratioéficials are exercising statuly-given discretion, then,

their decision can almost never be considered arbitrary or capriSieeBtiomphe Inv'rs v. City

of Northwood 49 F.3d 198, 202 (6th Cir. 1995tewart v. City of LansindNo. 1:08-CV-778,

2009 WL 910810, at *3 (W.D. MiclApr. 2, 2009). But here, Dafidants made a decision which

the Code of Ordinances does natauize them to make (indeed,thre absence of additional rules
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and regulations, the Code appears to generaljyine the City to initiate water services upon
request and permits discontinuation only if th@ensumer does not pay for those services).
Substantive due process requirésaéional relationship betweendherms of the ordinance and a
legitimate governmental purposeRichardson v. Twp. of Bragy18 F.3d 508, 513 (6th Cir.
2000). Where the terms of the ordinance do not péine action taken, thaction is notationally
related to the termsf the ordinanceSee alsd.ayman Lessons, Inc. v. City of Millersville, Tenn.
636 F. Supp. 2d 620, 652 (M.D. Tenn. 2008) (“[I]t vmesther rational nor professional to make
a zoning decision withdwactually verifying that the ordinaadn question actually applied to the
Property at issue.”).

Additionally, Defendants’ purported reason for terminag water services is of
guestionable legitimacy. As discussed above, Defendants assert that they suspended Johnson’s
business license and terminated her water sesvio protect the “health, morals, safety, and
welfare of the community” becausé a violent incident which acurred at Johnson’s business.
Def. Reply Br. Mot. Dismiss at, ECF No. 12. Defendants’ desteesuspend birsess operations
at Johnson’s business because it feared futiolent incidents beara rational relation to a
legitimate government purpose. But that purpess completely accomplished by terminating
Johnson’s business license. Defants have not articulateahy reason why public safety
demanded both that Johnson’s business license be susganbleer water services terminated.
The utter redundancy of the decision to discontiwaéer services suggests that it was “willful
and unreasoning action, without consideration amtisiregard of the facts or circumstances of the
case.”Pearson 961 F.2d at 1221 (quotir@reenhill 519 F.2d at 10 n. 12)).

Johnson has plausibly alleged a substardive process claim. Defendants may, in the

future, provide additional evidence which dentaaies either that the water services were
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terminated pursuant to authority provided idiidnal (as yet unidentified) rules and regulations,
or that the City had terminated water services in similar situations in the past (meaning that the
termination here was not a departure from amszeporms and professional judgment). Accepting
as well-pleaded facts alleged be true, however, Defendaritave not shown that Johnson’s
substantive due process claindeficient as a matter of law.
i

Defendants also seek dismissal of Johrsgorocedural due process claim. In her
complaint, Johnson argues that Defendants violade@rocedural due process rights because they
terminated her water services without giving priotice or a hearing. Defendants admit that both
prior notice and a hearing is raopd by due process, but contend that Johnson was afforded both.

“Generally, the process that is due beftre state may deprive an owner of property
includes notice to the owner prior to the deg@tion and an opportunity for a predeprivation
hearing.”Harris v. City of Akron 20 F.3d 1396, 1401 (6th Cir. 1994ee alsdMorrissey V.
Brewer, 408 U.S. 471, 489 (1972) (holding that theirfrmum requirements of due process”
include both “written notice” d an “opportunity to be heard in person and to present withesses
and documentary evidence”).

Defendants argue that Johnson receivedceadf the business spension because it
provided a “Notice of Immediate SuspensufrBusiness Activity” to her on May 8, 201Bee
Not. Susp., ECF No. 7, Ex. 3. That document adlvik#hnson that her business license (and thus
all commercial activity) had beesuspended pursuant to § 110.064RY that a hearing on that

suspension had been scheduled for May 11720he notice does not mention Johnson’s water

7 It is questionable whether this document can be considered by the Court in adjudicatingghéonatiimiss. It as
not referenced in or attached to the complaint. It miglcbimsidered a public record, but even then the Court is limited
to recognizing its existence and may not consider anyd#etged therein. Ultimately onsideration of the document
does not alter the Court’s conclusion, and so it will be briefly discussed.
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services, much less advise hattthose services had beemtmated. And, importantly, Johnson
alleges that her water services were terminatetflay 7, 2017, a day before the notice was sent.
Compl. at 2. Accepting Johnson’s allegationdras, her property interest in continued water
services was infringed befoeay notice was provided. The notisent one day later mentioned
only the suspension of Johnson’s business licendehas did not formally inform Johnson that
her water services had been terminated. Johnson has related but dispadypnterests in both
her business license and the conttimmaof utilities servte. Given the fact that the legal basis for
the license suspension (8 110.06(F)) does not améhtie termination of water services, the
notice Defendants rely upon is clearhadequate to satisfy due process.

For similar reasons, Johnson’s complainédqhtely alleges that Defendants have not
provided her with a hearing antaus no “opportunity to be heard..‘at a meaningful time and in
a meaningful manner.Parratt v. Taylor 451 U.S. 527, 540 (1981gyerruled on other grounds
by Daniels v. Williams474 U.S. 327 (1986) (quotiryrmstrong v. Manzo380 U.S. 545, 552
(1965)).

It is well settled that a pre-deprivatiordring is not always required by due procS&se
e.g.,United Pet Supply, Inc. v. City of Chattanooga, Ten®8 F.3d 464, 486 (6th Cir. 201%ee
alsoMatthews 424 U.S. at 343 (identifyinghe ordinary principle, ¢ablished by our decisions,
that something less than an evidentiary heais sufficient prior to adverse administrative
action”). However, “exceptions to the generdertequiring predepritéon notice and hearing”

are appropriate only in “extraordinary situationbere some valid governmental interest is at
stake that justifies postponing the hearing until after the eveasnited States v. James Daniel
Good Real Prop.510 U.S. 43, 53 (1993) (quotirkguentes v. Shevid07 U.S. 67, 82 (1972)).

Exceptions to the predeprivati hearing requirement includsituations where a government
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official reasonably believed that immediatei@tctwas necessary to eliminate an emergency
situation,”United Pet Supply, Inc768 F.3d at 486, aridituations where a predeprivation hearing
is unduly burdensome in proportionttee liberty inteest at stake.Zinermon v. Burch494 U.S.
113, 132 (1990). And the Supreme Court has held|tfiz¢ demands of duprocess do not require

a hearing, at the initial stage oraay particular point or at motiean one point in an administrative
proceeding so long as the requisite hearing I Inefore the final order becomes effectiv®pp
Cotton Mills v. Adm’r of Wagé& Hour Div. of Dep’t of Laboy312 U.S. 126, 153 (194%).

Defendants admit that no predeprivation mgawas held. They contend that none was
necessary because Johnson received a full anddportunity to contest the termination of her
water services after the fact.rmaking that argument, Defendaptsnt to the May 11, 2017, show
cause hearingeeHearing Tr., ECF No. 12, Ex. 2. As dissed above, the Court may take judicial
notice of the fact that the hearing occurred, but is not permitted to consider the substance of the
matters discussed at the hearing. At this stédge, the Court cannot determine whether that
hearing provided a “meaningful” opportunity thallenge the termination of water services
without considering the substancetioé hearing transcript. Thatkl of extra-pleading analysis is
not permitted at the Rule 12(b)(6) stage.

And the mere existence of the hearing (whhah Court can take jucial notice of) is not
sufficient to justify dismissal adohnson’s procedural due progetaim. Defendants admit that
the hearing was scheduled and held purstea8t110.06(F), the provision which empowers the
City Manager to immediately suspmka license if a heary on that suspension is held within five

days. Thus, the hearing was held expresslgréwide Johnson an opportunity to challenge the

8 The Supreme Court has since adopted a generalized test for determining whether a predeprivation heaging (or ot
due process requirements) is necessary in a given situS@mMathews v. Eldridge424 U.S. 319 (1976).
NeverthelessDpp Cotton Millsremains informative.
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license suspension. Perhaps Johnson was addljiafforded the opportunity to address the
termination of her water services at the hearBigt considering the fadhat she had not yet
received formal notice of the termation, that proposition is suspect.

Thus, Johnson has plausibly alleged that she has recewédaring regarding the
termination of her water services. Accordinglye $las stated a cognizable procedural due process
claim regardless of whether aepeprivation hearing should begugred in this circumstance.
Defendants’ motion to dismiss will be denied.

C.

Finally, Johnson has filed a motion for Rule 11 sanctions in which she contends that the
arguments Defendants advanced in their motiogigmiss include intentional misstatements of
law. ECF No. 19. Johnson also appears to arqatelxdfendants should be sanctioned for filing a
motion to dismiss, instead of ansing, and thus delaying discovef§eeMot. Sanctions at 8,
ECF No. 19 (arguing that Defendants should betsaned for filing the motion to dismiss because
it was filed “for an improper purpose: to caussecessary delay and needlessly increase the cost
of litigation by simply not filing an answer”).

Federal Rule of Civil Procedure 11(b) regsi attorneys who file a document with the
court to certify “that to the besif the person’s knowledge, infoation, and belief, formed after
an inquiry reasonable daer the circumstances:”

(1) it is not being presented for any improper purpose, such as to harass, cause
unnecessary delay, or needlessly increase the cost of litigation;

(2) the claims, defenses, and other legadtentions are warranted by existing law
or by a nonfrivolous argument for ertting, modifying, or reversing existing
law or for establishing new law;

(3) the factual contentions have evidentiampport or, if specifially so identified,

will likely have evidentiary support afte reasonable opportunity for further
investigation or discovery; and
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(4) the denials of factual contentioreye warranted on the evidence or, if
specifically so identified, are reasdiy based on belief or a lack of
information.

If an attorney violates Rule 11(b), “afteotice and a reasonakldeportunity to respond, .
.. the Court may impose an appri@fe sanction on any attorney, |l&wn, or partythat violated
the rule or is responsible for its violatiohd’ at Rule 11(c)(1). “[T]heest for imposition of Rule
11 sanctions is whether the attorneyamduct was reasonable under the circumstanéadder
v. City of Springfield109 F.3d 288, 293 (6th Cir. 1997). “A sanction imposed under this rule must
be limited to what suffices to deter repetitiontbé conduct or compable conduct by others
similarly situated.” Rule 11(c)(4).

Although the motion to dismiss briefing appched the boundaries of zealous advocacy,
it was reasonable under the circumstances. finbgith, Johnson’s argnent that Defendants
should be sanctioned for their decision to filmation to dismiss because they did so “to cause
unnecessary delay and needlessly increase thefclggation by simply not filing an answer”
has no merit. Federal Rule of Civil Procedureb) 2ontemplates that motions seeking dismissal
may be filed instead of answers. Where Defendants believe in good faifothator all of the
claims advanced in the complainéaleficient as a matter of lawgethare entitled to seek dismissal
before discovery. Plaintiffs have no right pooceed to discovery on facially nonmeritorious

claims?

9 Johnson also appears to argue thaGhurt must accept Johnson’s legal allegatias true if they are plausibBee

Mot. Sanctions at 6. That is false. “[T]he tenet thabaritmust accept as true all of the allegations contained in a
complaint is inapplicable to legal conclusionigibal, 556 U.S. at 678—79. Thus, feadants may legitimately argue
that Johnson’s claims, eversaming all alleged facts to be true, are legally deficient.

-22 -



Johnson also specifically challenges two argots that Defendants made in their motion
to dismiss. First, she arguesathDefendants’ assertion thdbhnson was nadeprived of a
constitutionally protected propgrtight was not warranted by iskng law. As explained above,
Defendant’s argument on that point had no mBdt.the argument was tsufficiently frivolous
to justify sanctions. The cases upon which Johnsoedréli asserting that property interest had
been infringed upon involved residential utility Sees. Defendants arguedathbecause this case
involves a deprivation of commertidility services, hose cases are distinghable. As explained
above, that distinction is not persuasive. But i awadegitimate difference between those cases and
the present suit. Defendants’ attempt to distisigicontrolling cases by identifying a factual
difference, though not meritais, was not sanctionable.

Johnson also argues that thdddelants’ arguments challengiher procedural due process
claim were frivolous (indeed, “untruthful”). RgpBr. Sanctions at 3, ECF No. 22. She notes that
the “Notice” which Defendants relied upon did natlude any mention of the City’s termination
of her water services. But Defendants did oohtend that the noticen question expressly
mentioned the discontinuation of tgaservices. Rather, they assdrthat the notice was sufficient
because “Plaintiff cites no authority or Ordinancat ttequires a separate and specific notice of
each and every action undertaken by the City $pend her operations.” Resp. Br. Sanctions at 4,
ECF No. 21. The Court rejected that argutnbnt it is not patently unreasonable.

Johnson believes, understandably, that Brefendants have advanced nonmeritorious
arguments while seeking dismissélher suit. But sanctions anet warranted every time a party
advances a meritless argumeBeeMetz v. Unizan Banke55 F.3d 485, 489 (6th Cir. 2011).
Indeed, in her motion for remand, Johnson adedran argument which has been overwhelmingly

rejected by federal courts. That argument wassaattionable, and neither were the arguments
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advanced by Defendants in their motion to dggmdohnson’s motion for Rule 11 sanctions will
be denied.
V.

Accordingly, it iSORDERED that Plaintiff Johnson’s motion to remand, ECF No. 3, is
DENIED.

It is furtherORDERED that Defendants’ motion to dismiss, ECF No. DENIED.

It is furtherORDERED that Plaintiff Johnson’s motiorns strike, EG No. 13, 14, are
DENIED.

It is further ORDERED that Plaintiff Johnson’s maitn for sanctions, ECF No. 19, is

DENIED.
Dated: December 20, 2017 s/Thomasudington
THOMASL. LUDINGTON
UnitedState<District Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjred
upon each attorney or party of rectwetrein by electronic means or firs
class U.S. mail on December 20, 2017.

s/Kelly Winslow
KELLY WINSLOW, CaseManager
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