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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
RITA R JOHNSON,
Plaintiffs, CaseNo. 17-cv-13174
Y HonorabldhomaslL. Ludington

CITY OF SAGINAW,
JASON CABELLO,
JOHN STEMPLE

Defendants.
/

ORDER DENYING PLAINTIFF'S MOTI ON FOR RECONSIDERATION AND
GRANTING DEFENDANT'S MOTI ON TO STAY PROCEEDINGS

On September 22, 2017, PlaintifitRR. Johnson filed suit ithe Saginaw County Circuit
Court against Defendants City of Saginaw (téy”) and Water Department Worker No. 1.
Johnson contended that Defenddmibitrarily and capriciously tued off the water supply” to
her business on May 7, 2011, “without notice othatity.” Compl. at 2, ECF No. 10, Ex. B.
Defendants removed the case to this Courtreédays later. ECF No. 1. On September 29, 2017,
Johnson filed a motion to remand the case, aggthat it was improperly removed. ECF No. 3.
Several days later, Defendants filed a motiodismiss the suit. ECF No. 7. On December 20,
2017, the Court issued an opinion and order ohgnghe motion to remand, denying the motion to
dismiss, and resolving several other milsceous motions. ECF No. 23. On January 5, 2018,
Johnson filed an amended complaint pursuara stipulation. ECF No. 28. The first amended
complaint identified Jason Cabels the water department worker identified anonymously in the

original complaint.
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Afterwards, the case entered discovéfZF No. 33. On May 7, 2018, Johnson filed a
second amended complaint havotgained leave of the CouECF No. 39. The second amended
complaint named John Stemple (the Chief Inspdotdhe City of Saginaw) as another Defendant.
On July 19, 2018, Johnson filed a motion for letvéile a third amendi complaint which the
Court denied. ECF No. 53, 70.

On November 19, 2018, Defendants filed aiorofor summary judgent. ECF No. 74.
Two days later, Johnson filed a motion fort@ summary judgment. ECF No. 75. Defendants’
motion was denied. ECF No. 84.aRitiff's motion was granted ipart and denied in partd.
Defendants Stemple and Cabello wiernend liable, but the City was ndtl. Johnson subsequently
filed a motion for reconsideration, arguing that Bad sufficiently pled facts and a legal theory
against the City in her complaint. ECF No. 8&fendants submitted a response to the motion as
well as a notice of appeal. ECF No. 88, 90. The &lgp filed a motion to stay the proceedings
pending resolution of their appeal. ECF No. 89.

For the following reasons, the motion for reddesation will be denied and the motion to
stay proceedings will be granted.

l.
A.

Rita Johnson owns and operates Rita’'s Sootls®ul Café in Saginaw, Michigan. Am.
Compl. at 2, ECF No. 39. She rents out the spaseeskends for various events, such as parties,
receptions, and baby showers. Johnson D&, &CF No. 74-2. On May 5, 2017, Johnson rented
the space to Andrick Pittifor a birthday partyld. at 47—48. Pruitt had hired a security company
to provide eighteen sedtyr guards for the partyd. at 48; Hearing Transcript May 11, 2017 at 12,

ECF No. 74-3. Some of the guards were wearinigtpuoof vests and at least one carried an AK-



47 style assault rifle. ECF. No. 74-3 B6. Around 1:45a.m. the morning of May 6, 2017,
approximately sixty shots wefiged at the buildingas the party was still ongoing. ECF No. 74-2
at 47; ECF No. 74-3 at 14; ECF No. 75-12 at §12 S$aginaw police chief, Robert Ruth, believed
the incident was gang related. ECF No. 74-3 at 80.

The Saginaw police informed Defendant Stem@leief Inspector for the City of Saginaw,
about the incident and Stemple determined Jbahson’s water servicebould be suspended to
prevent any further activitiesdm occurring at the premisestemple Dep. at 9, 50, ECF No. 74-
4. The evening of May 6, Stemple instrucieg Gough, Water Department Foreman, to suspend
Johnson’s water services. Gough Dep. at 6, NGF/74-5. Gough contactd&kfendant Cabello, a
Saginaw Water Departmeuntility worker, to perform the suspensidd. at 7. A work order was
issued and Cabello shut off the water servtoedohnson’s business. Cabello Dep. at 12, 22, ECF
No. 74-6.

The City provided Johnson no notice titavas suspending her water servidésat 16;
Gough Dep. at 9-10, ECF No. 75-10. On May 8 howethe City provided her notice that it had
suspended her business license. Notice of Suspension, ECF No. 74-8. The notice provided

PLEASE BE ADVISED THAT PURSWBNT TO THE CITY OF SAGINAW

(“CITY”) CODE OF ORDINANCE,ALL ACTIVITY RELATED TO THE USE

AND/OR OPERATION OF THE PRPERTY LOCATED AT 110 N.

WASHINGTON AVENUE SAGINAW MI148601, ALSO KNOWN AS “RITA’S

SOUTHERN SOUL CAFE” (ESTABLISHMENT”) IS HEREBY SUSPENDED,
EFFECTIVE MAY 8, 2017.

Id. (bold and underline present in original). Thécefurther provided thaiursuant to Ordinance

O-1 Sec. 110.06(F), a hearing would be tmtdMay 11, 2017 whereolinson could present a
defense against the suspensidnThe City held the hearing, grtimy Johnson the opportunity to
be heard and to present witnesses and evid&eeklearing Transcript, May 11, 2017, ECF No.

74-3.



Johnson’s water services continued to duspended following the business license
suspension hearing. Johnson claims that shectat the City requesting that her water services
be reinstated, but that her twsaremained turned off. Johors Aff. at 133, ECF No. 75-12. The
City represents that it has no record of Johmsaking such a request. ECF No. 74-4 at 26. It was
not until after Johnson filed this lawsuit that hetevaervices were reinsgat, nearly five months
after the City initially suspeded them. ECF No. 75-12 at 4.

In her second amended complaint, Johns@eréed two causes aiction. Second Am.
Compl., ECF No. 39. First, she alleged that DdBnts’ actions violated her substantive due
process rights. She argued that Defendants farljt and/or capriciouslgnded [her] delivery of
water without any ability or opportunity to haaey process or procedure to halt the proposed
depravation and/oregk its restoration.d. at 3. She further allegedath’[e]nding water services
when there is no on-going violations of City Qralces or lack of payment makes the continued
suspension of water services arbitrary andfapricious, of such a character to shock the
consciousness of this Court; and/or is an unreasemastriction is [sic] without a valid rational
basis.”Id. In Count Two, Johnson alleged that her prhaal due procesghts were violatedd.
at 5-6. Specifically, Defendantsddnot provide her with noticbefore they ended her water
services, and they did not providera- (or post-) depration hearing.

B.

In their motion for summary judgment, Datlants argued that they did not violate
Johnson’s due process rights andttim the alternative, Defendisz Stemple and Cabello were
entitled to qualified immunity which would in tumake the City immunfom suit. ECF No. 74.

In her response, Plaintiff statétlis noteworthy and interestingdhthe City, as a defendant, has

not made a separate challenge umdenell by their motion for summary judgment.” ECF No. 77



at Note 9. In their reply, Defendardtated, “As to the City, Plaintiff points out that a challenge to
Monellwas not raised. An interesting assertion imdédaintiff's Complaint alleges no facts that
implicate the municipality underMonell theory of liability.” ECFNo. 78 at 5. Defendants then
argued that nowhere in Plaintiffisitial or amended complaintsdishe plead facthat would be
cognizable under ®onelltheory against the Cityd. at 5-6.

In her separate motion for partial summargigment, Plaintiff agued that Defendants
violated her due pross rights and that the City was liable und&tanell theory. ECF No. 75. In
their response, Defendants made a similar argupresénted in their replarguing that Plaintiff
failed to plead her claim under tMonelltheory. ECF No. 79 at 18.

Plaintiff's motion for partial summary judgent and Defendants’ motion for summary
judgment were denied as to the claims agfatihe City. ECF No. 84. The Court explained

Johnson’s second amended complaint doesetotorth the ne@sary allegations

for a Monell claim. Her complaint only makealegations related to the single

incident in which the City suspended her water services. Nowhere in the amended

complaint does it allege that the City had a policy, practice, or procedure of
suspending water services without du®gess. Johnson first raises such an

argument in her motion for partial summauggment. An argument raised in a
motion for summary judgnme is not a pleading.

However, Johnson’s claim against the City of Saginaw will not be dismissed.
Defendants have not sought fits dismissal for failuréo state a claim. Instead,
they only allude to this argument in theesponse to Johnson’s motion for partial
summary judgment.
Id. at 22. The Court continued to explain that to assna complaint for a failure to state a claim,
a party must seek dismissal pursuant to Fedrubd of Civil Procedurd2(h)(2) in “a pleading,
by a motion, or at trial.1d. at 23. Defendants first raised taggument in Defendants’ reply to

their motion for summary judgment and then irithresponse to Plaiffts motion for partial

summary judgment. As such, the Court held thattaim against the City would not be dismissed.



I.

Plaintiff has filed a motion for reconsideratidPursuant to Eastemistrict of Michigan
Local Rule 7.1(h), a party can file a motion foraesideration of a previous order, but must do so
within fourteen days of the order’s entry. A tiom for reconsideration will be granted if the
moving party shows: “(1) a palpaldefect, (2) the defect misled the court and the parties, and (3)
that correcting the defect will result & different disposition of the caseMichigan Dept. of
Treasury v. Michalecl81 F. Supp. 2d 731, 733-34 (E.D. Mich. 2002) (quoting E.D. Mich. LR
7.1(9)(3)). A “palpable defect” is “obvious,edr, unmistakable, manifest, or plaihd. at 734
(citing Marketing Displays, Inc. v. Traffix Devices, In671 F. Supp. 2d 262, 278 (E.D. Mich.
1997)). “[T]he Court will not grant motions for redméng or reconsideration that merely present
the same issues ruled upon by the Court, eitlnessly or by reasonalilaplication.” E.D. Mich.
L.R. 7.1(h)(3).See alsdBowens v. TerrisNo. 2:15-CV-10203, 2015 WL 3441531, at *1 (E.D.
Mich. May 28, 2015).

.
A.

Plaintiff argues that “[ijn cases agaires municipality, Section 1983 claims canly be
successful if Plaintifproves not pleads, th®lonell standard.” ECF No. 85 at 1 (emphasis present
in original). Plaintiff sipports her argument by direg “There are at leagbur avenues a plaintiff
may taketo provethe existence of a municipalityisegal policy or custom.1d. (quotingThomas
v. City of Chattanooga398 F3d 426, 429 (6th Ci2005)) (emphasis presentPlaintiff's brief).

Id. Judging by Plaintiff's use of ii@s and underlining, Plaintifis presumably implying that

becauseThomasdid not include the term “pleadMonell only applies to what a party must



ultimately prove, not plead. However, simply becatisemasdid not use the term “plead” does
not eliminate the fact that@eading standard exists foMonell claim.

According to Federal Rule of Civil ProceguRule 8(a)(2), a pleading must contain “a
short and plain statement of the claim showing tiatpleader is entitled to relief.” Fed. R. Civ.
Pr. 8(a)(2). Regardg claims made under Monell theory, the Sixth Circuit has stated that “a
§1983 plaintiff suing a governmentgfendant must allege and prdbe existence of a policy or
custom of violating individuals’ rights.Foster v. Walsh864 F.2d 416, 419 (6th Cir. 1988)
(finding that the “failure to @ad the existence of such a pplar custom...makes the complaint
fatally defective.”);see also Fluellen v. U.S. De@f Justice Drug Enforcement AdmiB8l16 F.
Supp. 1206, 1215 (E.D. Mich. 1993) (“A complete faltw plead a policy arustom would result
in dismissal.”);Laise v. City of Utica970 F. Supp. 605, 608 (E.D. Mich. 1997) (dismissing a claim
where “plaintiffs [had] not pled the existenceanf unconstitutional practiceustom or policy.”).

Nowhere in Plaintiff's initiakcomplaint, her first amendeawmplaint, her second amended
complaint, or her motion to file a third amendedhgtaint does she present facts or allegations of
the City engaging in an unconstitutional practmestom, or policy. Her complaint addresses only
the single incident of the City terminating herteraservices. It does natlege a broader custom
or practice of the City of terminating water servigesiolation of due process. As such, Plaintiff's
motion for reconsideration will be denied.

B.

In the alternative, Plaintiff asks that shegbented leave to file a third amended complaint.
Federal Rule of Civil Procedure 15(a)(2) prowdkat a party may amend its pleading with the
court’s leave and that “the court should freelyegieave when justice so requires.” Fed. R. Civ.

Pr. 15(a)(2). Denial of a motion to amend fpopriate, however, whethere is “undue delay,



bad faith or dilatory motive on the part of thevant, repeated failure to cure deficiencies by
amendments previously allowed,dure prejudice to the opposingrpgaby virtue of allowance of
the amendment, futility ahe amendment, etdFoman v. Davis371 U.S. 178, 182 (1962).

Plaintiff does not address any of these factorher motion for reconsideration. As such,
her request for leave to file a third amended complaint is denied.

C.

It is unclear why Defendants at no pointdila motion to dismiss the claims against the
City for failure to state a clai. In their response to PIlaiffi's motion for reconsideration,
Defendants represent that “[t]i@ourt alluded to the fact th&tefendants could have moved for
dismissal in their Reply under Rul€(h)(2).” ECF No. 90 at 5. Thimischaracterizes the Court’'s
holding. The Court included a disssion of Rule 12(h)(2) texplain the grounds upon which a
party could raise the defense of failure to statdaim. The Court never stated or implied that
Defendants could have moved for dismissal inrttegaly. In fact, the Cotiheld the exact opposite
by refusing to dismiss Plaintiff's claim for th@ecise reason that Deigant had not filed a
separate motion to dismiss and instead haygl iooluded the argument responsive briefing.

Defendants argue that they could not halesl fa motion to dismiss Plaintiff's claim for
failure to state a claim unddtonell because Plaintiff “did not include any additional allegations
which would apprise Defendants as to what theory uktierell that she intended to proceed.”
ECF No. 90 at 6. However, this is at odds witHddelants’ contention th&tlaintiff failed to state
a claim in her second amended complaint. The absence M@mgll theory would demonstrate
that the claim was deficient because ati®a 1983 claim may nobe brought against a
municipality under a theory akspondeat superiorPlaintiff raised no such allegations in her

complaint. Thus, Defendants would know that she had failed to state a claim.



V.

Defendant City of Saginaw has moved gstay proceedings pending the appeal by
Defendants Cabello and Stemple. ECF No. 89deFa Rule of Appellate Procedure 8 provides
“A party must ordinarily move fst in the district court for the following relief: a stay of the
judgment or order of a districoburt pending appeal...” Fed. Rpp. Pr. 8(a)(1). In determining
whether a stay should be granted, the district audt consider four facts: “(1) the likelihood
that the party seeking the stay will prevail on the merits of the appeal; (2) the likelihood that the
moving party will be irreparably harmed absent a;qt3)ythe prospect that others will be harmed
if the court grants the &y; and (4) the public intesein granting the stayMichigan Coal. of
Radioactive Material Users, Inc. v. Griepentr®g5 F.2d 150, 153 (6th Cir. 1991).

The City argues that “Defendants Stempid &abello have more than a mere possibility
of succeeding on appeal.” ECF No. 89 at 6. It asskat the Court erred its denial of qualified
immunity analysis based dtarris v. City of Akrorand the Michigan Building Code. While the
Court maintains the view thgualified immunity for Defendants Stemple and Cabello should be
denied, it acknowledges that reasoeahinds could disagree on the issue.

The City further argues thatwill experience irrparable harm abseat stay due to its
potential loss of qualified immunityd. at 9. It contends that if the Sixth Circuit determines that
Defendants Cabello and Stemple are entitled to gealimmunity, it is possile that the City will
also be entitled to qualified immunity. It citesGentry v. Wayne County support this assertion:

It is possible...that county “officials mpabe entitled to qualified immunity for
certain actions while the municipality may nevertheless be held liable for the same
actions.”Barber v. City of Salen®53 F.2d 232, 238 (6th Cir. 1992). But this is
only true when the “officer violates agphtiff's rights that are not ‘clearly
established.”Gray v. City of Detroit399 F.3d 612, 617 (6tGir. 2005). If the

Sixth Circuit finds Carmona did not vaike the Constitution at all—one of two

possible approaches they could use t@rge this Court—t Court would have
to dismiss the entire cageity of Los Angeles v. Helle475 U.S. 796, 799 (1986)

-9-



(“[None] of our cases authorizes tlasvard of damages amst a municipal
corporation ... when in faghe jury has concluded that the officer inflicted no
constitutional harm.”).

Gentry v. Wayne Count2011 WL 13160849 (E.D. Mich., Octabg7, 2011). Because a similar
result could occur in this cadeefendant’s motion to stay will be granted. Furthermore, judicial
economy calls for a stay of the case as the isaweswed by the Sixtircuit may impact those
present in this case.
V.

Accordingly,it is ORDERED that Plaintiff's motion for reconsideration or alternatively
leave to file an amended complaint, ECF No. 8RENIED.

Itis furtherORDERED that Defendants’ motion to staydicial proceedings, ECF No. 89,
is GRANTED.

It is further ORDERED that the case iISTAYED until the Sixth Circuit has issued a
decision on the appeal of Defendants Stemple and Cabello.

It is further ORDERED that Plaintiff and Defendant will submit a proposed scheduling
order or closing documents, as appropriate, withirty days after ruling®n the appeal before

the Sixth Circuit.

Dated: March 28, 2019 s/Thomas ludington
THOMASL. LUDINGTON
UnitedState<District Judge
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