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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

JESSE MACKLAMOR WILLIAMS,

Petitioner,
CaséNumberl1:17-CV-13369
V. Honorabl&@homasL. Ludington
UnitedState<District Judge
CARMEN D. PALMER,

Respondent.
/

OPINION AND ORDER DENYING THE PETITION FOR WRIT OF HABEAS CORPUS
AND DECLINING TO ISSUE A CERTIFICATE OF APPEALABILITY ORLEAVETO
APPEAL IN FORMA PAUPERIS

Petitioner Jesse Macklamor Williams is presently confined at the Michigan Reformatory
in lonia, Michigan. On Qober 5, 2017, Williams filed pro seapplication for a writ of habeas
corpus pursuant to 28 U.S.C. § 2254. Petitiones @anvicted by his plea gjuilty in the Wayne
County Circuit Court of carjacking, Mich. Conyaws § 750.529a, and possession of a firearm in
the commission of a felony, Mich. Comp La®<50.227b. Petitioner was sented to nine to
twenty five years imprisonment on the carjackingviction and two years in prison on the felony-
firearm conviction. Petitioner allegehat the trial cogirerred in denying his motion to withdraw
his plea of guilty, that he was dedithe effective assistance oftaaunsel, and that he was denied
his right to a direct appeal atitk effective assistance of apptdlaounsel. Respondent has filed
an answer to the petition, asserting that thenddack merit and/or are moot. For the following
reasons, the petition will denied.

l.
Petitioner pleaded guilty toarjacking and felony-firearrm the Wayne County Circuit

Court. Pursuant to that agreement, the guor agreed to dismiss three charges against
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Petitioner. There was alscCaobbsagreement that Petitioner would $entenced to nine to twenty
five years on the carjacking conviction, plivgo years on the felony-firearm convictibrr.
6/23/14, pp. 3—4. The judge advised Petitioner ofitftes that he would be waiving by pleading
guilty. Id. pp. 4-5. The following exchange took place between the judge and Petitioner:

THE COURT: If | accept your plea, you snaot claim the plea was a result of
promises or threats not disclosed to me?

MR. WILLIAMS: Yes.
THE COURT: And you may not claim it wanot your choice to plead guilty?
MR. WILLIAMS: Yes.

THE COURT: If | accept your plea, any aab of the conviction and sentence will
be by application for leave to agd@nd not by right, you understand that?

MR. WILLIAMS: Yes.

THE COURT: On March 24th, 2014, weyeu at 17615 Pattom the City of
Detroit?

MR. WILLIAMS: Yes.

THE COURT: And did you stéa Dodge from a person lilie name of Charles
Bradford at the time he was in the vehicle?

MR. WILLIAMS: Yes.

THE COURT: And did you have a weapon at the time?
MR. WILLIAMS: Yes.

THE COURT: What was the weapon?

MR. WILLIAMS: AK-47.

THE COURT: And you used that in orderforce him to get out of the car?

! People v. Cobhs443 Mich. 276, 505 N.W.2d 208 (1993), the Michigan Supreme Court authorized a judge to
preliminarily indicate the appropriate length of sentenceif e defendant subsequently pleads guilty and the judge
determines that the sentence must extieegreliminary evaluation, the defentlhas an absolute right to withdraw

the pleaSeeM.C.R. 6.310(B)(2)(b)Wright v. Lafler 247 F. App’x. 701, 703 n.1 (6th Cir. 2007).
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MR. WILLIAMS: Yes.

THE COURT: And you actually drove it away?

MR. WILLIAMS: Yes.
Id. pp. 5-6.

On the day of sentencing, Petitioner movedvithdraw his guilty plea. The following
exchange took place between Petitioner and the judge:

MR. WILLIAMS: Yes, your Honor, for theecord, | wish to withdraw my plea
today, your Honor, simply because I'm innocen this crime. | wish to take a
polygraph test to prove that I'm innocentséJ | was coerced into taking this plea

by force because | was pressured into iteluntarily and | wa left without no
choice. | was told by the judge that at the time the charges would be stacked if |
didn’t accept the plea and | was scared.

THE COURT: | didn’t say itvould, | said it could be.

MR. WILLIAMS: And | was scared and | didn’t know what to do. I'm wishing to
withdraw my plea today.

THE COURT: Well, the carjacking offeasloes carry a consecutive sentencing if
you're convicted of all ofthe charges in the Information. So the sentence for
carjacking, armed robbery, carrying a cealed weapon, felonious assault would
be consecutive to the sentence for carjacking. And obviously the felony firearm is
a mandatory two. And Mr. Williams, it is truis it not that you pled guilty to this
offense under oath?

MR. WILLIAMS: Yes.

THE COURT: If you withdraw your pleg,ou are telling me that you lied when
you made that plea, is that correct?

MR. WILLIAMS: Yes.

THE COURT: Well, that subjects you torgdties for perjury which in this case is
an, could be an additional charge witinto life in prison, you understand that?

MR. WILLIAMS: Yes.

Tr. 7/11/14, pp. 5-6.



Both the prosecutor and defense counsel tiodd judge that thegid not believe that
Petitioner had a legal basis to withdraw his plea of gudtypp. 6—7. The judge agreed and denied
the motion to withdrawld. p. 7. When the judge asked Petier if he had anything to say
regarding sentencin@,etitioner replied:

Yes, I'm innocent of this crime. I'm asig for a polygraph test to prove that I'm

innocent. | didn’t do this. | didn’t do it. I'masking for a polygraph test to prove

that | didn’t do it.I didn’t do it.

Id. p. 7.

The judge sentenced Petitioner to ninéwenty five years on the carjacking conviction
plus two years on the felony-firearm convictiteh, p. 7. Petitioner requested the appointment of
appellate counsel. Frederick Finn was appointeckpoesent Petitioner dms appeal. Mr. Finn
unexpectedly passed away before filing an apgebiaef on Petitioner’s betia On February 10,
2015, the court issued arder appointing substitumunsel, Arthur Rubiner.

Mr. Rubiner filed a post-conviction motion feglief from judgment with the trial court
pursuant to M.C.R. 6.50@t. SeqThe judge denied the motion, in part because Petitioner failed
to show cause and prejudice raquired by M.C.R. 6.508(D)(3), fdailing to raise his claims on
a direct appeaPeople v. WilliamsaNo. 14-002951-FC (Wayne Cty.Cir.Ct. Mar. 22, 2016).

Mr. Rubiner then filed an application for leaweappeal to the Michigan Court of Appeals.
The Michigan Court of Appeals denied the appiara“because defendant . failed to establish
that the trial court erred in denyingetmotion for relief from judgmentPeople v. WilliamsNo.
332367 (Mich.Ct.App. June 6, 2016).

Petitioner filed gro seapplication for leave tappeal to the Michigan Supreme Court. As
part of his applicationPetitioner essentially argued that ted been constructively denied the

effective assistance of appellate counsel becasskr$ti appellate attorney died before the time



period for filing a direct appe&lad expired and his second afgie counsel was appointed only
after the appeal peridthd expired, forcing his second appellatensel to have teeek relief via
a post-conviction motion for relief from judgme8ee Dkt. 8-6.

The Michigan Supreme Court issued the following order:

On order of the Court, thepplication for leave to apgpl the June 6, 2016 order of
the Court of Appeals is consideredda pursuant to MCR 7.305(H)(1), in lieu of
granting leave to appeal, we REMAND thiase to the Court of Appeals for
reconsideration of the defendant’s A, 2016 delayed application for leave to
appeal under the standard applicableditect appeals. The defendant’s former
appellate attorney failed to timely file the Court of Appealsyn direct review, a
delayed application for leave to appeal within the deadlines set forth in MCR
7.205(G)(3). Because appointed counsel died shortly before the time expired for
seeking leave to appeal under MCR 7.28)5(the defendanivas constructively
denied the assistance of counsel altogether.R&eev. Flores—Ortegeb28 U.S.

470, 477, 120 S.Ct 1209, 145 L.Ed.2d 985 (208@guero v. United StateS26

U.S. 23, 28, 119 S.Ct. 961, 143 L.Ed.2d(1899). The motion to add additional
issue and the motion to remand to the trial court are DENIED as moot.

People v. Williams500 Mich. 924, 888 N.W.2d 115, 116 (Mich. 2017).
On remand, the Michigan Court Appeals issued the following order:
After remand from the Supreme Courtr feeconsideration under the standard
applicable to direct appeatbe Court orders that theglication for l@ve to appeal
is DENIED for lack of merit in the grounds presented.
People v. WilliamsgNo. 332367 (Mich. Ct. App. Feb. 8, 2017).
The Michigan Supreme Court subsedlyedenied Petitioner leave to appe@éople v.
Williams 500 Mich. 1004, 895 N.W.2d 534 (2017).
Petitioner seeks a writ of habeaspus on the following grounds:
I. A writ of habeas corpus should besiied where petitionés innocent of the
crimes for which he pled to and tfalure to allow him to withdraw hi€obbbased
plea agreement, prior to the imposing & #entences denied him of his rights to
due process and fundamental fairness.
Il. A writ of habeas corpus should be isduwhere petitioner was deprived of his

Fifth, Sixth and Fourteenth Amendment constitutional rights to the effective
assistance of counsel during Risbbbased plea agreement and sentencing when
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counsel failed to seek withdrawal of theplafter being informethat his client is
innocent of the crimes for which he pled to.

[1l. A writ of habeas corpus should be isswhere petitioner veéadenied his Fifth,

Sixth and Fourteenth Amendment rigtds direct appeal following hiSobbbased

plea conviction and sentencing where tihdimely death of petitioner’s initial

appellate counsel foreclosed his diragpeal, and wherkis newly appointed

appellate counsel sought edlifrom judgment, as opposéalseeking to reopen his

direct appeal. Alternatively, a writ dfabeas corpus should issue where the

Michigan Court of Appeal failed to consider the issue presented under the

standards applicable to direct appealrdfagng instructed to do so by the Michigan

Supreme Court to afford patiner due process of law.

.

The provisions of the Antiterrorism andféctive Death Penaltjct of 1996 (AEDPA),
Pub.L. No. 104-132, 110 Stat. 1214 (Apr. 24, 1996)ckvigovern this case, “circumscribe” the
standard of review which federal courts mugtlgpvhen considering applications for a writ of
habeas corpus raising constitutional claiBese Wiggins v. SmjtB39 U.S. 510, 520 (2003).

As amended, 28 U.S.C. 8§ 2254(d) permits a féderat to issue the wronly if the state
court decision on a federal issuedsvcontrary to, or involvedn unreasonable application of,
clearly established Federal laas determined by the Suprer@eurt,” or it amounted to “an
unreasonable determination of the facts in lighthe evidence presented in the State court
proceeding.” 28 U.S.C. § 2254(d)(1) & (Byanklin v. Francis 144 F. 3d 429, 433 (6th Cir. 1998).
Mere error by the state court will not justify issaamf the writ; rather, the state court’s application
of federal law “must have been objectively unreasonalégyins 539 U.S. at 520-21g(ioting
Williams v. Tayloy 529 U.S. 362, 409 (2000) (internal quootemitted)). Additionally, this Court
must presume the correctness of state coumtdhdieterminations. 28 U.S.C. § 2254(e)(1) (“In a
proceeding instituted by an application for a wfihabeas corpus by a person in custody pursuant

to the judgment of a State court, a determinatioa faictual issue made by a State court shall be

presumed to be correct.’Jee also West v. Seahbol® F. 3d 81, 84 (6th Cir. 1996) (stating that
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“[tlhe court gives complete dafence to state court findings bfstorical fact unless they are
clearly erroneous”).

The Supreme Court has explained the propgti@tion of the “contrary to” clause as
follows:

A state-court decision will certainly be comty to [the Supreme Court’s] clearly

established precedent if the state courtiapp@ rule that contradicts the governing

law set forth in our cases....

A state-court decision will also be contrary to this Court’s clearly established

precedent if the state court confrongs set of facts that are materially

indistinguishable from a decision of tf@®urt and neverthelessrives at a result
different from [the Court’s] precedent.
Williams, 529 U.S. at 405-06.

The Supreme Court has held that a federattcshould analyze a claim for habeas corpus
relief under the “unreasonablepdipation” clause of § 2254(d){T'when a state-court decision
unreasonably applies the law of this Qdorthe facts of a prisoner’s caséd” at 409. The Court
has “explained that an unreasonable applicatiofedéral law is differet from an incorrect
application of federal law. Ireged, a federal habeas court may not issue the writ simply because
that court concludes in its independent judgntlat the relevant sttcourt decision applied
clearly established federal law erroneouslyimeorrectly. Rather, thagpplication must be
objectively unreasonable. This distinction crsagesubstantially higher threshold for obtaining
relief thande novaeview.

AEDPA thus imposes a highly deferential stard for evaluating state-court rulings, and
demands that state-court decisions‘tpgen the benefit of the doubtRenico v. Left559 U.S.
766, 773 (2010) (finding that the statourt’s rapid declaration af mistrial on grounds of jury

deadlock was not unreasonable ewdere “the jury only deliberatddr four hours, its notes were

arguably ambiguous, the trial judgenitial questionto the foreperson was imprecise, and the
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judge neither asked for elaboration of the pamson’s answers nor took any other measures to
confirm the foreperson’s prediction that a unasus verdict would not be reached”) (internal
guotation marks and citations omitte8ge also Knowles v. Mirzayan&s6 U.S. 111, 122 (2009)
(noting that the Supreme “Court has held on mame occasions that it is not “an unreasonable
application of clearly esbdished Federal law™ for a state cotwmtdecline to appla specific legal
rule that has not been squarestablished by this Court™goting Wright v. Van Patte®52 U.S.
120, 125-26 (2008) (per curiam)phillips v. Bradshaw607 F. 3d 199, 205 (6th Cir. 2010);
Murphy v. Ohig 551 F. 3d 485, 493-94 (6th Cir. 2008gdy v. Morgan515 F. 3d 587, 594-95
(6th Cir. 2008);Davis v. Coyle475 F. 3d 761, 766-67 (6th Cir. 200K)ng v. Bobby433 F. 3d
483, 489 (6th Cir. 2006RRockwell v. Yukins341 F. 3d 507, 512 (6th Cir. 2003)(en banc).

The Michigan Court of Appeals on remanchiel Petitioner’s application for leave to
appeal in a form order “for lack of merittine grounds presented.” The Michigan Supreme Court
subsequently denied Petitioner leave to appeal standard form order without any extended
discussion. Determining whetharstate court’s decision resulttedm an unreasonable legal or
factual conclusion, as would warrant federal habeléef, does not require @i there be an opinion
from the state court that exphaithe state court’s reasonirtgarrington v. Richter562 U.S. 86,

98 (2011). “Where a state cowrttecision is unaccompanied by an explanation, the habeas
petitioner’s burden still must beet by showing there was no reasonable basis for the state court

to deny relief.”ld. In fact, when a habeas petitioner has presented a federal claim to a state court
and that state court has denied relief, “it may be presumed that the state court adjudicated the claim
on the merits in the absence of any indication atesiaw procedural pringles to the contrary.”

Id. at 99. That presumption may be overcome only where is a reason to think that some other

explanation for the state caisrdecision is more likelyld. at 99-100.



In the present case, the AEDPA deferentiahgard of review applies to Petitioner’'s
claims where the Michigan Court 8ppeals rejected Petitioner’'sgagal “for lack of merit in the
grounds presented” and the Michigan Supreme Caulssequently denied leave to appeal in a
standard form order, because thesemrdenounted to a dision on the meritsSee Werth v. Bell
692 F. 3d 486, 492-94 (6th Cir. 2012).

1.
A.

Petitioner first argues that the trial counteer in refusing to permit him to withdraw his
guilty plea. Petitioner argues tha¢ should have been permittedatthdraw his plea because he
is innocent of the charges and his trial counsel coerced him into pleading guilty.

As an initial matter, there is no federahstitutional right to withdraw his guilty pleSee
Hynes v. Birkett526 F. App’x. 515, 521 (6th Cir. 2013ee also Adams v. Budff1 F. Supp. 2d
835, 843 (E.D. Mich. 2007) (internal citations itted). Unless the plea violated a clearly-
established constitutional right, the state toalrt has discretion to allow the withdrawal of a
criminal defendant’s guilty ple&ee Hoffman v. Jonet59 F. Supp. 2d 648, 655 (E.D. Mich.
2001).

Generally, the only question on collateral reviefna guilty plea is whether the plea was
counseled and voluntarynited States v. Brocd88 U.S. 563, 569 (1989). @tefore, the specific
guestion for this Court is whether Petitioseguilty plea was voluntary and intelligehtoffman,
159 F. Supp. 2d at 655. “A plea of guilty is constaaglly valid only to the erent it is ‘voluntary’
and ‘intelligent.”” Bousley v. United State§23 U.S. 614, 618 (1998) (citirgrady v. United
States 397 U.S. 742, 748 (1970)). A guilty plea iswalary if the accused understands the nature

of the charges against him and the conitial protections tat he is waivingHenderson v.



Morgan, 426 U.S. 637, 645, n. 13 (1976). A plea is knmgyvand intelligent ifit is done “with
sufficient awareness of the relevantcamstances and likely consequencddrady v. United
States397 U.S. 742, 748 (1970). The defenid@aust also be aware thfe maximum sentence that
can be imposed for the crime for which he or she is pleading dtitty.v. Dutton 17 F. 3d 151,
154 (6th Cir. 1994).

When a petitioner brings a federal habeagipatchallenging his oner plea of guilty, the
state generally satisfies its bundey producing a transcript of tistate court proceedings showing
that the plea was made voluntariyarcia v. Johnson991 F. 2d 324, 326 (6th Cir. 1993). The
factual findings of a state cduhat the guilty plea was properly made are generally accorded a
presumption of correctnesé. habeas petitioner must overconteeavy burden if the federal court
is to overturn these findings by the state cddrtAdditionally, a habeas fidgoner bears a heavy
burden of rebutting the presumption that his ardwelty plea, as evidenced by the plea colloquy,
is valid. Myers v. Straubl159 F. Supp. 2d 621, 626 (E.D. Mich. 2001).

It is only when the consensual characteadjuilty plea is called into question that the
validity of a guilty plea may be impairelllabry v. Johnso467 U.S. 504, 508-09 (1984). A plea
of guilty entered by one fully aware of the direct consequences, including the actual value of any
commitments made to him by the court, prosecutohis or her own cowel, must stand unless
induced by threats (or promises to discontinygroper harassment), misregentation (including
unfulfilled or unfulfillable promises), or perhapyg promises that are by their nature improper as
having no proper relationship to theosecutor’s business (i.e. bribdsi).

Petitioner’s claim that his counsel coercenh Imito pleading guilty is defeated by the fact
that Petitioner stated on the recattdhe plea hearing that no tate had been made to get him to

plead guilty. Petitioner’s later claim that he was coerced into pleading guilty is insufficient to
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overcome the presumption of verity which atesho Petitioner’'s statements during the plea
colloquy, in which he denied that any threatd haen used to get him to enter his p&se Shanks

v. Wolfenbarger387 F. Supp. 2d 740, 750-51 (E.D. Mich. 2008dreover, the Sixth Circuit has
noted that “[w]here a defendant is aware of the condition or reason for a plea withdrawal, at the
time the guilty plea is entered, a case for withdrawal is wealdeitéd States v. Spenc&36 F.

2d 236, 239 (6th Cir. 1987). Because Petitioner kabout this alleged coercion at the time that

he entered his plea, his unexplairdelay in bringing this alleged eion to the attention of the

trial court until several weeks later undermines the credibility of his claim that he was coerced into
pleading guilty.See United States v. Ford5 F. App’x. 303, 309 (6tiCir. 2001). Finally,
Petitioner presented no extrinsic evidence, eithemdstte courts, or to thi@ourt, to substantiate

his claim that his plea was madeths result of threats or durefsem defense counsel, so as to
justify vacating his pleé&See Spence836 F. 2d at 240-41.

Petitioner further argues that he should haeen permitted to withdraw his plea because
he is innocent. A solemn declaration of guilt by tlefendant carries a puesption of truthfulness.
Blackledge v. Allison431 U.S. 63, 74 (1977)enderson v. Morgan426 U.S. at 648. Bald
assertions of innocence are insufficient to peamiefendant to withdraw his or her guilty plea.
United States v. Jone836 F. 3d 245, 252 (3rd Cir. 2003). sgertions of innocence must be
buttressed by facts the record that suppioa claimed defenseld. (internal quotation omitted).
The mere assertion of innocence, absent a sutataupporting record, is insufficient to overturn
a guilty plea, even on direct appe8@ke Everard v. United State02 F. 3d 763, 766 (6th Cir.
1996). Petitioner's mere recantation of his gujitga, without any support, would therefore be
insufficient to have his plea overturndd. In fact, “some courts have held that the absence of a

defendant’s vigorous and repeatgwtestations of innocenceport the deniabf a motion to
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withdraw a guilty plea.United States v. Bae&7 F. 3d 805, 809 (6th Cir. 1996). When a criminal
defendant agrees with the faat basis that supports his ber guilty plea, any subsequent
statements that he or she is not guilty is not ‘tigorous and repeatedgiestations of innocence’
that would support a motion to withdraw a guilty pldadited States v. Osborn®65 F. Supp. 2d
927, 934 (E.D. Tenn. 2008) (quotitinited States v. Dixq79 F.3d 431, 437 (6th Cir. 2007)
(quoting Baez 87 F. 3d at 809). A defendant’'s bethtelaim of innocence without more is
insufficient to justify wthdrawal of a guilty plea&See United States v. Grego#l F. App’x. 785,
792 (6th Cir. 2002).

Petitioner presented no evidence to this Cowt lie is actually innocent of the crime. A
federal habeas court reviewing ddted claim of innocence whicloetradicts a prioryalid guilty
plea must draw all permissible inferencedawor of the prosecutioand against Petitionekee
Ferrer v. Superintenden628 F. Supp. 2d 294, 308 (N.D.N.Y. 2008ge also Garrison v. Elo,
156 F. Supp. 2d 815, 829 (E.D. Mich. 2001) (petitionéadmissions of faatl guilt are entitled
to great weight”). There is no evidence thatitmer repeatedly protested his innocence.
Petitioner clearly admitted the faetl basis for the charges at fhlea hearing. Because Petitioner
stated under oath at his guilty plea hearing thatvag guilty of participating in the crimes for
which he was convicted, he was notiteed to withdraw his guilty ple&See U.S. v. Young10 F.
App’x. 784, 793 (6th Cir. 2009). Petitioner’s “selfrgg” statement of innocence at sentencing
“should not overcome the fact” that Petitioner ptpdity before the stattrial court and, under
oath, explained hisole in the crimeSee U.S. v. Grahari278 F. App’x. 538, 547-48 (6th Cir.
2008). Petitioner is not entitled relief on his first claim.
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Petitioner next contends that trial counse$weeffective for failing to move to withdraw
Petitioner’s plea of guilty. To shothat he or she was denied #féective assistance of counsel
under federal constitutional standards, a defendaust satisfy a two prong test. First, the
defendant must demonstrate that, consideringf éiie circumstances, counsel’s performance was
so deficient that the attorney was not fumaing as the “counsel” guaranteed by the Sixth
AmendmentStrickland v. Washingtod66 U.S. 668, 687 (1984). In so doing, the defendant must
overcome a strong presumption that counsel’s\neh&es within the wide range of reasonable
professional assistande. In other words, petitioner mugsvercome the presumption that, under
the circumstances, the challengetiacmight be sound trial strategytrickland,466 U.S. at 689.
Second, the defendant must show that quetiormance prejudiced his or her deferide.To
demonstrate prejudice, the defendawnist show that “there is aasonable probability that, but for
counsel’'s unprofessional errors, the resulttloé proceeding would have been different.”
Strickland,466 U.S. at 694. The Supreme Court’s holdin§tincklandplaces the burden on the
defendant who raises a claim of ineffective stesice of counsel, and not the state, to show a
reasonable probability that the result of the prdoegewould have been different, but for counsel’s
allegedly deficient performanc8ee Wong v. Belmonfé8 U.S. 15, 27 (2009).

More importantly, on habeas review, “the gtien ‘is not whether gederal court believes
the state court’s determination’ under tB&ickland standard ‘was incorrect but whether that
determination was unreasonablstibstantially lgher threshold.”Knowles v. Mirzayangeb56
U.S. at 123 (quotingchriro v. Landrigan550 U.S. 465, 473 (2007)). “The pivotal question is
whether the state court’s application of 8teicklandstandard was unreasonable. This is different
from asking whether defense counsel’s performance fell b8toekland’sstandard. Harrington

v. Richter 562 U.S. at 101. Indeed, “because $itiicklandstandard is a general standard, a state
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court has even more latitude to reasonably determine that a defendant has not satisfied that
standard.’ Knowles,556 U.S. at 128citing Yarborough v. Alvaraddb41 U.S. at 664). Pursuant
to the 8§ 2254(d)(1) standhra “doubly deferential judial review” applies to &tricklandclaim
brought by a habeas petition&t. On habeas review of a stateudoconviction, “[a] state court
must be granted a deference and latitude tleabhatr in operation when the case involves review
under theStricklandstandard itselfMarrington, 562 U.S. at 101. “Surmountirg@jrickland’shigh
bar is never an easy taskd: at 105 (quotindPadilla v. Kentucky559 U.S. 356, 371 (2010)).

Petitioner is not entitled to habeas relieffoa ineffective assista@e of counsel claim.
First, Petitioner himself moweto withdraw his guilty plea on the day of sentencing. Second, as
this Court indicated when rejecting Petitioner’stfaisim, there is no basis to permit Petitioner to
withdraw his plea because Petitiomdfered no evidence that his plea was coerced or that he is
innocent. Thus, the motion Petitioner faults hisragy for failing to filewas, actually, filed. And
it was properly rejected. Counsel's strategecidion to not file a meritless motion was not
ineffective.

Petitioner failed to show any reasonablelitkood that a motion to withdraw his guilty
plea would have been granted, thBstitioner was not prejudiced byshattorney’s failure to file
a motion to withdraw his guilty ple&ee Franks v. Lindamoo#Q1 F. App’x. 1, 7 (6th Cir. 2010).
Petitioner is not entitled teelief on his second claim.

1.

Finally, Petitioner argues leas constructively denied theseéstance of appellate counsel,
denied his right to file a dire@ppeal, and denied the effectiassistance of appellate counsel.
Petitioner bases his claim on thetféhat his first court-appointegbpellate counsel died during

the time period for filing an application for leatceappeal to the Michan Court of Appeals and
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that by the time that second counsel had bggoiated to represent #ener, the six month

period for filing an appeal witlthe Michigan Court of Appeslpursuant to M.C.R. 7.205 had
expired. Petitioner argues that his second agigetiounsel was ineffective for challenging his
conviction by filing a post-conviction motion foelief from judgment pursuant to M.C.R. 6.500,

et. seq.rather than by seeking tooen Petitioner’s direct appeal based on the fact that second
counsel had been appointed as substitute counsel only after his first appellate attorney had died
and after the six month period for filing an appeal had expired.

The respondent argues that the claimmisot because the Michigan Supreme Court
remanded the matter to the Michigan Court of égdp to review the case under the standard for
direct appeals. On remand, the Michigan Courtgbéals applied this standastireview to reject
Petitioner’s claims andffirm his conviction.

The Sixth Amendment guarantees a defendant the right to the effective assistance of
appellate counsel both on appeals of ri§ee Evitts v. Lucey69 U.S. 387, 396-397 (1985), and
on first-tier discretionary appealdalbert v. Michigan545 U.S. 605, 609-10 (2005Petitioner’s
claim or claims have all been mooted becaheéMichigan Supreme Court remanded the case to
the Michigan Court of Appeals teview Petitioner’s case under the standard applicable for direct
appeals.

Petitioner is thus unable to establish thatas prejudiced because of his initial inability

to file a timely appeal, in lightf the fact that the Mhigan Court of Appealwas ordered to treat

2 In November of 1994, Michigan voters approved PrapBs which amended the state constitution to remove the
right of appeal from criminal defendants who plead guPyoposal B amended Mich. Const. 1963, art. 1, § 20, to
state that a criminal defendant has “apesd as a matter of right, except asvyided by law an appeal by an accused
who pleads guilty or nolo contendere Itba by leave of the court....”. Bacse Petitioner pleaded guilty, he was not
entitled to an appeal of right but did have the right to file an application for leave to ajglbakt indicated that
defendants in plea-based cases have the right &ffthadive assistance of counsel on such appeals.
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the application for leave to appeal as a direct apBeale.g. United States v. Skel@hF. App’x.
605, 607 (6th Cir. 2003) (defendant was not prejudiedefense counsel’s failure to file timely
notice of appeal, barring ineffective assistanceoohsel claim on that b, where defendant was
granted an extension of time in iwh to file his notice of appealinited States v. Herrera-Rivera
25 F.3d 491, 497 (7th Cir. 1994) (defendant sufferegrejudice from counsel’s failure to file
timely notice of appeal when districourt permitted out-of-time appealpnes v. Carroll388 F.
Supp. 2d 413, 421 (D. Del. 2005) (state appellatetaidrnot act contrary to or unreasonably
apply clearly established federal law in determgnihat habeas petitionaas not prejudiced by
counsel’s failure to timely file direct appeal, r@gjuired element of ineffective assistance claim,
where state trial court reinstated petitioner’'s eeo¢ so that he might perfect a timely appeal).
“Since no other Supreme Court precedent has expanddévitte rule to require a forum for
ineffective assistance of appedlatounsel claims when the appellant’s case was actually heard and
decided,” as was the case here, Petitioner iemitled to habeas relief on his third clahilson
v. Parker 515 F.3d 682, 708 (6th Cir. 2008 amended on denial of reh’g and reh’g en banc
(Feb. 25, 2009).

V.

Before Petitioner may appeal this Court’spdisitive decision, a certificate of appealability
must be issuedbee28 U.S.C. § 2253(c)(1)(a); Fed. R.App2R(b). A certificate of appealability
may issue “only if the applicant has made a substantial showing of the denial of a constitutional
right.” 28 U.S.C. § 2253(c)(2). When a court regegthabeas claim on theerits, the substantial
showing threshold is met if Petitioner demonstrétes reasonable jurstvould find the district
court’s assessment of the congibnal claim debatable or wron§ee Slack v. McDaniéd29 U.S.

473, 484-85 (2000). “A petitioner satisfies thisnstard by demonstrating that ... jurists could
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conclude the issues presensed adequate to deserve enege@ment to proceed furtheMiller-
El v. Cockrell537 U.S. 322, 327 (2003). In applying tharstard, a distriatourt may not conduct
a full merits review, butust limit its examinatioto a threshold inquiry b the underlying merit
of Petitioner’s claimsld. at 336-37.

“The district court must issue or deny a ifmdte of appealabilityvhen it enters a final
order adverse to the applicdRules Governing § 2254 Cases,|®Wi1(a), 28 U.S.C. foll. § 2254.
Having considered the matter, tGeurt concludes that Bgoner has failed to make a substantial
showing of the denial of a constitutional right. Aadiagly, a certificate of appealability is not
warranted in this case. The Court further condutiat Petitioner shouldbt be granted leave to
proceedn forma pauperi®on appeal because any appeal wdg frivolous. See Fed.R.App. P.
24(a).

V.

Accordingly,it is ORDERED that the petition for writ ohabeas corpus, ECF No. 1, is
DENIED.

It is furtherORDERED that a certificat®f appealability iDENIED.

It is further ORDERED that permission to procedd forma pauperison appeal is

DENIED.
Dated:July 9, 2018 s/Thomas. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjred
upon each attorney or party of rectwetein by electronic means or firs
class U.S. mail on July 11, 2018.

s/Kelly Winslow
KELLY WINSLOW, CaseManager
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