Wild et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

THOMAS MCDONALD, JR.
CHAPTER 13 TRUSTEE

Plaintiff, Cas@o0.17-cv-13858
Hon.ThomasL. Ludington

V.

PAUL WENZLOFF,

JOSHUA FIREMAN

WENZLOFF & WENZLOFF P.L.C., and
WILDFIRE CREDIT UNION,

Defendants.
/

ORDER DENYING MOTION TO WITHDRAW THE REFERENCE

Mr. Thomas McDonald (“Plaintiff” or “Tustee”) was the Chapter 13 trustee in the
bankruptcy mattein Re: Wild, et al(Case No. 14-21888-dob). Defendl&Vildfire Credit Union
(Wildfire) is an unsecured creditor of the dmist Jonathan William Wild and Tamara Jean
Moore (Debtors) with an unsecured claoh $9,391.05. Defendants Paul Wenzloff, Joshua
Fireman, and Wenzloff & Wenzloff P.L.C. (Defemds) represented Wildfire as its counsel in
the Chapter 13 proceedings.

The Debtors’ chapter 13 plan was donkd on October 14, 2014. Approximately two
and a half years later Debto4-year old Jeep failed and thegught approval to obtain a loan
to purchase a replacement vehidtas fair to surmise that Mr. McDonald and Mr. Wenzloff did
not and do not agree on the process or proeettube observed by Dtrs to secure post-
confirmation approval to purchase a replacenveticle or to borrow the funds to accomplish

that objective. Their disagreement is well docutednn what the gentlemen refer to as “the
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pleadings” that followed in the bankruptcy matter. These “pleadings” explain not only their
difference of opinion on the applicable law andgadure but also thereciprocal displeasure
with each other’s behavior.

Plaintiff then initiated an adversary pesging, filing a 7 count complaint containing
over 100 factual allegations. Plaintiff has movedhdoe this Courwithdraw the reference from
the bankruptcy court (ECF No. 1).

l.

On April 10, 2017, the Debtors filed a postaiomation motion for aproval to purchase
a 2014 GMC Acadia to replace their older abbile that had mechanical problems. Am.
Compl. at 2 (Case No. 17-02118-dob)eThrustee approved the requedt.Debtors then filed
an ex parte motion to approve the purehashich the bankruptcy court grantéd. Santander
Consumer USA, the creditor who financed B®IC purchase, then filed a proof of claim.
Defendants objected to the claimd. at 3. The dispute as to the propriety of the Trustee’s
approval of the purchase centens the applicability of whatounsel refer to as thd-tller
order”. TheFuller order is described as a settlement aifdied in an order in another (entirely
separate) case in which Plaintiff and Defanid Wenzloff agreed Plaintiff would “advise
Debtor’'s counsel that ex-parte motions piarchase contain certain informationd. at 4.
Plaintiff's position is that thé&uller order is not applicable to th&/ild matter and did not limit
his discretion in appraong the GMC purchaséd. Defendants have a different view. Allegedly,
Defendants filed “the pleadings” in the bankiaypmatter accusing Plaintiff of misconduct in
conjunction with his approval of the car purchaaintiff initiated the adversary proceeding on

November 15, 2017.



Counts | and IV seek declaragoand injunctive relief that thé&uller order is not
applicable to thén re Wild matter and that Plaintiff did nabmmit fraud on the court when he
approved the GMC purchadd. at 4, 9. On their face, these caurdise core bankruptcy issues.

The abuse of process counts (counts Il and Ill) allege Defendants “filed the Pleadings
with the ulterior motive of obtaining money property from the Debts and/or Bankruptcy
estate, attempting to pressure debtors to comvedismiss their Bankruptcy case, in an attempt
to slander the Trustee and damé&ge reputation and in an attempt to create unnecessary delay
and expense in the administoati of this Bankruptcy case” wiolation of Rule 9011, thereby
“undermining the whole bankruptcy system, or procdss.at 8. Again, whether Rule 9011 was
violated appears to raise a ctwankruptcy law question.

The defamation, libel, and slander countsu(ds V-VII) are unrelated to the Debtors’
chapter proceeding other than that they oedurduring its administteon. Plaintiff alleges
Defendants accused him of “wrongful conduct imuand moral turpitude,” “cast his character in
a false light”, accused him of “Fraud, ContengftCourt and collusion,” and “breached the
public trust in the office of the Standing Chapter 13 Trustiek.at 10. Embedded in his three
overlapping defamation counts algapaars to be a claim for “faléight,” a privacy tort distinct
from defamation. Again, althougtme alleged wrongful conduct oaced in the context of a
bankruptcy matter, counts V-VII assert only state ¢daims. There is also no apparent predicate
for the exercise of federal jurisdiction on thetate law claims between Michigan citizens.

As for relief, Plaintiff asks the court totf&ke the entirety of the pleadings, statements
and discovery from the recodiie to their scandalous, dispging and unnecessary and untrue
nature.”ld. at 13. He also asks the court to dissnDefendant’s allegations in the Chapter 13

matter, award costs and fees, set asideFthier order in its entirety, and impose sanctions.



Finally, Plaintiff seeks punitive damages of 810 “to be distributed as follows: $50,000 to a
charity promoting bankruptcy education osiagance of the courtshoosing and $50,000 to the
Office of the Chapter 13 Trustee for having b&mued to defend and respond [to] the Pleadings
.. .,. and additional damages for defamation, libel, and slatiier.

.

Plaintiff filed the instant motion on Novemb30, 2017, seeking to have the reference to
the United States Bankruptcy Court withdravECF No. 1. Defendant Wenzloff & Wenzloff,
PLC responded on December 13, 2017. ECF No. 6.ndafdés then moved to dismiss Plaintiff's
first amended complaint filed in the adversary proceeding. ECF Nos. 7-9.

As neither party had briefethe issue of withdraal of the reference in light of the
standard set forth in 28 U.S.€.157(d), the Court entered arder on January 10, 2018 holding
the motion to dismiss in abeyance, and ordg briefing on the motion to withdraw the
reference. ECF No. 13. Plaintiff filed his pplemental brief on January 22 and Defendant
responded on January 26. ECF No’s 14, 15.

1.

28 U.S.C. 8§ 1334(a)-(b) vests district countish jurisdiction over bankruptcy matters.
The district courts may, howeveefer bankruptcy cases and all proceedings arising therefrom to
bankruptcy courts. 28 U.S.C. § 7l(d). A standing order of the &arn District of Michigan
automatically refers bankruptcy cases. Local Rule 83.50(a)(1). 8§ 157(b) authorizes bankruptcy
judges to hear all cases under title 11 alhdore proceedings arising therefrom.

28 U.S.C. § 157(d) provides for withdrawaf the reference on discretionary and
mandatory grounds. The first sentence of 15%etds forth the standa for discretionary

withdrawal: “The district court may withdrawn whole or in part, any case or proceeding



referred under this section, ot own motion or on timely mimn of any party, for cause
shown.” The second sentence deith the standard for mandatowithdrawal: “The district
court shall, on timely motion of party, so withdraw a proceeding if the court determines that
resolution of the proceeding requires consideration of both titen#llother laws of the United
States regulating organizations or activities affecting interstate commerce.”

V.

A.

Plaintiff first argues that the bankruptcguet lacks jurisdiction. Plaintiff provides an
exposition of the source of baniatcy court jurisdiction and thaf article Il courts. Plaintiff
surveys the Supreme Court precedenbankruptcy court jurisdiction frorNorthern Pipelingo
Stern v. MarshallThe discussion is interesting. Unfantitely, it does not help resolve the only
issue that is ripe for review in this mattegamely the propriety of withdrawing the reference
under 28 U.S.C. 8 157(d). Noticeably absent f28nU.S.C. § 157(d) is any statement that the
district court may withdraw the reference iif determines that the bankruptcy court lacks
jurisdiction. Rather, it sets forth two grounds Yathdrawal of the reference: discretionary and
mandatory.

B.

Plaintiff argues that “the mandatory witlgal provisions underestion 157(d) requires
that withdrawal is mandatory in this matterchese resolution of this proceeding will require
consideration of both bankruptcy law andn-bankruptcy law Pl. Br. at 6, ECF No. 14.
(emphasis added). That is an inaccurate statemedaitvadind is directly at odds with the text of

157(d), which provides for mandatowithdrawal if the proceedg “requires consideration of



both title 11and other laws of the UniteStates regulating organizatiors activities affecting
interstate commerce28 U.S.C. 8§ 157(d) (emphasis added).

As noted in the cases Plaintiff cites, twithdrawal is mandatory only when the
proceeding involves “substantial amdaterial consideration of theon-Code federal lawt
Matter of Vicars Ins. Agency, Inc96 F.3d 949, 952 (7th Cir. 1996) (emphasis added).
“Substantial and material consideration” meangrigicant interpretation, as opposed to simply
application,of federal laws apart from the bankruptcy statliteSity of New York v. Exxon
Corp., 932 F.2d 10201026 (2d Cir. 1991)e® also In re Enron Corp2004 WL 2711101, at *2
(S.D.N.Y. Nov. 23, 2004). Thus, tistatute itself and the interpreti case law directly foreclose
any notion that the existence aftitle 11 issue and a state lalaim (such as defamation) is
sufficient to require withdrawal of the referendRather, the proceedingsust involve title 11
and some other non-code federal law. Furthermore, the proceeding must require substantial and
material consideration of thaton-code federal law, meanirfgignificant interpretation, as
opposed to simply applicationMatter of Vicars Ins.96 F.3d at 952City of New York932
F.2d at 1026|n re Enron Corp,. 2004 WL 2711101 at *2. No sigrifant interpretation of non-
code federal law is at issue here.

Plaintiff does not attempt to explain hovsignificant interpretation of non-code federal
law will be required in this case. Rather, Pldiraffers one sentence, 128 words in length, in
which he lists every conceivaliksue this case might involve. ke, the sentence is confusing:

This case will involve substantial and material consideration of the Courts’

powers to sanction parties umd@3 U.S.C. 1927 (a majmart of the basis for the

Plaintiff's abuse of process counts), issunvolving the federal common law of

guasi-judicial immunity and its ability tmsulate the Trustee from claims raised

such as those of the Defendants, thed@aDoctrine as established by Barton v.
Barbour , 104 U.S. 126 (1881) (and its pations enjoyed by the Trustee as well

Y Indeed, Plaintiff quotes directly froMatter of Vicars but omits the language that follows the words “substantial
and material consideration.” Plaintiff replaces thedgd'non-code federal law” with “non-bankruptcy law.”
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as its applicability to jurisdictional isea relating to propeiorum questions) and

interpretation and construction of the Fedeand State rules, codes and laws to

establish or prove abuse of processellitslander, defamation, and those same

rules, codes and laws to disprdvaud and contempt of Court.

Pl. Br. at 7, ECF No. 14.

First, Plaintiff's abuse of process countsthgir very nature are inextricably linked to
title 11 and the chapter proceedings in this cBsaintiff's complaint makes this clear, as he
alleges that Defendants “filed the Pleadings wiib ulterior motive ofobtaining money or
property from the Debtors and/or Bankruptcy estatiempting to pressure debtors to convert or
dismiss their Bankruptcy case, in an attempslender the Trustee drdamage his reputation
and in an attempt to creatennecessary delay and expensethe administration of this
Bankruptcy case” in violation of Rule 9011, thley “undermining the whole bankruptcy system,
or process.”

Plaintiff now attempts to raise a non-co@eleral issue by citing 28 U.S.C. 1927. This
effort is futile for several reasons. Fir&8 U.S.C. 1927 is a one paragraph provision which
allows fees and costs to be awarded against a party who acts védyatiiamtiff cannot
generate a non-code federal isbyeciting to an overating fee shifting statute when his entire
complaint has nothing to do with non-code fetl&aa. Withdrawal is not mandatory when the
only “federal issue” involves a “straightforward #ipption of federal statutes to a particular set
of facts.” In re Merryweather Importers, Inc179 B.R. 61, 62 (D. MdL995). It is difficult to
imagine a more apt example than 28 U.S.C. 1827 statute that requires nothing more than a

straightforward application ofaw to fact. Secondly, in his complaint, Plaintiff relies on

Bankruptcy Rule 9011 to provide relief frobefendant’s vexatious conduct, not 28 U.S.C.



19272 Indeed, Rule 9011 is largely indisguishable from 28 U.S.C. 1927, and provides
discretion for bankruptcyaurt’s to impose sanctions.

Next, Plaintiff asserts that this caselwnvolve the “federalcommon law of quasi-
judicial immunity and its ability to insulate tHgustee from claims raised such as those of the
Defendants.” Plaintiff appears to be referrindhi® theory regarding thguasi-judicial immunity
enjoyed by the Chapter 13 trusfe&ccording to Plaintiff, his qus-judicial immunity as Trustee
puts all of his actions beyond reproach and fmithDefendants from gs&oning his conduct or
decision makingSeeECF No. 11 at 2, 5. This theory appears to be intended to somehow bolster
his defamation claims because defaming the &ha}3 Trustee is allegedly a more serious
violation than ordinary defamatiokven if that were true, howenat’s still unclear how quasi-
judicial immunity fits into theequation, considering Defendant is saing Plaintiff. Plaintiff is
in fact the only person assed a “claim” against anyone. Thuthe doctrine of quasi-judicial
immunity has no place.

Plaintiff next appeals to tH®arton Doctrine” which is related to his qualified immunity
theory. TheBartondoctrine, established by the U.S. Supe Court over a century ago, provides
that “before a lawsuit is brougtdgainst a receiver|,] leave of the court by which he was
appointed must be obtainedarton v. Barbour 104 U.S. 126, 128 (1881). Again, Defendant

has not filed a lawsuit against Plaintiffhus, the Barton Doctrine has no place.

2 Despite describing 28 U.S.C. 1927 as “a major parteobsis for Plaintiff's abuse of process counts,” 28 U.S.C.
1927 is not cited anywhere in his complaint.

3 Courts have granted quasi-judicial immunity to Baipkcy Trustees for their offial actions as Truste8ee, e.g
Smith v. Silvermar645 F.3d 186 (2d Cir. 2011l re McKenzie, 716 F.3d 404, 420 (6th Cir. 2013). Interestingly,
this is not at all what Plaintiff is referring to when inges the term “quasi-judicial immunity.” Plaintiff’'s immunity
theory was explained in his response to the motiodigmiss: “Defendants once &g questioned the Trustee’s
discretion in approving the vehicle purchases, despite his quasi-judicial immunity arisin@droiapproval of
those purchases after full dissioe of the purchase terms to the CourtWenzloff's allegations in these pleadings
were inappropriate and immaterial to the case at hatiteairustee has quasi-judiciedmunity for decisions made
on vehicle purchasesECF No. 11 at 2, 5.

-8-



In his final attempt to identify a nomde federal issue mandating withdrawal of the
reference, Plaintiff appeals to “Federal and State rules, codes and laws to establish or prove
abuse of process, libel, slanddefamation, and those same rulesdes and laws to disprove
fraud and contempt of Court.” The only fedelaw relating to abuse of process Plaintiff
identifies is 28 U.S.C. 1927, which was already discussed above. Finally, state laws, by
definition, are not‘laws of the United States regulatimgganizations or awities affecting
interstate commerce.” 28 U.S.C. 8§ 157(d). Thusptlesence of state lawsues does not require
withdrawal of the reference.

C.

Next Plaintiff argues thatliscretionary withdrawal isppropriate under 28 U.S.C. §
157(d), which provides that the @ may withdraw the referencéor cause shown.” Plaintiff
primarily argues that the majorityf the issues in the adversary proceeding are non-core issues,
and that efficiency and judicial economy vk furthered by withdrawing the reference.

Factors to be considered on a motion for discretionary withdrianstaide: (1) whether
the claim is core or non-core, (2) promoting eéfidi use of judicial reswces, (3) avoiding delay
and costs to the parties, (@omoting uniformity of bankrupycadministration, (5) preventing
forum shopping, and (6) loér related factordn re Cmty. Mem’l Hosp 532 B.R. 898 at 902
(E.D. Mich. 2015).

Counts | and IV of the eoplaint seek declaratorynd injunctive relief that théuller
order (a bankruptcy ordentered in another matter) is not applicable tdrhe Wild matter and
that Plaintiff did not commit fraud on the cowhen he approved the GMC purchase. Thus,

these counts involve@re bankruptcy issue.



The abuse of process counts (counts Il and Ill) allege Defendants “filed the Pleadings
with the ulterior motive of obtaining money property from the Debts and/or Bankruptcy
estate, attempting to pressure debtors to comvedismiss their Bankruptcy case, in an attempt
to slander the Trustee and damé&ge reputation and in an attempt to create unnecessary delay
and expense in the administoati of this Bankruptcy case” wiolation of Rule 9011, thereby
“undermining the whole bankruptcy system, or procdss.at 8. Again, whether Rule 9011 was
violated is a core lmkruptcy law question.

The defamation, libel, and slander countaifts V-VII), all state law causes of action,
are unrelated to the merits @ebtors’ case but are alleged have occurred during its
administration. Plaintiff's survepf Supreme Court precedent mg generally relevant to the
bankruptcy court’'s determinatioof whether it may exercise fjgdiction here. Indeed, there
likely is a more significant quaen about the exercise of fa@é jurisdiction as there is no
apparent federal questicand the parties are not apparendiverse. It is sensible for the
bankruptcy court to make these jurisdictional determinations, as the state law causes of action
arose during the bankruptcy proceedings.

V.

Accordingly, it sSORDERED that the motion to withdrawhe reference, ECF No. 1, is
DENIED.

It is furtherORDERED that the Motions to Dismiss, ECF No. 7, 8 and 9,HE&NIED
without prejudice, and should be refiled irethdversary proceedingrfeonsideration by the

bankruptcy court.
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It is furtherORDERED that this is a final ordeand closes this case.

s/Thomas L. Ludington
THOMASL. LUDINGTON
Lhited States District Judge

Dated: March 7, 2018

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjred
upon each attorney or party of rectwetrein by electronic means or firs
class U.S. mail on March 7, 2018.

s/Kelly Winslow
KELLY WINSLOW, CaseManager
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