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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
DREYON WYNN,

Plaintiff, CaséNo. 17-cv-14196
HonorabldhomaslL. Ludington

VS.
MID MICHIGAN COMMUNITY COLLEGE,

Defendant.
/

ORDER DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

On December 28, 2017, Plaintiff Dreyon Wyfiled a complaint against Mid-Michigan
Community College (MMCC). ECF No. 1. Plaintifin African American male, applied for a
position as Executive Director of Human Resasrfor MMCC. He contends that MMCC hired
a less qualified Caucasian female for the pasitiAccordingly, Plaintiffasserts that Defendant
discriminated against him based on his raceiatation of the Fourteenth Amendment and 42
U.S.C. 1983 (Count 1), and in violation ofettMichigan Elliot LarsorCivil Rights Act (Count
I). After approximately eight months of dseery, Defendant moved for summary judgment on
December 6, 2018. ECF No. 11. Plaintiff respahda December 27 and Defendant replied on
January 10. ECF Nos. 14, 17.

l.

In November of 2015, MMCC posted a jobfad its next Executive Director of Human
Resources. Mot. Ex. A, ECF No. 11-1. The mmom qualifications for the job included an
advanced degree anddlryears of experiendel. The posting also required applicants to submit

a letter of interest, resume, application, three letters of recommendation, and academic
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transcripts.ld. The job posting indicates that MMCC would consider applications until the
position was filled.ld. There was no deadline listed to submit an application. An interview
committee was formed consisting of Lillian Frick, Eric Chamberlain, Gail Crandell, Susan Call,
and Maggie Magoon. Hammond Dep. at 6, 26,FEM0. 11-2. Tonya Clayton, executive
assistant to MMCC President Christine Hanmehowas responsible for application intalsze
Frick Dep. at 6, ECF No. 11-3. She uploaded ald¢bmplete application packets into a google
drive that the committee members could acclessThe committee members then reviewed the
applications uploaded by Ms. Clayton and deteeth who should be invited for an interview.
Chamberlin Dep. at 13, ECF No. 11-4. Themmittee members’ purpose was to provide
feedback, though the ultimate hiring deciswas left to Dr. Hammnd, MMCC'’s Presidentd.

at 20.

On November 8, 2015, Lori Fassett (formerly Lori Wright), a Caucasian female,
submitted her application packet to Ms. Clayton. Fassett Appl., ECF No. 11-8. Her application
packet included all required materiald. She did not, however, have an advanced degree,
though she noted she was currently wagkion one and was close to finishind. MMCC
received about 40 applications for the pios. Hammond Dep. at 7. Three candidates were
interviewed on November 10, 12, and 17, though cbmmittee could not reach a consensus.
Ms. Fassett was contacted on November 2aronterview on December 3. ECF No. 11-10.

On December 1, 2015, two days before MssE#t was scheduled to be on campus to
interview for the position, Plaintiff submitted kapplication. ECF No. 211. He did not include
letters of recommendation (asqrered by the posting) but dicated he would submit them
within 24-48 hoursld. Ultimately, he only submitted one of the three letters required. Ms.

Clayton responded with the same boilerplataiésent to all apptiants: “Thank you for your
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application for the Executive Director dfluman Resources Position at Mid-Michigan
Community College. The hiring committee apprezsathe time you have invested in this
application.” ECF No. 11-12/

The committee interviewed Ms. Fassett orc®wuber 3. They reached a consensus and
hired Ms. Fassett. Her offer letter dated December 10 reflected that she had committed to
finishing her master’s degree May 1, which would increase her base salary. Offer Letter, ECF
No. 11-14. From the time Ms. Fassett was aot@d for an interview on November 23, the
committee did not consider additional applicafisam the application pool and none of the
committee members recalled eveemg Plaintiffs name or application materials prior to this
lawsuit being filed. Hammond Dept 13, 21; Chamberlin Dep. #9-20; Crandell Dep. at 11,
Call Dep. at 10; Magoon Dep. at 5.

.

Defendant moves to dismiss undederal Rule of Civil Pmedure 12(c) or alternatively
for summary judgment under rule 56.

A.

“The standard of review for a [motion for] judgment on the pleadings [under rule 12(c)]
is the same as that for a motion to dismisdemnFederal Rule of Civil Procedure 12(b)(6).”
E.E.O.C. v. J.H. Routh Packing C@46 F.3d 850, 851 (6th Cir. 200Lourts must view the
pleadings in the light most favorable e nonmoving party, accept the well-pled factual
allegations as true, and determine whether the mygvarty is entitled tauydgment as a matter of

law. Commercial Money Citr., Ine. Illinois Union Ins. Cq.508 F.3d 327, 335 (6th Cir. 2007).



B.

By comparison, a motion for summary judgmehould be granted if the “movant shows
that there is no genuine disputet@gny material fact and the maxas entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). The muyiparty has the initial burden of identifying
where to look in the record for evidence “whitbelieves demonstrate the absence of a genuine
issue of material factCelotex Corp. v. Catretd77 U.S. 317, 323 (1986).

The burden then shifts to the opposing party who must identify specific facts showing “a
genuine issue for trial. Anderson v. Liberty Lobbync., 477 U.S. 242, 250 (1986) (citation
omitted). “The party opposing summary judgmentrea rest on its pleading or allegations, to
prevail, they must present materialidance in support of their allegationsl’eonard v.
Robinson 477 F.3d 347 (6th Cir. 2007) (citir@elotex Corp v. Catretd77 U.S. 317 (1986))
The Court must view the evidence and drawedlsonable inferences in favor of the non-movant
and determine “whether the evidenpresents a sufficient disagreement to require submission to
a jury or whether it is so one-sided tbae party must prevail as a matter of lald.”at 251-52.

C.

In order to prevail on a claim of racigiscrimination under #ier the Fourteenth
Amendment’s Equal Protection Clause or theCRIA, Plaintiff must provdahe same elements
required to establish a disparate treatment claim under TitlePétty v. McGinnis 209 F.3d
597, 601 (6th Cir. 2000). It is a necessity thatrRitiiprove “racially discriminatory intent or
purpose.”City of Cuyahoga FallsOhio v. Buckeye Cmty. Hope FounB38 U.S. 188, 194
(2003) (internal citations omittedgutzwillerv. Fenik860 F.2d 1317, 1325 (6th Cir.1988).

A plaintiff can establish a prima facie caserafe discrimination by relying on direct or

indirect evidence of discriminatiodrans World Airlines, Inc. v. Thursto#469 U.S. 111, 121

-4 -



(1985);Blalock v. Metals Trades, IncZ75 F.2d 703, 707 {6Cir.1985). Where ®laintiff relies

on indirect evidence, thielcDonnell Douglasurden shifting framework applies, and a Plaintiff
must show 1) he was a memlmdra protected class, (2) lsaffered an adverse employment
action, (3) he was qualified for the position, gAdl that adverse employment action occurred
under circumstances giving rise to an inference of discriminaltione Rodriguez 487 F.3d
1001, 1008 (8 Cir. 2007) (citingMcDonnell Douglas Corp. v. GreeAl1 U.S. 792, 802 (1972).
The fourth element of the prima facie case carediablished by showirthat the plaintiff was
replaced by a person outside his protectedsclar was treated differently than a similarly
situated person of a different cldss the same or similar condudditchell v. Toledo Hosp964
F.2d 577, 582—83 [6Cir. 1992).

If the plaintiff succeeds in establishing a pifacie case, the burden then shifts to the
employer to articulate a legitimate, nondiscrinbdamg rationale for the adverse employment
action.In re Rodriguez487 F.3d at 1008. Once the employer damsthe burden shifts back to
the plaintiff to demonstrate th#te articulated reason is a rgretext for discrimination.

.
A.

Defendant’'s one paragraph argument undée AP(c) is not adequately developed.
Defendant argues Plaintiff has nsafficiently alleged that he and Ms. Fassett are similarly
situated in all respects. Yet Defendant cites@ges addressing the sufficiency of the allegations
in a race discrimination case. Indeed, the only citation offered Igb@l for the generally
applicable plausibility standard. The motionllymot be addressed on the merits as the 12(c)
argument has been waiveflee United States v. Fowle819 F.3d 298, 309 (6th Cir. 2016)

(“Issues adverted to in a perfunctory manner, unaccompanied by some effort at developing
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argumentation, are deemed waived. It is not cigiffit for a party to m#ion a possible argument
in [a] skeletal way, leaving thevart to put flesh on its bones.”).

B.

i.

Turning to the rule 56 motion, it is undisputibht Plaintiff can estadish the first three
elements of his prima facie case for race disicration (that he was a member of a protected
class, subject to an adverse employment deciaimhwas qualified for thegosition). Mot. at 11.
The parties dispute whether he can meet ftheth element, namely whether the adverse
employment decision occurred under circumstsn giving rise to an inference of race
discrimination. A plaintiff candemonstrate the fourth element by showing he was treated
differently than a similarly situated person oflifferent class for the same or similar conduct.
Mitchell v. Toledo Hosp964 F.2d 577, 582—-83{&Cir. 1992).

Defendant argues that Plaffitivas not similarly situated to Ms. Fassett because his
application was incomplete and was submittedrdfers. As Plaintiff emphasizes, Defendant’s
discussion here obfuscates the inquiry at the prima facie case stage. This is not the point at which
Defendant is to proffer its justification fahe disparate treatmenthe logic underlying the
applicable legal standard is apparent aftérllareading of Defendard motion. Having already
proffered its two justifications for the dispagdteatment at stage oftening and completeness
of the applications) Defendant proceeds to yweaktages two and tleef the burden shifting
framework by simply repeating the same two jusddiiiens offered at stage one. If stages two and
three of theMcDonnell-Douglagramework are to serve any purpesurely thapurpose is not

to simply repeat the reasogi discussed at stage one.



Defendant citedMitchell for the proposition that a plaintiff must show that he and his
comparators were similarly situated in “all respectd. The Sixth Circuit has cautioned,
however, that “[a]lthough thisatement appears to invite a comparison between the employment
status of the plaintiff and other emgkes in every single aspect of their
employmentMitchell has not been so narrowly construedPiarce v. Commonwealth Life Ins.
Co.,40 F.3d 796 (6th Cir.1994), this court explained that the plaintiff was simply ‘required to
prove that all of theelevantaspects of his employment sitwatiwere ‘nearly identical’ to those
of [the non-minority’s] employment situation.See Ercegovich v. Goodyear Tire & Rubber,Co
154 F.3d 344, 352 (6th Cir. 1998).

Defendant relies on additional language fribtibchell which, admittedlyjs not entirely
clear. SeeMitchell, 964 F.2d at 583 (noting dhto be simildy situated the Plaintiff and the
comparator “must have dealt with the same superyhave been subject to the same standards
and have engaged in the same conduct without diffdrentiating or nitigating circumstances
that would distinguish theiconduct or the employer'seatment of them for.f) (emphasis
added). But it is not accuratergad this language to suggest thi@ge one is ghpoint at which
the proffered reasons behind the disparate tredtarerto be considered. Rather, stages two and
three of the burden shifting framework require specittention to the proffered justifications.
Stage one simply asks whether there is a kegafinificant comparison to make in the first
instance. The burden at this staig not intended to be onerolovenzano v. LCI Holdings,
Inc., 663 F.3d 806, 814 (6th Cir. 2011).

For a plaintiff to be “similarly situated” meardifferent things irdifferent contexts. In
the context of a failure to hirglaim or a failure to promote aim, as compared to a wrongful

termination claim, the “similarlgituated” inquiry askéttle more than whether the plaintiff and
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the comparator applied for the same job and had similar qualificaBeesProvenzano v. LCI
Holdings, Inc, 663 F.3d 806, 814 (6th Cir. 201Tartt v. Wilson Cty., Tenn982 F. Supp. 2d
810, 817 (M.D. Tenn. 2013ff'd sub nomTartt v. Wilson Cty., Tennessés2 F. App'x 441

(6th Cir. 2014).

Here, Plaintiff and Ms. Fassett applied foe ttame job (and thus “dealt with the same
supervisor” and were held to the “same stadsld and had similar qualifications. Thus, they
were similarly situated. Plaintiff has met fitsma facie case at tlseimmary judgment stage.

i.

Once the plaintiff meets its prima facie case, ltarden shifts to the defendant to identify
a legitimate, non-discriminatp reason for the decisiom re Rodriguez487 F.3d at 1008. Here,
Defendant explains that 1) Plaintiff’'s applicet was incomplete in that he was missing his
letters of recommendatiqMot. Ex. D at 13, Ex. E at 4, Ex. F &t5); 2) that his application was
never forwarded to the hiring committee do to its incompleteridgs ) that his application
was not received until two daysior to Ms. Fassett’s interview (Mot. Ex. L); and 4) that the
committee never went back to the applicant pdtér Ms. Fassett’s interview and none of the
committee members recall seeing Plaintiff’'s namepplication prior to this lawsuit (Mot. Ex. B
at 13, 21, Ex. D at 19-20, Ex. E at 11, Ex. F atE20,G at 5). These faxtre not in dispute.

il.
Once the employer articulateslegitimate, non-discriminary reason for the decision,

the burden shifts back to the plaintiff to demoaigtithat the articulategason is a mere pretext

1 Even if Defendant’s explanationas relevant to the prima facie case stage, their arguments are not well
taken. Plaintiff and Ms. Fassett both failed to meetdhkplicit requirements of the job posting. In that
sense, they are similarly situated. They also bavméted timely applications. The job posting indicated
that applications would be considered until the position was filled. At the time he applied, the job had not
yet been filled. That Plaintiff's application waddathan Ms. Fassett's does not mean they were not
similarly situated.
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for discrimination.Id. Plaintiff can demonstrate pretext fhree ways: (1) bghowing that the
proffered reasons had no basiddnt; (2) that the proffered reass did not actually motivate the
adverse decisions; or (3) that the profferegsoms were insufficient to motivate the adverse
decision.Scuderi v. Monumental Life Ins. C844 F. Supp. 2d 584, 595 (E.D. Mich. 2004).

First, Plaintiff argues that the profferedasons have no basis in fact. Plaintiff has
identified no material issue of fact on this poiRtaintiff largely questins the sufficiency of
these reasons to motivate thecision, and whether they actuatlid motivate these decisions.
Those arguments do not, however, addres$aittaal basidor the decision. There is no dispute
that his application was incomplete, was submittenl days before Ms. Fassett’s interview, and
that the committee never reviewh application. Plaiiff contends that tere is a dispute of
fact as to whether the committemviewed his application becaule received emails from Ms.
Clayton regarding his application. Neither timitial confirmation email nor rejection email
indicated that the committee had consédehnis application. ECF Nos. 11-12, 11-15.

Plaintiff has, however, identified evidenceaththe proffered reasons did not actually
motivate the decision or were insufficient to stm As Plaintiff notes, Ms. Fassett did not meet
the minimum qualifications for the job, as she did not have an advanced degree. Defendant
makes much of the fact that Plaintiff submitted an “incomplete application packet” (he was
missing his letters of recommendation), whereas Ms. Fassett submitted a complete application
packet. Indeed, this fact is undisputed. It is also undisputgdMb. Fassett did not have an
advanced degree. ECF No. 11-1. Plaintiff did have an advanced degeE€F No. 11-11.

Defendant’s attempts to distance itself fridms fact are unpersuas. Defendant states
that “Ideal applicants would possess an advanced degreeMot. at. 1 (emphasis added). To

the contrary, an advanced degree was not listed as an “ideal” characteristic. It was listed as a
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requirement. ECF No. 11-1. A professional certificatltmncontrast, was an ample of an ideal
characteristic in that it was listed “preferred but not requiredd. There was no such limiting
language listed after the adcheed degree requirement.

Defendant also states that Ms. Fassett effered the position “with the condition she
complete her master’'s degree by May 1, 2016.” ofTéie offer letter statehat “this offer is

contingent upon the satisfactorpmpletion of a Criminal Reods Check and a pre-employment

physical to include drg screening . . you have committed to completion of your master’'s

degree program by May 1, 2016. When we receive pffigial transcript of this achievement,
your base salary will increase to $79,000 . ECF No. 11-14. The only express conditions to
beginning employment were a criminaécords check and a pesaployment physical.
Completing her master’s degree was somethingstiahad “committed” to doing, but it was not
a condition of her employment. Rather, she wosimply receive a ragsafter comfeting it.
Moreover, even if successful completion ahaster's degree by May 1, 2016 was understood to
be a condition otontinuedemployment after that date, it was not a condition ofbleginning
employment.

Defendant also notes that Ms. Fassett was amtysemester short of her master’s degree.
Mot. at 3. However, one semester short does not a master’'s degree make.

Defendant explains repeatedlyat the hiring committee neveeturned to the applicant
pool after its decision to inteleww Ms. Fassett, and th#tiey never saw Plaiiff’'s application.
Defendant overlooks a key decision maker intineg process: Ms. Clayton. She conducted the
initial screening of applicains and only uploaded “completep@ications to the google drive
for review by the committee. However, the ende suggests that she may have selectively

enforced the application requirements. Ms. Fassafiplication was “complete” in the sense that
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she uploaded all necessary docute€mcluding letters of recomgndation), but she nonetheless
failed to satisfy the minimum requirements for jble, as she did not hawn advanced degree.
Yet her application was not screened out avab forwarded to the committee. Plaintiff's
application did nofair so well.

Ms. Clayton did not work for a third-partecruiter or staffing ampany. She worked for
MMCC. Thus, her decision to screen out certgipli@ations and not others a decision subject
to scrutiny in a race discrimination suit against MMEDBefendant cannot focus exclusively on
the committee’s culpability (or lack thereof) Wehignoring Ms. Clayton’s role in the hiring
process.

In addition to being incomplete, Defendant argues that Plaintiff's application was also
“late.” Not so. The job posting states that eaviof applications wad continue until the
position was filled. Although Defendant was verpse to filling the position when Plaintiff
applied, they had not yétled the position.

Defendant’s proffered reasons for itectsion are far from unreasonable and may
persuade the ultimate fact finder. The facteehbowever, preclude summary judgment. Plaintiff
has identified sufficient evidence to establislgenuine dispute of fact as to whether the

proffered reasons for the decision warpretext for racial discrimination.

2 It is quite common for an employer to haadministrative employees conduct a first-level
review of applicationand submit a short list to the deoisimaker for review. If a first-level
reviewer screened out all minority applicantsyduld be strange indeed if the employer could
absolve itself of liability simply by claiming # the ultimate decision maker never saw any
minority applicants.
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\YA
Accordingly, it isORDERED that the motion for summgajudgment, ECF No. 11, is

DENIED.

s/Thomas L. Ludington
THOMASL. LUDINGTON
Lhited States District Judge

Dated: February 1, 2019
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