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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

ADAM KANUSZEWSKI, et al., Case No. 18-10472
Plaintiffs, Hon. Thomas L. Ludington
V. Magistrate Judge Pati&cT. Morris Case

MICHIGAN DEPARTMENT OF
HEALTH AND HUMAN SERVICES,
Et al.,

Defendants.

SHANNON LAPORTE, et al.,

Plaintiffs,

V.

ROBERT GORDON, DR. No. 20-10089

SANDIP SHAH, DR. SARAH Hon. Thomas L. Ludington
LYON-CALLO, MARY Magistrate Judge Patricia T. Morris

KLEYN, AND MARY SEETERLIN,
in their official capacities,
Defendants.

ORDER CONSOLIDATING LAPORTE V. GORDON WITH KANUSZEWSKI V.
MICHIGAN DEPARTMENT OF HEALTH AND HUMAN SERVICES

On January 14, 2020, Plaintiff, Shannon La@ah behalf of herself and as parent-
guardian of her unborn child, B.O., filed a cdeipt against officials from the Michigan
Department of Health and Human Services (“MDHHI8 their official capacities. ECF No. 1.
The complaint alleges four counts — Counliéges that MCL § 333.5431(2) violates the Fourth
Amendment, Count Il allegedCL § 333.5431(2) violates the Faeenth Amendment, Count Il
alleges the extraction and testiof blood spots of newborngttugh an MDHHS program violates

the Fourth Amendment, and Count IV allegeat tmedical testing of the blood spots without
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informed consent violates the Fourteenth AmendrhhtAn amended complaint added a Count
V alleging a Fourth Amendment violation bdsen warrantless post-extraction testing. ECF No.
32 at PagelD.485. Plaintiffs seelunctive and declaratory relieds well as attorney fees. ECF
No. 1 at PagelD.19.

The case was originally assignedludge Roberts. Plaintiff Parte identified the case as
a potential companion case kKanuszewski v. Michigan Department of Health and Human
Serviceswhen she filed the case. ECF No. 1. Ldrale 83.11(b)(7) explains companion cases
are cases where “substantially similar evidence witlfbered at trial,” “thesame or related parties
are present and the cases arise out of the sam&action or occurrenéeyr “they are Social
Security cases filed by the same claimamti first two factors are met regardibgPorte and
KanuszewskiTherefore . aPortewas determined to be a companion case and reassigned to this
Court. ECF No. 4.

On the same day the complaint was filed, Plaintiffs also filed a motion for preliminary
injunction. ECF No. 3. On Marc?4, 2020, Plaintiffs’ motion was deed. ECF No. 29. Plaintiffs
have since filed a notice oftarlocutory appeal. ECF No. 30.

On February 8, 2018, Plaintiff LaPorte, alongh Adam and Ashley Kanuszewski, and
Lynnette Wiegand, individually and as parent-gisrd of their minor dkdren, filed suit against
the Michigan Department of Hifa and Human Services, Nick Ly®érithe then-Director of
MDHHS), the Dr. Sandip Shah (Director of tBaereau of LaboratoriesPr. Sarah Lyon-Callo
(state epidemiologist), Mary Kleyn (Managef the Newborn Screening Section), Michigan

Neonatal Biobank, Inc., and Dr. Antonio Yand®jrector of the Michigan Neonatal Biobank).

! Plaintiffs do not clearly differentiate betweerethlleged violations of the parent and child’s
rights.
2He has now been succeeded by Robert Gordon. ECF No. 100.
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ECF No. 3 in 18-10472. The complaint alleged Defendants violatedtifti Fourteenth
Amendment (substantive dueopess rights) by excting and storing blood spots without
sufficient consent (Counts | and 1), violatedaidltiffs’ Fourth Amendment rights by extracting
and testing the blood spots (Count Ill), and viethPlaintiffs’ Fourth Amendment rights by
indefinitely storing bbod spots (Count IV). ECF No. 26 in 18-10472.

l.

In Kanuszewskithis Court denied Plaintiffs’ casen the merits. ECF No. 50. The Sixth
Circuit affirmed in part (primarily on stamtj grounds) and reversedpart (regarding damages
for ongoing storage of the blood spots). ECF No. 7@aim, the Sixth Cirdtifound that Plaintiffs
could not seek injunctive or declaratory reliegfaeding the collection of the blood sample because
it was a past harnid. Plaintiff LaPorte explains in tHeaPortecomplaint that she is now pregnant
with her third child, referred to as B.O., whodge to be born at the end of April/beginning of
May 2020. ECF No. 1 at PagelD.5. Accordingly, LiaPorte v. Gordonshe now seeks the
injunctive and declaratory relief denied to heKanuszewskilue to lack of standing.

On February 14, 2020 this Court directed Plaintiffs to show cause why thid aReete
v. Gordon should not be consolidated wkKlanuszewski v. Mich. Dep’t of Health & Human Serv
SeeECF Nos. 11, 12, 17.

.

Federal Rule of Civil Procedure 42(a) provides:

If actions before the court involve arnmon question of law or fact, the court
may: (1) join for hearing or trial any or all matters at issue in the actions; (2)
gcr)r&setl)g)cljéte the actions; or (3) issue attyer orders to aid unnecessary cost

“District courts enjoy substantidiscretion in deciding whether atmwhat extent to consolidate

cases.Hall v. Hall, 138 S. Ct. 1118, 1131 (2018). If a casevtilve[s] some common issues but
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individual issues predominate,r@olidation should be deniedBanacki v. OneWest Bank, FSB
276 F.R.D. 567, 572 (E.D. Mich. 2011). District Cisutmay issue an order of consolidation on
its own motion, and despite theopestations of the partieCantrell v. GAF Corp.999 F.2d 1007,
1011 (6th Cir. 1993). The Sixth Circuit has outlinedtors for the court to consider before
consolidating cases:

Whether the specific risks of prejudicedapossible confusion [of consolidating

multiple cases] are overborne by the risk of inconsistent adjudications of common

factual and legal issues, the burden oniggriwitnesses and available judicial

resources posed by multiple lawsuits, the length of time required to conclude
multiple suits as against a single one, and the relative expense to all concerned of

the single-trial, multiple-trial alternative€antrell v. GAF Corp.999 F.2d 1007,

1011 (6th Cir. 1993) (quotinglendrix v. Raybestos-Manhattan, In@76 F.2d

1492, 1495 (11th Cir. 1985)).

Plaintiff LaPorte on behalf dferself and B.O. argues the Cosinould not consolidate the
two cases. She differentiates between the iniiabd draw and testing of the blood from the
transfer of blood spots to the Michigan Neoh&i@bank and their storage and use for medical
research. ECF No. 12 at PagelD.92-93. She expthmispart two (thestorage and medical
research of the blood spots) is being challengéthimuszewskand that part onéhe blood draw
and testing) is being challengedLiaPorte Id. at PagelD.94. Therefore because “the issues and
facts in dispute in Laporte are nmdrt of the same case or controversy or derive from a common
nucleus of operative facts in Kanuszewski. [fiteee] [d]ifferent case[s], different facts, and
different timelines.1d.

Defendants offer that “[h]ad the Court nssued the order to show cause, Defendants
would have filed a motion toonsolidate in earnest.” EQRo. 17 at PagelD.207. Defendants
explain that

[b]Joth cases raise constitutional chalies under the Fdiwr and Fourteenth

Amendment to Michigan’s NBS program..both seek declaratory and injunctive
relief against defendants named in thdffiicial capacities. The allegations and
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arguments raised in LaPertmirror those raised iKanuszewski and, as will

become clear when Defendants begin to offer proofs, the alleged distinctions

between ‘part 1’ (the initial heel stick asdreening) and ‘part 2’ (retention) of the

NBS program are not as discretethe plaintiffs allege.”

Id. at PagelD.208-209.

Here, there are minimal risks of prejoeliand possible confusion if the cases are
consolidated. The Defendants are #ame in both cases, with the exception for the inclusion of
the Michigan Department of Health and Hun®ervices, Dr. Yancey and Michigan BioBank in
Kanuszewskand the addition of Mary Seeterlin, ilmPorte Plaintiff LaPorte is a plaintiff in
Kanuszewski

Both cases include claims regarding thgbstantive due process rights and Fourth
Amendment rights of Plaintiffs regarding eitttee initial extractiorand testing or the ongoing
storage of the blood spots. The remaining claiméanuszewskare the parents’ substantive due
process rights as to the storaféhe blood spots and the childrefrourth Amendment rights as
to the ongoing storage tfe blood spots. IhaPortePlaintiffs allege the initial extraction violates
the Fourth Amendment and the medical testinthefblood spots violatabeir substantive due
process rights. Even though ttetails of the claims are diffent (initial extraction irLaPorte
versus storage iKanuszewskj the underlying program and sttg authorizing the program, MCL
333.5431(2), is the same for all claims. Also, the dstelopment of the twcases will be nearly
identical or at a minimum, will be complementand knowledge of the program as to the initial
extraction will shed light on the storage portiand vice versa. There would be an unnecessary
burden on parties, witnesses, and judicial resauftlee claims were not consolidated. Defendants

correctly frame the cases two parts of the same questi@fith sufficient commonalities in law

and fact between the two caskanuszewskandLaPortewill be consolidated.
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Accordingly,IT IS ORDERED that case humber 20-10089G©NSOL IDATED with
case number 18-10472 for all purposes, including trial.

It is furtherORDERED that all subsequent papdiled after the date of this order shall be
entered on civil case number 18-10472.

It is further ORDERED that the Clerk of Court iDIRECTED to file the following
pending motions from case 20-10089 to the docket in case 18-10472 with the exact filing dates:
ECF No. 10 — Motion to Strikéury Demand filed on 2/14/202BCF No. 38 — Motion to Dismiss
First Amended Complaint filed on 4/17/2020; and/=. 39 — Motion to Exclude Exhibits filed
on 4/18/2020. Counsel should be aware thatctireent response and reply deadlines for any
pending motions are unchanged.

It is further ORDERED that the Clerk of Court i®IRECTED to file the amended
complaint, ECF No. 32, from case 20-10089 ® dlocket in case 18-10472 with the exact filing
date of April 3, 2020.

It is furtherORDERED that all parties arBIRECTED to meet-and-confer regarding a
plan for discovery and all parties are directed @raslall discovery to datgith all other parties.
The parties are directed to EQNo. 92 filed in civil case number 18-10472 for the scheduling
order for the consolidated cases.

It is further ORDERED that case number 20-10089 igdi®y closed for administrative
purposes.

Dated:April 28,2020 s/Thomas. Ludington

THOMASL. LUDINGTON
Lhited States District Judge



