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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

ADAM KANUSZEWSKI, et al.,
Plaintiff, CaséNo. 18-cv-10472

V. HonorabldhomaslL. Ludington
MagistratdudgePatriciaT. Morris

MICHIGAN DEPARTMENT OF

HEALTH AND HUMAN SERVICES,

et al.

Defendant.
/

ORDER GRANTING IN PART DEFENDANT S’ MOTIONS FOR ATTORNEY FEES
AND DIRECTING SUPPLEMENTAL BRIEFING

On February 8, 2018, Plaintiffs AdamdAshley Kanuszewski, Shannon Laporte, and
Lynette Wiegand filed a complaint pursuant4® U.S.C. § 1983 as parent-guardians and next
friend to their minor children (collectively, “Pldiffs”). ECF No. 1. They alleged that the State
of Michigan operates an uncaitstional Newborn Screening &gram which involves sampling,
testing, and storing infant dbd without parental consent. The complaint named Defendants
Michigan Department of Health and Humanngses (MDHHS) and its director Nick Lyon,
MDHHS Bureau of Laboratories réictor Dr. Sandip Shah, stag@idemiologist and Michigan
BioTrust manager Dr. Sarah Lyon-Callo,DMHS Newborn Screening managers Harry
Hawking and Mary Kleyn, Michigan Neonatal Biafla (the “Biobank”) (also known as the
Michigan Neonatal Biorepository) and its dir@cDr. Antonio Yancey. The named individuals
were sued in their official and individual capast Plaintiff fled an amended complaint (which
they titled as a “corrected complaint”)) to aelsls a deficiency in the original complaint (no

summons requested), which was stricken. ECF No. 3.

I Mr. Hawkins has since passed away.
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Defendants filed motions to dismiss. ECFSNA5, 21. In response, Plaintiffs filed a
second amended complaint as of right, and theom®to dismiss were terminated as m&ue
ECF Nos. 26. Defendants then filed motionsdismiss the amended complaint pursuant to
Federal Rule of Civil procedure (1) and 12(b)(6). ECF No. 32, 33, 34.

On August 8, 2018, the Court entered an ogianting the motions to dismiss, dismissed
the complaint, and entered judgment in favor of Defendants. ECF Nos. 50-51. Plaintiffs
appealed that same day. ECF No. 52. In theragdanting the motions to dismiss, the Court
addressed four potential classes of claims:btbod testing in violaon of the fourteenth
amendment; 2) blood retention and use inatioh of the fourteenth amendment; 3) blood
testing in violation of the fourth amendment; and 4) blood retention and use in violation of the
fourth amendment. The Courdund that none of the claims were cognizable. On September 5,
2018, Defendants moved for attorney feesagwevailing party under 42 U.S.C. § 1988. The
State Defendants filetheir own motion, as di Defendant Biobank anéintonio Yancey. ECF
Nos. 54-55.

l.

In any action or proceeding to enforcpravision of sectiond2 USCS 8§ 1981-1983 the
court, in its discretion, may allow the prevailipgrty, other than thenited States, a reasonable
attorney’s fee as part of theosts. Prevailing defendants arditbed to attorey’s fees upon a
finding that the plaintiff's aton was frivolous, unreasonahl or without foundation, even
though not brought in subjective bad fa@hristiansburg Garment Co. v. EEQ€34 U.S. 412,

54 L. Ed. 2d 648, 98 S. Ct. 694 (1978). “[Alnad under section 1988 may only be charged
against the losing party, ntite party’s attorney.Smith v. Detroit Fed'n of Teachers Local 231

Am. Fed'n of Teachers, AFL-CI®29 F.2d 1370, 1374 n. 1 (6th Cir. 1987)



To determine whether a suit is frivolousuds consider “whether the issue is one of
first impression requiring judicial resolution, ather the controversy is sufficiently based upon
a real threat of injury to the plaintiff, whethihe trial court has made a finding that the suit was
frivolous under the Christianskurguidelines, and whether thhecord would support such a
finding.” Garner v. Cuyahoga Cty. Juvenile Cqubb4 F.3d 624, 636 (6th Cir. 2009) (citing
Tarter v. Raybuck742 F.2d 977, 986 (6th Cir. 1984)). Aach may be unreasonable where no
reasonable person could think that he would succeed on the SkdérDabbs v. Boljr21 F.3d
427 (6th Cir. 1994). A claim is withoub@indation where it is meritless or groundld@daghes
449 U.S. at 14. That plaintiff lost his case does not mean the action was frivolous, unreasonable,
or without foundationChristiansburg Garment Co. v. Equal Employment Opportunity Comm’n
434 U.S. 412, 421. Moreover, an award of feea fwevailing plaintiff is much more common
than an award of fede a prevailing defendand. at 417-418.

.

In the order granting the motion to dismigs Court considered four potential classes of
claims: 1) blood testing in vidi@n of the fourteenth amendment; 2) blood retention and use in
violation of the fourteenth amendment; 3) bldedting in violation ofthe fourth amendment;
and 4) blood retention and use iohation of the fourth amendment.

A.

The Court dismissed Plaintiffs’ claim thatetiblood testing (i.e. thextraction itself, as
distinct from the retention and use) violatdteir fundamental rige under the fourteenth
amendment. Plaintiffs relied primarily oGruzan for the notion that they had a fourteenth
amendment right to refusgtnwanted medical procedurégsruzan by Cruzan v. Dir., Missouri

Dep’t of Health 497 U.S. 261, 278 (1990). Defendants take issue with Plaintiffs’ reliance on



Cruzan In rejectingCruzan this Court noted the importe@ of distinguising between the
constitutional libertyinterests at issue:

First, the parties refer to the right afchild to have its parent make medical
decisions on its behalf. Second, the partedsr to the right of a competent person
to refuse unwanted medical proceduresrd;ithe parties refeio a parent’s right
to make decisions concerning the ¢anestody, and control of their children.

Order at 5. The Court concluded that there wakegal authority to suppbthe existence of “a
child’s right to have its paremhake medical decisions on itshadf.” The Court also concluded
that Cruzandid not address a parent'giint to make decisions remglng their children. Rather,
Cruzan addressed the right of coetent individuals to refusenedical care. The Court
distinguishedCruzan noting that infants are hoompetent individuals.

The Court also found that thight of parents to contraheir childrendid not grant
parents the right to refuse medicatigcessary treatment for their children:

The Supreme Court has algzognized “the fundamental right of parents to make
decisions concerning the care, castoand control of their childrenTroxel v.
Granville, 530 U.S. 57, 66 (2000). is equally true thata state is not without
constitutional control over parental digtion in dealing with children when their
physical or mental health is jeopardize®arham v. J.R.442 U.S. 584, 603
(1979) (holding that, notwithstanding areat’'s desire to have their child
committed for mental health treatment, the child is entitled to an evaluation by a
neutral fact finder withfinal decision-making authity regarding whether the
child ought to be committ@¢dindeed, Supreme Court precedent recognizes “two
competing values of equal worth: the rigiftparents to parent and the right of
children to safety.'Spiering v. Heinemam48 F. Supp. 2d 1129, 1140 (D. Neb.
2006)

Applying rational basis review, ¢hCourt concluded as follows:

[the State of Michigan has a legitimate interest in early detection of
diseases in infants and that the bloodirtgsis connected to that objective. Given
the State’s interest in safeguarding mifdhealth, and the minimally invasive
nature of the procedure (a heel stick drawing 5-6 drops of blood), the blood test
does not violate the parentijht to make decisionsoncerning the care, custody,
and control otheir children



It is no easy task to draw a line beyond wtiled parent’s interest iparenting must yield
to the state’s interest in protecting lives. Basadhis Court’s reading of the pertinent case law,
the Court disagreed with the Plaintiffs as toewehthat line should be drawn. Moreover, the law
of substantive due process is amorphous, andhtiee rights discussed above are interrelated,
albeit legally distinct. Rlintiffs’ failure to appreciate the siléty of the distinction articulated
above is far from vexatious conduct. Plaintiffs’ position was hardly an unreasonable one and was
well within the bounds of reasonable advocacy.

B.

The Court also dismissed Plaintiffs claimaththe blood testing wlated their fourth
amendment rights to be free from unreasamallarch and seizure. Defendants relied\tson
to support the proposition that a blood test foc#jrimedical purposes is not a search under the
fourth amendmentUnited States v. Attsprd00 F.2d 1427, 1433 (9th rCil1990)). Plaintiffs
relied heavily orDubbsto support the opposite conclusion.Dabbs the 10th Circuit held that
medical evaluations of school children by nuraghout parental consértonstituted searches
under the fourth amendmemubbs v. Head Start, Inc336 F.3d 1194, 1205 (10th Cir. 2003).
The Dubbs court rejected the notion that “non-crimal” and “non-investigatory” searches fell
outside the scope of falr amendment protectionsd. The Dubbs court noted that fourth
amendment protections extend to administrative searches asdwediting Attson 900 F.2d at
1433). TheDubbscourt distinguished\ttson in which “the medical procedure was consensual;
the real issue was the legality of providing the results to polizelsbs v. Head Start, 1nc336
F.3d 1194, 1205 (10th Cir. 2003).

After reviewing the most pgnent authority, this Cotirconcluded that the blood

extraction was indeed a search. Ultimately, howethes Court concluded that the search was a



reasonable one, noting that 1) tweercise of government authorityas entirely distinct from

that of law enforcement; 2) there was malividualized suspiciorof wrongdoing (the blood
extraction was performed on all infants); andt®) extraction was perfiored in furtherance of

the public health and safety, by facilitating early diagnoses, treatment, and prevention of infant
maladies. The Court underscored the minimally sine nature of the procedure (a heel prick
drawing 5-6 drops of blood). This minimally irsige procedure was istark contrast to the
procedure irDubbs

In sum, the Court disagreed with Defendaassto the first component of the fourth
amendment inquiry (namely whether the eximactwas a search). With respect to the
reasonableness of that search, the Courtgatha an extensive analysis distinguishibgbbs
and limiting it to its facts. Plaintiffs’ claim was ultimately rejected, but it was well within the
bounds of reasonable advocacy.

C.

The Court dismissed Plaintiffs’ claims thhe retention and use of the blood samples (as
distinct from the extraction) violated their foeenth amendment substantive due process rights
and their fourth amendment rights to be free fromeasonable search and seizure. These claims
were dismissed because Plaintiffs did not pléexds demonstrating that their blood samples
were used contrary to thaxpress wishes. Order at 12.

Defendants argue that this is the most gtariefect in Plaintiffs’ complaint. Indeed,
Plaintiffs allegations and arguments here refle@ddck of pre-suit investigation and a lack of
candor. Plaintiffs contended that thapight have been presented with a card giving the Parents
an option of whether they want their Infantdieady illegally seized and tested blood to be

donated to medical research.” Compl. { 46 (emglediled, and in original). Whether they were



presented a consent card is not an issue abbitth reasonable minds could disagree. That
information could have been confirmed before filgugt. Plaintiffs failure to do so reflects a lack
of candor and a lack of good faith.

Plaintiffs also alleged thatif“they did sign such a doment they had insufficient
understanding of nteers they askettirced to sign and thus were ngiven proper informed
consent.”ld. § 48. (emphasis added). &g, the use of hypotheticallguage (“if they did sigh)
indicates both a failuréo confirm facts pre-suit and/or aclkaof candor with respect to facts
already known. Plaintiffs nevepntended that the signatures whmaeries. Thus, the signatures
on the forms produced by the Defendants strongfjgssts that Plaintiffs did indeed sign such
forms?

Plaintiffs appeared to argue, he alternative, that if thegtid sign such forms they did
not give proper informed consent. Plaintiffs deano attempt to develop the theory that the
consent forms were constitutionally deficient attthe consent forms were ineffective means to
request informed consent.

Plaintiffs’ use of hyperbolic language such &w¢edto sign” also demonstrates a lack of
candor and a lack of good faith. If the hospitaffdtad in fact compelled the parents to sign the
consent forms against their wilsurely that allegation woulthave been explained in the
complaint. A complaint is a vehicle by which a Plaintiff can set fiathsexplaining how he/she
was wronged. When faced with a motion to disnt¥aintiffs’ allegations are granted the benefit
of a presumption of truth. A comptes is not a novel ovehicle for artistic expression. The use of
hyperbole is not consistent withle 8(a)(2)’'s requirement that plaintiff set forth a “short and

plain statement of the claim showititat the pleader is entitled tdied,” nor is it consistent with

2 Plaintiffs noted that only 7 of the 9 forms had been produced, and 2 of those 7 containedtemisisnt.
Nevertheless, Plaintiffs unreasonably refused to candidly acknowledge the other 5 forms.

-7-



Rule 11(b)’s requirement thaadtual allegations basserted in good faithnd with evidentiary
support.

Finally, Plaintiffs fell back on the notion that the consent forms attached to Defendants’
motion to dismiss could not be considered atriotion to dismiss stage. This was not a good
faith argument. It is well established that a ritistcourt can consider exhibits attached to a
defendant’s motion to dismisgithout converting the motion into one for summary judgment
where two conditions are met: 1) the documents are referred to in the complaint, and 2) are
central to the claims contained thergBavitt v. Born 835 F.3d 623, 640 (6th Cir. 2016). It is
beyond debate that the consent forms meet both criteria.

Irrespective of the consent forms, Plaintitfieims based on retention and use of the
blood samples failed for another reason, namely ¢tdctanding. Plaintiffs did not make a good
faith effort at articulating how they were subjecatoeal threat of injuryThis weighs in favor of
granting feesSee Garner v. Cuyahoga Cty. Juvenile CobB4 F.3d 624, 636 (6th Cir. 2009)
(noting that frivolousness depenidspart on “whetkr the controversy is sufficiently based upon
a real threat of injury to the plaintiff.”). leeéd, as the Court explained in its previous order,
Plaintiffs purported injury appead to be dependent on an egliirhypothetical site of facts:

Based on the alleged misuse of bloothgkes of other individuals who are not

parties to this cas®laintiffs “are concerned and fear about the misuse of [their

private medical and genetic informatiomidafear the possibility of discrimination

against their Infants and perhaps evelatives through the use of such blood

samples and research activity thereon.” Am. Compl. 1. 79 Plaintiffs further allege

that their fear is “well-founded and actwa the sharing of blood spots containing

deeply private medical information has receméigulted in theraest of an alleged

killer but has already resulted in theongful arrest of persons who were not

guilty of any crime.”ld. It is entirely unclear what Plaintiffs are referring to when

they discuss their fear of the “possibiligy discrimination,” or how that fear is

connected to the alleged suse of blood samples. énroundabout way, Plaintiffs

appear to be trying to establish that lanforcement use of blood samples in other

cases poses a realistic threat tha tovernment will use Plaintiffs genetic
information to take some action agairtiem. But this contention is entirely

-8-



hypothetical. It is clear that the “possibjliof discrimination” is an insufficient

injury to support dicle Il standing.See Lujan v. Defs. of Wildljf&04 U.S. at

560 (noting that injury in fact must Bactual or imminentnot conjectural or

hypothetical”)
Order at 21-22.

In sum, Plaintiffs refused to candidly ackriedge the existence of the consent forms,
and the impact of those forms on their claifos wrongful retention ad use of their blood
samples. Moreover, Plaintiffs were not subjecateeal threat of injurypased on that allegedly
wrongful conduct. Plaintiffsdared non-specific “misuse” andisdrimination,” and contended
that the arrest of the golden state killer was somehow an example of such misuse and
discrimination. Accordingly, the claims under the fourth and fourteenth amendment for wrongful
retention and use of the blood sdegp(as distinct from the il extraction) were frivolous.
Defendants will be granted partial fees incurred in defending these claims.

" .

Two other matters should be addressed. HREtintiffs contend that the fee motion is
untimely under Federal Rule of Civil Proced&dd)(2)(B)(i), which prowiles that a fee motion
be filed no later than 14 daydeafthe entry of judgment. LocRlule 54.12, of course, allows 28
days. The fee motions here were filed within 28sdaf the entry of judment, and are therefore
timely. Plaintiffs offer an extensive discussiogaeding the conflict between the local rule and
the federal rule, and how that conflict ought torésolved. Plaintiffs explanation is unavailing.
District courts are free to adopt local rulesabfishing timeliness staiards for the filing of
claims of attorney’s fees, as the Eastern ridistof Michigan has done in Local Rule 54.
Epperson v. Colbert2017 WL 624198, at *5 {B6Cir. Feb. 15, 2017)Stallworth v. Greater

Cleveland Reg’l Transit Authl05 F.3d 252, 257 (6th Cir. 199Y¥hite v. New Hampshire Dept.

of Emp't Sec.455 U.S. 445, 454 (1982)).



Second, Plaintiffs argue that the fees soaghtnot reasonable atttht Defendants have
not produced sufficient bihg records to substantiate thegef request. Plaiffits are free to
renew these arguments in response to Defdaadanpplemental brief, which should reflect
significant changes tileir fee request.

V.

Accordingly,it is ORDERED that Defendants’ motions fattorney fees, ECF Nos. 54-
55, areGRANTED in part.

It is further ORDERED that Defendants ar®IRECTED to submit supplemental
briefing setting forth the amount of those fees, as set forth above. Defendants supplemental briefs

are due orrebruary 8, 2019 Plaintiffs supplemental response is dud-ebruary 15, 2019.

s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge

Dated: January 24, 2019
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