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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
TENLEY MCLAUGHLIN GOOD,
Plaintiff, CaseNo. 18-11260

V. Honorabl&homasl. Ludington
BIOLIFE PLASMA SERVICES, L.P;
and SHIRE PHARMACEUTICALS aka
SHIRE US, INC.,

Defendants.
/

OPINION AND ORDER DENYING IN PA RT DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT AND DIRECT ING SUPPLEMENTAL BRIEFING

Plaintiff, Tenley McLaughlin Good filed aomplaint in Isabella County Circuit Court
alleging claims for malpracticend ordinary negligence by Defemds, Biolife Plasma Services
and Shire Pharmaceuticals. ECF No. 1 at Eade 11-12. Plaintiff passed out and was injured
when an employee of Defendants took a capillanypda from Plaintiff's fnger in anticipation of
Plaintiff making a blood plasndonation. Defendants removed theectsfederal court based on
diversity jurisdiction. ECF No. 1 at PagelD.2. elparties submitted a joint stipulation dismissing
Plaintiffs medical malpraice claim on August 20, 2019. ECF No. 35. Plaintiff's general
negligence claim identified two different theor@<Defendants’ breach of duty. She alleged that
Defendants failed to “take an adede history to disclose Plaiifi's history of fainting during
blood draws” and, in addition, that Defendants failed to “position her in a safe chair or cot/gurney,
with protective restraining cgmenents.” ECF No. 1 at PagelD.12. lporposes of clarity the first
theory will be referred to herafter as the “negligent historytieory and the latter the “negligent

positioning” theory.
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On August 14, 2019, Defendants filed a motion for summary judgment primarily focused
on the negligent positioning theory. Defendants endthat Plaintiff's ngligent positioning claim
is governed by the Michiganvaof premises liability andhe associated open and obvious
doctrine. Defendants contend that the negligestohy theory is bared by the doctrine of assumed
risk. ECF No. 32. On August 23, 2019, Plaintiff fila cross-motion for partial summary judgment
primarily arguing that Defendants had admitted each of the elements of the negligent history claim.
ECF No. 37. All of the partieled responses to the cross-mas for summary judgment. ECF
Nos. 46, 49. Replies followed. ECF Nos. 52, 53.

Defendants motion for summamydgment of Plaintiff's negligent positioning claim will
be denied for reasons explained in this opinion. In summary, Miclsdaw of premises liability
and the associated doctrine of open and obviongeata do not apply t@laintiff's negligent
positioning theory. In addition, Michigan’s law agsumed risk does not apply and does not bar
Plaintiff's negligent history claim. Supplementaiefing will be directechowever to clarify a
number of additional questions.

First, as earlier noted, Plaintiff's complaidéentified two differentheories of Defendants
liability. Plaintiff's dispositive motion, however, focused nearly exclusively on her negligent
history theory and appears to be abandoning tgkgeat positioning theorgf liability. Plaintiff
will be directed to either affirm that she interidsprosecute the negligent positioning theory or
clarify her intent to pursue theegligent history theory alone.

Second, because the parties’ papers addressdhbeaaries in different contexts, they lack
focused attention to the elements of the neglog claim(s). That is, duty (does the law require
Defendants to conform to a particular standardao€), breach of duty (what is the evidence that

Defendants did not conform to the standardcafe), and proximate gse (is the connection



between the negligent conduct sufficiently feesble to warrant the position of liability).
Accordingly, both parties will be directed topgllement their briefs by no more than 15 pages
once Plaintiff has affirmed or withdrawn her tiggnt positioning theory of liability. Each will be
entitled to a response not to exceed five pages.

Finally, to be addressed in the supplemebtéfs is Michigan's law of comparative
negligence and the applicatiohMichigan’s tortreform to their dispositive motionSee MCL §
600.2959Blackwell v. Franchi, 914 N.W.2d 900 (Mich. 2018).

l.

Tenley McLaughlin Good grew upith a tendency to get ligtheaded and/or faint when
she saw blood. When Tenley was seven or egli#, cut her hand on glass and had a negative
reaction to seeing thHa@ood. ECF No. 32-5 at PagelD.2162. Tenley once fainted when her father
cut the family’s dog’s nails too short and sad the dog to bleed. ECF No. 32-4 at PagelD.2159.
Tenley became very pale and unstaleTenley also became dizzy after she had her ears pierced.
ECF No. 32-5 at PagelD.2163. When Tnlvas in junior high, Tenléysister sliced her hand in
the kitchen and Tenley passed out from oldsgrthe blood. ECF No. 53-2 at PagelD.6543.

Despite her struggles withe sight of blood, Tenley “haalways donated blood [because]

it was a big deal to her.” ECF No. 32-5 agPi.2164. In high school, Tenley and her friend

! Michigan’s comparative mgigence statute providedn‘an action based on tast another legal theory
seeking damages for personal injury . . . the court sddiilice the damages by the percentage of comparative
fault of the person upon whose injury..the damages are based . . . . If gebson’s percentage of fault is
greater than the aggregate fault of the other persparsons . . . the courtalhreduce economic damages
by the percentage of comparative fault of the pergom uvhose injury . . . the damages are based . . . and
noneconomic damages shall not be awarded.’LN§G500.2959 (2019). The Michigan Supreme Court
explainedthat “[tlhe Legislature, by requiring that a pitff's recovery be reduced by the percentage of
her own negligence, mandated that a plaintiff's negtigezould not be used as a basis to dismiss a suit
altogether.”Blackwell v. Franchi, 914 N.W.2d 900, 903 (Mich. 2018). In a footnote, the Court further
explained that “Michigan is (mostly) a pure comparatiggligence jurisdiction. That is, even if a plaintiff

is 99% at fault, she can still recover 1% damaghs.one exception to this for non-economic damages
... which are barred whenever the plaintiff is more at fault than anyoneldis#.f.2.
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“were racing for their gallon tag because . . . it saves livdslh 2011 when Tenley was about
16, she tried to donate blood at a MI Blood damatenter for the first time. ECF No. 32-5 at
PagelD.2162; ECF No. 32-3 at PagelD.2152. She fainted after her finger was pricked for a
capillary sample so she could not donate bl&s@F No. 32-5 at Pa¢je.2162; ECF No. 32-3 at
PagelD.2152. On June 7, 2012, she tried to donatellagain. Tenley had no observable reaction
when the capillary sample was taken, but phssg when the bag begdilling with blood. ECF
No. 32-3 at PagelD.2152. On another occasion, atuptd Tenley’s mother, she attempted to
donate blood at an ice rink in Gladwin antéldbecame dizzy. ECFA\32-5 at PagelD.2163. As
a result of her difficulty donating blood, MI Blood edtin her chart that she had to be supine
when donating. ECF No. 32-5 at PagelD.2162.

A.

Biolife Plasma has a procedure for addmeg new plasma donorKatie Pietrzak, the
Center Director, and Amy Parks, an RN, tedtifidvout the proceduresinded for plasma donors.
The process begins with a customer’s chechkvith the receptionist and medical historian,
followed by a check for an adequate donation i phlebotomist, a capillary sample taken by
a medical historian, and finally a health questairand physical examith a nurse. ECF No.
32-2 at PagelD.2144; ECF No. 49-9 at PagelD.59@2hEstep of the poess helps determine
whether the donor meets the eria to donate plasma. ECFON32-2 at PagelD.2142. A repeat
donor has a shorter process fhaiceeds in a different ordéd. at PagelD.2144-2145.

The receptionist obtains the donor’s identificafieocial security card, and address. ECF
No. 53-3 at PagelD.6550. Next, the receptionisa anedical historian completes a new donor
chart, determines if the potential donor is om timacceptable address list or a NDDR list (a list if

a potential donor was declined at another itggiltakes the donor’s picture, and has the donor



read the consent to take blood out loud. The domoest then “sign” th consent by digitally
scanning their fingerprint. BEENo. 53-3; ECF No. 49-9 at §alD.5962. The consent statement
provides:

| voluntarily consent to the withdrawaf my blood for the purpose of laboratory

testing. It is understood that the blood i®#&used solely for the purpose of testing

for donor eligibility. | understand that this consent will remain in effect as long as

| am a plasmapheresis donor and that Ifiea to withdraw from the program at

any time. ECF No. 53-4 at PagelD.6553.

The phlebotomist then completes a vein chetckhe potential donoand inquires if the
donor has donated blood or plasma before asal iff the donor suffered an adverse reaction. ECF
No. 32-2 at PagelD.2413; ECF No. 32-6 at Pag&lb8. The phlebotomist initials and dates the
Donor Identification Form (“DIF”) after completing the vein check. ECF No. 53-5 at
PagelD.6556-6557. The DIF does not have a speapiistion about whether the donor has had a
reaction to past donationisCF No. 32-2 at PagelD.2143.

If the donor communicates the phlebotomist or anyonesel during the donor screening
process that they have had adeaesactions to donating blood or plasma in the past, the screening
process stops and the donosét to the nurse. ECF No.-B2at PagelD.2168. If the donor does
not disclose an adverse donation history, thelioa historian obtains a capillary sample by
pricking the donor’s finger with lancet to measure the it levels in the donor’s bloddECF
No. 46-11 at PagelD.5212; ECF No. 46-8 at Pags#)P5. They “take a cleaning swab, a wipe and
clean the finger and then [they] poke the blood #uen [they] squeeze” the finger and collect the
blood. ECF No. 32-8 at PagelD.2174. The medigsiorian talks with donors throughout the

process. ECF No. 32-8 at PaggllD75. Medical historians are tnad to inform donors that a

capillary sample will be taken, but not to infothee customer of the timing of the finger prick

2The parties do not clearly explain the purpose of thélagpsample. It is unclear if the sample is used
for more than checking protein levels.
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procedure. ECF No. 49-8 #&agelD.5958. If the donor has adverse reaction during the
procedure, medical historians are trainetiatd the donors hands and call for a nurse. ECF No.
49-9 at PagelD.5963. A nurse who works at Biolifdified that it is rare, but that she has seen
donors get lightheaded or dizzy at Biolife during tapillary sample procedure. ECF No. 49-9 at
PagelD.5963. After the capillary salapthe donor meets with the gerfor a physical evaluation
and is asked to complete a health history tjoesaire, which includes getons about the donor’s
donation history. ECF No. 49-9 at PagelD.5963.
B.

In September or October 2015 arfePlaintiff’'s classmateat CMU approached her about
donating plasma at Biolife Plasma in Modrieasant, Michigan. ECF No. 32-3 at PagelD.2154.
Plaintiff did not do any research about Biolife or the plasma donation process. ECF No. 32-3 at
PagelD.2154. She was aware tgaing plasma takes longer thaiving blood and that there
would be a needle in her arlBCF No. 32-3 at PagelD.2154. The nigkfore Plaintiff arrived at
Biolife, she stopped by her parents’ home and told her mother that she was going to donate plasma.
ECF No. 32-5 at PagelD.2164. Plaintiff’'s mother tioéa “Well, make sure they know that you're
not great with that” and Plaifitiresponded “They’ll take care ohe just like Michigan Blood.
They’ll take care of me. Mom, you worrgd much, they know what they’re doingd. Plaintiff's
mother works in the healthcare field and theyK[ed] about like some of the products they make”
with donated plasma and how *“it helps hemophiliac kidd.” They also talked about how
important plasma donation is to emergency medibirtedid not discuss the “nitty-gritty specifics
of the mechanical nature” of donatidd. Plaintiff’'s mother also stified that she knew Plaintiff

would be paid for donating plasma, as would her classitate.



On October 8, 2015, Plaintiff arrived at Biolftasma for the first time to donate plasma.
ECF No. 32-3 at PagelD.2154. Plaintiff approactiedreception desk when she arrived and was
asked to fill out a form, provide id#fication, and scan her fingerprinitd. at PagelD.2155.
Usually the receptionist checks in the donor aredrtedical historian verifies the donor’s ID,
proof of address, and consent to take their blood. ECF No. 49-9 at PagelD.5962. It is unclear from
the deposition testimony if the duties were dididetween a receptionist and a medical historian
in Plaintiff's case, but it is elar that she successfully proceeded through the registration process.

Plaintiff testified that the phlebotomist wiperformed the capillary sample procedure
called her back, told her to have a seat, asietder hand, and then pricked her finger. ECF No.
32-3 at PagelD.2155-2156. She has no memory ofdglmecheck procedure being performed or
the question about prior problems with bloddnation procedures but acknowledges that her
“memory at that moment is ngteat” and “it may have” hagped. ECF No. 32-3 at PagelD.2156.
Plaintiff's DIF is initialed by Julida GriffirReeves. ECF No. 53-4 at PagelD.6553. Ms. Reeves
testified that she performed the vein check arfiff because she recognizes her writing where
she initialed and dated Plaintiff's DIF indicagishe performed the vein check. ECF No. 32-9 at
PagelD.2179. Ms. Reeves’ ro# is to ask donors about thdonation history when she performs
vein checks. ECF No. 37-5 at PagelD.2691. HoweMs. Reeves has no independent memory of
her discussion with PlaintifECF No. 37-5 at PagelD.2699.

Sylvia Roberts was the medical historiahonobtained Plaintiff's capillary sample. She
testified there were about three seconds betteecapillary sample procedure and the time when
Plaintiffs head went down. ECF No. 32-8 RagelD.2175. She explained she tried to catch
Plaintiff from across the counter—she plantedfeet, called out “help, hg)” and tried to avoid

Plaintiff's head from hitting the flootd. However, Plaintiff's weighshifted, the chair turned, and



Plaintiff fell to the floor.ld. Sylvia Roberts was injured in hattempt to prevent Plaintiff from
hitting her head on the floor and is currgntin disability as a result. ECF No. 46-10 at
PagelD.5099-5100, 5128-5129.

C.

Plaintiff remained in the hospital for week after the incident. ECF No. 46-7 at
PagelD.4945. In the hospital she was primarily resting and being monitdrat PagelD.4946.
Plaintiff had post-concussive syndrome and becdemgdrated as a result of vomiting. ECF. No.
46-7 at PagelD.4919-4920. She continued vomitingeahtispital and for about a week after she
got home. ECF No. 46-7 at PagelD.4947. She did nat hay seizures in the hospital or at home
afterward.ld. at PagelD.4946. After she was released ftloenhospital, Tenley testified she “was
incredibly dizzy . . . wasn’t walking greaand . . . had to be whed.” ECF No. 46-7 at
PagelD.4946. Dramatic changes in tempemtwould cause vertigo and dizzinetd. She
suffered from headaches for months afteritmdent. ECF No. 46-7 at PagelD.4949. She was out
of work and school for a month. ECF No. 4&t/PagelD.4951-4952. During the month after her
accident she also struggled with dexterityhar hands. ECF No. 46at PagelD.4956. Plaintiff
also suffered from “overwhelming anxiety” wigeshe struggled to be alone. ECF No. 46-7 at
PagelD.4957. She saw a therapist to help lidrlver anxiety. ECF No. 46-7 at PagelD.4959. She
has some hearing loss in her left ear.FESo. 46-7 at PagelD.496Plaintiff also saw a
chiropractic doctor, a meologist, neurosurgeomand an audiologist aftehe incident. ECF No.
46-7 at PagelD.4917-4918, 4922, 4970-4972. She was difegcidoctor to take baby aspirin to

help avoid blood clots. ECF No. 46-7 at PagelD.4925-4926.



As of the date of her deposition, Plaingfffemaining health diifulties include hearing
loss in her left ear, anxiety amgpression that is under contbyl medication, and a personality
change from an extrovert to a moreeeved person. ECFAd\N46-7 at PagelD.4975.

I.

A motion for summary judgmemshould be granted if the “mortashows that there is no
genuine dispute as to amaterial fact and the movant is dletil to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). The moving party has theahliurden of identifyig where to look in the
record for evidence “whici believes demonstrate the absenca génuine issue ohaterial fact.”
Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). The burden then shifts to the opposing party
who must set out specific facts showing “a genuine issue for tAiatlérson v. Liberty Lobby,

Inc., 477 U.S. 242, 250 (1986) (citation omitted). Thau@ must view the egdence and draw all
reasonable inferences in favortbé non-movant and determine “wher the evidence presents a
sufficient disagreement to require submission to aguryhether it is so one-sided that one party
must prevail as a matter of lawd. at 251-52.

A.

“In this Circuit it is well established that a federal court sitting in diversity applies the
standard for a directed verdict used by the tsoof the state whose substantive law governs the
action.” Am. & Foreign Ins. Co. v. Gen. Elec. Co., 45 F.3d 135, 139 (6th Cir. 1995) (quotihgtti
v. Duramed Pharm,, Inc., 938 F.2d 641, 645 (6th Cir. 1991)). Instbase, Plaintiff filed her claim
in Isabella County Circuit Couand Defendants, Biolife Plasma and Shire US, Inc., removed it
based on diversity. ECF No. 1. Théare, Michigan law applies to the negligence claim. There are

four elements to a Michigan negligence claim3) ‘g duty owed by the defendant to the plaintiff;



(2) a breach of that duty; X®ausation; and (4) damage€ase v. Consumers Power Co., 615
N.W.2d 17, 20 (Mich. 2000).
B.

Defendants make three arguments in thettiondor summary judgment. First, Defendants
contend that the law applicable to premises lighilpplies here and that the danger of the chair
was open and obvious. Accordingly, they argue Bad@ts had no duty to inform Plaintiff of the
potential danger of the designtbie chair which sheuggests should not have been selected for
the procedure. ECF No. 32 at PagelD.2115-2116r®k¢hey contend that Plaintiff assumed the
risk of injury because she knew of her increlssk for a negative reaction when seeing blood
and did not volunteer the informationgegdless of whether she was askddat 2116. And third,
Defendants reasonably contend tR&intiff cannot satisfy her bden of causation because “she
lacks evidence of cause in fact” because she camgoe that a different alir would have led to
a different outcomdd. Defendant’s motion for summary judgntevill be denied in part because
the law applicable to premises liability does apply to Plaintiff's claim nor does the historical
doctrine of assumption of the risk.

i

Defendants premise their motion for summgggment on the argument that the law of
premises liability governs Plaintiff’'s negligembsitioning claim. Defendastare correct that the
Court has the ability to “look[] h@nd mere procedural labels taeenine the exact nature of the
claim.” Buhalisv. Trinity Continuing Care Services, 822 N.W.2d 254, 258 (Mich. Ct. App. 2012)
(quotingAdams v. Adams, 742 N.W.2d 399, 403 (Mich. Ct. App. 2007)).

However, this is not a case where Plaintfforrectly brought a general negligence claim

rather than a premises liability claiPremises liability focuses onghand owner’sluty to those
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who encounter potentially dangerous conditiondand. The Michigangreme Court has held
that “[o]wners and occupiers of land are in a speelationship with their intees . . . . [and] [tlhe
possessor of land has a duty to exercise reasooat@do protect invitees from an unreasonable
risk of harm caused by a damges condition of the landWilliams v. Cunningham Drug Stores,
Inc., 418 N.W.2d 381, 383 (Mich. 1988). A “merchantyntze held liable foinjuries resulting
from negligent maintenance of the premiséd.” The starting point for any discussion of the rules
governingpremisediability law is establishing what duty agmises possessor owes to those who
come onto his lantl.Hoffner v. Lanctoe, 821 N.W.2d 88, 94 (Mich. 2012). However, Plaintiff
does not allege dangerous coradis of the land, but rather digggnt selection and positioning of
Plaintiff in the chair. The theory of premises liability does not apply.

i.

Second, Defendants argue thaiRtiff assumed the risk ddefendants negligent history
claim when she failed to disclose her adveimeation history. ECF No. 32 at PagelD.2130-2131.
However, the Michigan Supreme Court eliminatieel assumption of the risk doctrine in favor of
the contributory negligence standard, except fopleyment relationshipand contracts where a
party assumes a particular riskelgner v. Anderson, 133 N.W.2d 136, 153 (Mich. 1965). The
doctrine is also applicable to cases involvingumtry recreational activitiesuch as ice skating
or skiing.See Ritchie-Gamester v. Berkley, 597 N.W.2d 517 (Mich. 1999Rusnak v. Walker, 729
N.W.2d 542 (Mich. Ct. App. 2006).

Defendants reliance dfunley v. DuPont Automotive is without merit because the case at
hand posits an issue of secondasguanption of the risk, not primaryunley v. DuPont
Automotive, 341 F.3d 491 (6th Cir. 2003). Primary asstiompof the risk “involves a situation in

which the defendant does not owe a duty of caheagplaintiff because the plaintiff agreed in
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advance to relieve the defendant of a dutgasg” while secondary assumption of risk “involves
a situation in which the plaiiff voluntarily encounters a knowrisk without first manifesting
assent to relieve the defendant of liabilitiAtinley, 341 F.3d at 501. While primary assumption
of risk has limited applicability in employmeoases, secondary assumption of the risk has been
eliminated in MichiganHunley, 341 F.3d at 501. Unlike iRlunley where the plaintiff was an
independent contractor who wasjtired while he was performing owé the very tasks that he
was hired to perform: providing a head count ®fire brigade captainPlaintiff was a potential
donor who was being screened for her ability to donate pladomdey, 341 F.3d at 502—-03.
Defendant’s motion for summary judgment basecissumption of the risk will be denied.

.

Accordingly, it iSORDERED that Defendants Biolife and Shire Pharmaceuticals motion
for summary judgment, ECF No. 320&NIED IN PART.

It is furtherORDERED that Plaintiff isSDIRECTED to submit a brief no longer than two
pages on or beforBecember 30, 201%xplaining if she intends to prosecute the negligent
positioning theory.

It is furtherORDERED that Plaintiff and Defendants abédRECTED to submit up to 15
pages of supplemental briefing a¢ldressing the elements ofjaneral negligence claim to the
theories advanced by Plaintiff and 2) the appiicaof Michigan comparative negligence law to
the case. Supplemental briefing is due on or befareiary 14, 2020 The parties may submit a

five-page response to the opposing partyrief that is due on or befadanuary 22, 2020

Dated: December 20, 2019 s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedStateDistrict Judge
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