B&P Littleford, LLC v. Prescott Machinery, LLC et al Doc. 101

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

B&P LITTLEFORD, LLC,

Raintiff,
% CaséNo. 18-11425
Honorable Thomas L. Ludington
PRESCOTT MACHINERY, LLC,
and RAY MILLER,

Defendants.
/

ORDER DENYING MOTION TO ALTER OR AMEND JUDGMENT AND GRANTING
IN PART MOTION FOR ATTORNEY’S FEES

On May 7, 2018, Plaintiff B&R.ittleford, LLC (“B&P”) filed a nine-count complaint
against Defendants Prescott Machinery, LLC €4eott”) and Ray Mille On April 24, 2019, a
stipulation was entered thatsdiissed Counts 2 and 4 through 9R#intiff's Complaint. The
stipulation further granted Plaifi leave to file an Amended Complaint to include only Count 1
(Violation of the Federal Defen@irade Secrets Act) and CouBt(Violation of the Michigan
Uniform Trade Secrets Act) of the filml Complaint. ECF No. 44 at PagelD.981.

Defendants filed a motion for sumary judgment, arguing th&laintiff's claims were
barred by the statute of limitations. ECF No. TBe motion was granted and the case dismissed.
ECF No. 87.

Plaintiff subsequently filed a Motion to Alter Amend Judgment. ECF No. 93. That same
day, Defendants filed a Motion for Attorneyfeees. ECF No. 94. For the following reasons,
Plaintiffs Motion to Alter or Amend Judgmemill be denied and Defendants’ Motion for

Attorney’s Fees will be granted.

Dockets.Justia.com


https://dockets.justia.com/docket/michigan/miedce/1:2018cv11425/329454/
https://docs.justia.com/cases/federal/district-courts/michigan/miedce/1:2018cv11425/329454/101/
https://dockets.justia.com/

According to its Complaint, Plaintiff desigasd manufactures “a wide variety of highly
engineered mixers, dryers, extruders, commgeus, kneaders, reaction vessels, Podbielniak
Centrifuges, and centrifugal separation equipn@nmanufacturing applations.” ECF No. 1 at
PagelD.3. From 1911 to 1987, PlaihB&P was incorporated as Rar Perkins, Inc. ECF No. 45
at PagelD.984. In 1987, Baker Perkins merged AN Chemical Machinery and became known
as “APV”". Id. Defendant Miller was APV’s General Manager until 1995 when APV sold its
chemical division to an entity newly formég Miller and others, B& Process Equipment and
Services, LLC (“B&P").1d.

Miller was employed at B&P in various gacities, including as a board member and
B&P’s President and Chief Executive Officer. ECF Nat PagelD.4. Miller's employment gave
him access to B&P’s confidential and trade secret informaiibmat PagelD.5. In 2008, Miller's
employment at B&P endedd. According to Plaintiff, Miller was terminated “after some
guestionable activities.” ECF N@8-2 at PagelD.2785. More speacdily, because he “breached
his fiduciary, contractual and other duties to B&P, caused B&P to write checks to a company in
which Miller had an interest..., misappropriategportunities of B&P, ad engaged in other
wrongful actions and inactionsld. at PagelD.2794-2795. As partlng termination, he entered
into a confidential settlement and release agreement with Plaintiff in which he represented

Since July 31, 2008, [Miller] has not haldadoes not have physical possession of

or access to any customer lists, software, records, manuals, equipment, drawings,

blue prints, or confidential proprietaryfammation of or about B&P, whether hard

copy or electronic. Nor has Miller givemyasuch materials or information to any

other person for any purpose other thaadweance the businesderests of B&P.

ECF No. lat PagelD.6. Soon after ending his emplogimeith Plaintiff in 2008, Miller started

the company Prescott Machinery, LLC whieecurrently serves as its presidedt.

B.



A few years after Miller stopped working fordnttiff, Plaintiff leamed that Miller had

misappropriated several of Plaffis trade secrets. In 2012, Plaifis Director of Engineering,

Timothy Coughlin, prepared arffidavit in which he comparedwo drawings from Prescott

(Exhibits 1 and 2) with two drawings from B&(Exhibits 3 and 4). Coughlin testified that:

Exhibits 1 and 2 were generated from B&rawings of Exhibits 3 and 4...[l]t is
difficult to believe that Exhibits 1 and 2 could have been specified, engineered and
detailed without using B&Prints as a source of u information...[M]y reasons

are as follows:

The parts are nearly identical. \fe they differ are in seemingly
unimportant details that would gea#y be overlooked during modeling;

That the location of most dimensis and notes are nearly identical;
That the wording of individdanotes is nearly identical,

That tolerances are identical,

That there is generally no technggto reverse-engineer tolerances;
That surface finishes are identical;

That the material call-out and coaticajl-out are very spéfec and used for
only one process;

That the material call-outs are identical to the B&P material call-outs;

...[T]he similarities in these exhibits ciiaindicate that B&P digital information
was utilized by Prescott Machine, to produce the drawings provided to B&P’s
vendor, who subsequently provided such drawings to B&P;

That | have been advised that Rdpler is a principal of Prescott;

That | am advised that Ray Miller waseviously CEO of B&P and had access to
B&P’s confidential information, including access to digital datem which B&P
drawings could be reproduced.

ECF No. 78-2at PagelD.2837-2838.

Plaintiff consulted with the FBI on sewa occasions in 2013, 2014, and 2015 regarding

Plaintiff's suspicions of Miller's misappropriati of trade secrets. ECF No. 84 at PagelD.3271. It
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provided a list of at least eigimicidents of misappropriation sin2€12 in a complaint that it later
filed with the FBI. It provided:

1. In 2012 Ray Miller requested a qudtem a B & P Vendor for a funnel
support...This occurred again with Metaltek in 2014.

2. In 2013 Ray Miller and Robin Aurs rebuilt a B & P machine for Dow. They
indicated that they codlprovide spare parts and bring the machine to OEM
specifications. This could not l@®ne without B & P drawings.

3. In 2013 there was evidence thaygdys had drawings from Prescott
Machinery. These drawings weretnshared with B & P because the
President of Cygnys indied that he had a non-digsure agreement with
Prescott.

4. In November of 2013, Robin Aursf Prescott Machine contacted a
customer indicating that he could rep & P gear boxes. This particular
customer has had gear boxes from B 8Mr. Aurs also indicated that Ray
Miller was also at Prescott Machinery.

5. In April, 2015, Cygnys again came into play. The president of Cygnys
indicated that he had drawings from Prescott (Ray Miller) of a barrel liner,
a wear part, from the discharge endad® & P extruder. While we do not
have the drawings, knowledgeableopke indicated that it would be
impossible to duplicate the dimensioasd tolerances without the B & P
electronic files.

6. In November, 2014, Metaltek provided diags for an inlet funnel for an
S-32 pusher centrifuge, Metaltek bgia supplier to B & P refused to
provide the part but also refused ittentify his custorar although it is
believed to be Ray Miller. The drawgs are almost identical to B & P
drawings.

7. In May of 2015, Prescott began to ofte its web page a vertical mixer. B
& P’s vertical mixer is a major product for B & P. The B & P vertical mixers
are used to produce energetic material such as solid rocket fuel. The mixers
are licensed by the U.S. Commerce Deaparit with approval of the State
Department due to the nuclear nonproliferation concerns...

9. Robin Aurs allegedly sold B & P reggtement parts in China. Robin Aurs
approached a B & P customer in Norwaayd stated the he is working with
Ray Miller. He claimed to be able to do rebuild work and supply parts
meeting OEM specifications.

ECF No. 78-2 at PagelD.2793.



C.

Plaintiff filed at least two separate colaipts with the FBI claiming that Miller had

misappropriated trade secretsaiRtiff filed the first complaihin 2015 and the second in 2018.
1.

On July 15, 2015, Plaintiff submitted farmal complaint tothe FBI (“2015 FBI
Complaint”). It consisted oh cover letter written by Plaintif’ attorney John B. Hardaway to
Special Agent Anthony Kraudelt as well as accamping documents supporting Plaintiff's claim.
ECF No. 78-2. Plaintiff listed Milleas “Suspect #1”, alleging thitiller possessed “the entire
electronic files of B & P’s techoal drawings” and was using the'to produce products for sale
in Norway, China[,] Bulgaria, [and] South Koredd at PagelD.2791, 2853.4d»htiff represented
that it possessed proof of these sales in “e-mail communications and potential testichony.”
Plaintiff also stated that Robert Auers, a “dagdt service technician”, worked for Miller and was
“believed to have some access to B&P draw and probably through Mr. Miller thentire
electronic file.”ld. at PagelD.2785 (emphasis added). Pldim#de a similar assertion regarding
another former B&P employeehw potentially possessed “tleatire B&P electronic document
file.” 1d. at PagelD.2786 (emphasis added).

In the FBI complaint, Plaintiff stated thiatbecame aware of the misappropriations when
“[t]he information began appearing in 2012d. at PagelD.2791. It also represented that the
“[e]stimated time period of illegal sliribution” exceeded four yeaisl. at PagelD.2845. The FBI
complaint is dated July 15, 2015. AccordinglyaiRtiff estimated thathe date of illegal
distribution to have occurdeas early as July 2011.

2.



The FBI declined to pursuan investigation into the labations of Plaintiff's 2015
complaint. In 2018, Plaintiff again filed a complawith the FBI about th alleged trade secret
misappropriation (“2018 FBI Compid”). The complaint provided

3/22/18
To Whom it may concern:

B&P Littleford, LLC Purchasing mnkes continuous strides to protect
patented/proprietary to B&P Littlefdr LLC designs and products. During these
efforts it has come to our attention tleartain drawings have been shared with
vendors without prior approval frommanufacturer outside of B&P.

For example, it was discovered that aiHiSpeed Vertical Mixing Blade (P /N
000289281) was presented from an outsideufacturer to a vendor of B&P for
guote and an order was placed to nmfacwre. The drawing dimensions are
identical to a B&P drawing, which woulthly be known by B&P, but with subtle
changes to the drawing layout arttetblock/company name changes.

There were also other B&P products duplimgthe same scenario with additional
B&P vendors. Evidence of this has been submitted in previous documentation.

ECF No. 78.

However, the FBI again deced to pursue criminal prosaon. Accordingly, Plaintiff

filed a civil complaint againd®rescott and Miller on May 7, 2018.
D.

Plaintiff's original civil complaint allegedhat Defendant had migpropriated the trade
secrets to a 16 PVM Planetaryitieal Mixer (“Mixer”). The Mixer had been installed in the 1960s
at the United States Navy’'s Surface \pMeas Center at China Lake, Californld. Plaintiff
developed the Mixer in order to “provide a higles@ mixer with close tolerances to improve over
other mixers in the marketplacdd. at PagelD.7. On July 25, 2017, the Navy issued a Request
for Proposal to “retrofiand overhaul the Mixerld. That same day, Prescott submitted a response
to the Request for Proposal. On February 882@he Navy awarded the contract (“China Lake

contract”) to Prescott. A B&P vendor subsequerdbeived copies of Predts drawings because
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the vendor was asked to supply parts for the China Lake cohtdadthe vendor provided these
drawings to Plaintiffld. Plaintiff alleges that “[a] reviewf Prescott’'s drawings and schematics
received from the vendor showattiB&P’s confidential and trade @et technical drawings were
used in Prescott’s attempt tousce parts for the Navy’s contracld. at PagelD.8.

E.

On October 8, 2018, Defendants filed a Motion Rootective Order and Related Relief
largely objecting to the scope BRintiff's discovery requests. Bendants contended that Plaintiff
was seeking discovery related to alleged tramwet misappropriations unrelated to the Mixer,
characterizing the requests as a “fishing eipm.” ECF No. 17 at PagelD.175. On October 16,
2018, Plaintiff responded with a motion to comdeCF No. 21. The motions were referred to
Magistrate Judge Morris who lldea hearing on November 20, 20ECF No. 31. She granted the
motions in part and denied them in part. Dgrithe hearing, she explained that the scope of
discovery should be govemhén substantial part by the scopetloé Plaintiff's factual allegations
in the complaint, specifically those drawings &radle secret information related to the project at
issue in Plaintiff's complaint, the Mixer andetiChina Lake contract. During the hearing, Judge
Morris held:

It's the single project and’'s five drawings. | think tht the scope of discovery

should allow the plaintiff to seek informan about both those things in the sense

that plaintiff should not berhited to the five drawing$ut rather any drawings or

other information that was misappropriatey Miller to Prescott and how that

happened, or how Prescott got it, whetih@vas through Miller or someone else,

relating only to this project.

ECF No. 32 at PagelD.650-651. Accordingly, du®pe of discovery was limited to discovery

related to the Mixer and the China Lake contrabe close of discovery was originally scheduled

to occur on January 11, 2019. EQB. 14. However, on January 18, 2019, the parties stipulated

! Plaintiff's amended complaint doestrepecify the date the third-party \dew received copies of these drawings.
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to extend the discovery ddamck to April 22, 2019. ECF No. 35. On April 11, 2019, the parties
again stipulated to extend the discoveegadline, setting it for May 13, 2019. ECF No. 42.

On February 18, 2019, Defendants filed a omfor judgment on the pleadings, claiming
that most of Plaintiff's claims were time4bad. ECF No. 39. On April 5, 2019, Plaintiff filed a
motion to amend its complaint. ECF No. 41. 8pril 25, 2019, a stipulated order was entered
dismissing Counts 2 and 4-9 of Plaintiffsnaplaint and permitting Plaintiff to amend its
complaint. ECF No. 44. Plaintiff's amended cdaipt added allegations of misappropriation by
Defendants in addition those presented in its initial complaregarding the Mixer. The amended
complaint provides

Defendants have misappropriated additional documents, drawings, and other

confidential, proprietary, and trade secret information wholly unrelated to the

Mixer or the Navy’s RFP, but that belontgs B&P and is being used by Miller

and/or Prescott to B&P’s detriment and damage.

ECF No. 45 at PagelD.995.

Two weeks after filing its amended complaint d&ind days before thelose of discovery,
Plaintiff filed a motion to compel, seeking aresw to seven interrogates and five production
requests that Plaintiff hadqeested seven months priorMovember 2018. ECF No. 47. Since
initially requesting this material from DefendamtdNovember, Plaintiff alleged that it had “been
unable to obtain any discovery from Defendamisside of documents and drawings related to
China Lake and the Mixer.” ECF No. 69 at Pl&y&802. The motion was referred to Judge Morris
who held a hearing on June 4, 2019. ECF No. 51d8hied Plaintiff's motn to compel and held
that:

Plaintiff's Motion to Compel (R. 47) IBENIED as untimely. Plaintiff's Amended

Complaint may have expanded the scopdistovery but it di not automatically

trigger a need to supplement all previous discovery requests.

ECF No. 68 at PagelD.1792.



A month and a half after the close of discoy&haintiff filed a moton to reopen discovery.
ECF No. 69. Plaintiff sought to adith responses to the seven imgatories and five production
requests that it had previously soudtitat PagelD.1795. Plaintifilaged that these aré@entical
to 7 Interrogatories and 5 ProductiBequests found in Plaintiff'srfit discovery requests served
on Defendants in Novemband identical to the 7 Interrogatories and 5 Production Requests for
which Plaintiff sought ‘initialand/or supplemental productioffom Defendants on April 26,
2019.”Id. at PagelD.1795-1796 (emphasis in origindhe motion was denied because Plaintiff
had been aware of the information since therb@gg of discovery and did not seek to amend its
complaint until the discovery period had nearly expired. ECF No. 86.

F.

OnJuly 1, 2019, Defendants filed a Motion B®ummary Judgment, arguing that Plaintiff's
claims were barred by the staudf limitations. ECF No. 72. Theourt determined that Plaintiff
had been aware of the alleged misappropriatidrade secrets in 2012 and that it filed its claims
after the statute of limitationsad expired. Defendant’'s Mon for Summary Judgment was
granted and the case dismissed. ECF No. 87.

.

Plaintiff has now filed a Motioto Alter or Amend the Judgmeptirsuant to Fed. R. Civ.
P. 59(e) and Eastern District of Michigan Lo&alle 7.1(h). ECF No. 93. To prevail on a Rule
59(e) motion, the moving party must demonstralg & clear error of law; (2) newly discovered
evidence; (3) an intervening change in controllivg lar (4) a need to prevent manifest injustice.”
Betts v. Costco Wholesale Cqrp58 F.3d 461, 474 (6th Cir. 200®9)nder Local Rule 7.1(h), the
moving party must show: “(1) a palpable defec}, t{z defect misled the court and the parties,

and (3) that correcting the féet will result in a different disposition of the casklithigan Dept.



of Treasury v. Michaled 81 F. Supp. 2d 731, 733-34 (E.D.dWi 2002) (quoting E.D. Mich. LR
7.1(9)(3)). A “palpable defect” is “obvious,edr, unmistakable, manifest, or plaihd. at 734
(citing Marketing Displays, Inc. v. Traffix Devices, In671 F. Supp. 2d 262, 278 (E.D. Mich.
1997)). “[T]he Court will not grant motions for redméng or reconsideration that merely present
the same issues ruled upon by the Court, eitleszly or by reasonalilaplication.” E.D. Mich.
L.R. 7.1(h)(3);see alsdBowens v. TerrisNo. 2:15-CV-10203, 2015 WL 3441531, at *1 (E.D.
Mich. May 28, 2015).

[l

Plaintiff contends that “As a result of the procedural history of this case, the
misappropriation claims concern only 27 specti@wings associated with the China Lake
project.” ECF No. 93 at PagelD.3378. Plaintiff argtrest the “case is circumscribed in this way
becauséefendants successfully moved to bar B&P from conducting discovery about any other,
prior acts of misappropriationltl. (emphasis in original).

Discovery was limited to the China Lake projéeticause of deficiencies in Plaintiff's
litigation decisions. Plaintiff presented a narrow claints initial complainthat it then sought to
expand with discovery motions and an untimelytioroto amend its complaint. As previously
explained in the Court’s der denying Plaintiff's Mtion to Re-Open Discovery:

Plaintiff filed its complaint over a year ago. The parties were provided extensive

time to conduct discovery and the disagvperiod was extended on two separate

occasions. Plaintiff has known of this discovery issue for months. It acknowledges
that it seeks the same interrogatories jaraaluction requests that it served almost

a year ago. ECF No. 69 PagelD.1809.

Plaintiff contends that it lsanot been dilatory in seeking this discovery material

because it “attempted to obtain discovery on tigesetical issues in itvery first

discovery requests, served on Septar2be2018. But, time and again, Defendants

stymied Plaintiff's efforts.” ECF No. 69 &agelD.1809 (emphasis in original). It

is not surprising that Defendis “stymied” Plaintiff's effots at that point in the
litigation because Plaintiff had not yatended its complaint. Defendants were
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under no obligation to prode this additional discove since it was beyond the

scope of the issue framed the initial complaif As explainedy Judge Morris at

the November hearing, éhscope of discovery wdsnited to the China Lake

contract and the Mixer. Plaintiff amendisicomplaint at the end of the discovery

period and on the eve of the dispositimetion deadline. Accordingly, Defendants

cannot be faulted for refusing to give disery material thatell outside of the

ambit of the complaint.

ECF No. 86 at PagelD.3321.

Plaintiff is again attributing the deficierd of its own litigation on Defendants by claiming
that Defendants did not furnish certain discovaterials. The Court has ruled multiple times
that Defendants were not required to furnigssthmaterials. This well-used argument by Plaintiff
is again rejected.

Plaintiff further argues thdhe Court erred by determiningatithere was “only one act of
misappropriation and consequently only amecrual date.” ECF No. 93 at PagelD.3378. It
contends that the Court should have required Defendants to prove that “the China Lake Drawings
are either thsame trade secrets, or are close§yated, to the trade secrets B&P suspected were
originally misappropriated.ld. at PagelD.3379 (emphasis in original).

Defendants furnished evidence that the Chirleldrawings were part of the trade secrets
that were originally misapproptied. The Court’s opinion provided:

Plaintiff's 2015 complaint to the FBI demdretes that Plaintiff was aware of the

misappropriation as early as 2012. Regaydihe China Lake prect, Plaintiff

attempts to characterize its discovery of the misappropriation to have occurred in

2018. However, Plaintiff's 2015 ter to the FBI sites that Millepossessed “the

entire electronic file of B & P’s technical drawgs” since 2012. ECF No. 78-2 at

PagelD.2791. The drawings for the Chin&kéagroject were presumably among

those taken by Miller since according to Rtdf, the Mixer was installed in the

1960s and would therefore be presernthm“entire electrois files of B&P.”

ECF No. 87 at PagelD.3339-3340.
The Court then quoted from PI#ifis response brief that supged a finding that Plaintiff

had been aware of the alleged misappropridtog before it filed its current complaint.
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[I]n its own brief, Plaintiff stateshat it “heard between 2012 and 2013, [that]

Defendants had requested a quote for a fusupgport, rebuilt a B&P machine, and

offered to repair B&P gear boxes.” ECGIo. 83 at PagelD.3195. Plaintiff declared

that “[t] his rumor troubled B&, but it was disinclined teignite caustic and costly

litigation with Miller.” Id. Plaintiff further states thattwas “increasingly concerned

upon learning from two vendors in 20b4d 2015 that Defendants may have

possessed B&P’s trade secrets.”

Id. at PagelD.3340. Furthermore, Plaintiff representeat two former B&P employees, at least
one of whom worked for Miller, were “beliled to have some access to B&P drawings and
probably through Mr. Miller theentire electronic file.” ECF No. 78-2at PagelD.2785-86
(emphasis added).

Plaintiff was aware of the possible misapprafan of the China Lake materials for years
prior to filing its current complaint. Its 2015 FBlomplaint as well as its representations in its
own brief support such a finding.

Plaintiff argues that the evidence the Coureceon to support itsfiding that Plaintiff had
been aware of the misappropriatias early as 2012 “show|[ed] ligtmore than that Defendants
were competing with B&P. They do not shovattbefendants had B&P’s trade-secret materials
or, even if they had them, that the maikriwere acquired improperly.” ECF No. 93 at
PagelD.3381. Plaintiff does not adslsghe legal authority cited liye Court supporting the notion
that adequate suspicion of a misapprdmma triggers the statute of limitation§ee Adcor
Industries, Inc. v. Bevcorp, LL@52 Fed.Appx. 55, 60 (6th Cir. 200finding that the plaintiffs
“did have reasons to suspect, tltig not investigate those suspicions, and they affirmatively
forwent—for economic reasons—bringing a claim) (emphasis in original).

In its Motion to Alter or Amend th€ludgment, Plaintiff quotes the court Adcor

Industries, Incas holding that “mere knowdge that a company is coetg in the marketplace

and manufacturing similar partsnst dispositive on the accrual of the statute of limitations in a
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trade secret misappropriation casAdcor Industries, Inc411 F. Supp. 2d at 791. However,
Plaintiff neglected to furnish the context fromialhit provided the quotation. A closer look at the
opinion reveals that Plaintiff's quation was an argument that #@urt rejected based on the facts
of the case. The opinion provides:

[Plaintiff] Adcor also contends that “meknowledge that a company is competing

in the marketplace and manufacturing similar parts is not dispositive on the accrual

of the statute of limitations in a tradecret misappropriation case.” While this

proposition may be true, it doestrib the factsof this case.
Id. The court went on to distinguishe facts of the case before it by finding that the plaintiff had
adequate notice of an alleged misappropriatiortoS8dere. By its owadmissions, Plaintiff had
more than a mere suspicion that Defendaiee competing against it in the marketplace.

Furthermore, Plaintiff's argument that Pl#ifnwas unaware whether the trade secrets had
been misappropriated are undwveay. Plaintiff's 2015 FBI Complaint demonstrates that it had
multiple documents indicating that Defendant hiaely misappropriated Plaintiff's trade secrets.
Additionally, Timothy Coughlin’s 202 affidavit provides that heompared B&P drawings with
Prescott drawings and determined that the d@tesirawings could not have been “specified,
engineered and detailed withaiging B&P prints as a source of such information.” ECF No. 78-
2 at PagelD.2837-2838. Plaintiff cannot succeed enciaim that it was unaware of these
misappropriations by turning a blindesgo those facts that were before it at the time the statute of
limitations began to run.

Plaintiff attempts to salvage its claim by arggihat Miller testified that “at least some of
the China Lake Drawings were provided to him...sometime in 2017 or 2018.” ECF No. 93 at
PagelD.3380. This does not eliminate the fdaat Plaintiff was aware of the alleged

misappropriation of the “the entire electronicdilef B & P’s technical diwings” as early as 2012,

but elected not to bring its claim within te&tute of limitations. ECF No. 78-2 at PagelD.2791.
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Plaintiff's Motion to Alter or Amend the Judgment will be denied.
V.

Defendants have filed a “Motion for Attaws’ Fees, Non-Taxable Expenses, and/or
Sanctions Against Plaintiff and its CounseECF No. 94. Defendaritsnotion centers on
Plaintiff's alleged delay in disasing its 2015 FBI Complaint. Dendants contend that Plaintiff
withheld disclosure of this document until almastear after filing its claim and when discovery
was slated to soon close. A review of the ipattdiscovery disclosures supports Defendants’
motion for attorney’s fees.

A.

Plaintiff filed its complaint on May 7, 2018. ECFONL. Almost three months later, Plaintiff
served its initial disclosures as required Ryle 26(a)(1). However, it did not produce any
documents. Rather, Plaintiff stated, “B&P is possession of various documents and records
related to Defendants which may be usedifipsrt B&P’s claims. B&P will produce such records
in response to any applicable discovery reqeeseceived from Defemaahts.” ECF No. 94-4 at
PagelD.3429.

On September 26, 2018, Defendants servei first set of disavery requests, which
included:

- All communications relating tany claims and/or defees at-issue in this case.

- All non-privileged docments related to Plaintifidecision to commence or pursue
the claims at-issue in this case and?taintiffs decision to commence or pursue
claims related to the protection of its teasecrets, or confehtial or proprietary

information.

- All documents reflecting or related to @i and how Plaintiff first became aware
of the claims asserted in its Complaint.

ECF No. 94-5 at PagelD.3444. Plaintiff responded to Defendants’ discovery request in October
2018. However, it did not include the 2015 FBI Complaint.
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Plaintiff furnished supplemental d®eery on January 28, 2019. ECF No. 94-6. This
included the 2018 complaint that Plaintiff had filedh the FBI. Again, Plaintiff did not disclose
its 2015 FBI Complaint. Additional] Plaintiff did not disclose aomunications related to the
2018 FBI Complaint that would have placedf@wlants on notice of the 2015 FBI Complaint’s
existence. One communication in particular begiite an email from Mr. Slovin inquiring with
the FBI regarding the status thfe 2018 FBI Complaint. The FBgent’'s response provided, “I
met with the Chief United States Attorney thast Monday, we went over your concerns and he
was provided all of th materials from botiour past 201%nd present comptds.” ECF No. 78-

18 at WW (emphasis added). Though associaiddtive 2018 FBI Complaint, Plaintiff elected
not to provide Defendants with this email and gethDefendants learning of the existence of the
2015 FBI Complaint.

On February 18, 2019, Defendants filed aiorofor judgment on th pleadings, claiming
that most of Plaintiff's claims were time-bad. Almost three weeks later, Plaintiff again
supplemented its discovery disclosures to Deémts. Again, Plaintiff did not produce the 2015
FBI Complaint. The next month, Plaintiff filel motion to amend its complaint. Almost three
weeks later, the parties enteretbia stipulation. The stipulationgthissed all counts of Plaintiff’'s
complaint except for two. It further permitted Pl#into file an amended complaint. Defendants
were still unaware of the exence of the 2015 FBI Complaint.

On April 17, 2019, one of Plaintiff's employed®yan Luft, was depesl. Ryan Luft was
one of the signatories of the 2018 FBI Comglaburing his depositin, Defendants asked him
about a sentence in the 2018 FBI Complaint phavided “There were also other B&P products
duplicating the same scenarnidth additional B&P vendordEvidence of this has been submitted

in previous documentaticnECF No. 78 (emphasis addedluft’s deposition provides:
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Q. Okay. And then you conclude by stating “Evidence of this has been submitted
in previous documentation.” Do you see that?

A. Yes.

Q. What are you referring to?

A. Prior to it's my understanding prior toe coming to the company there had been
other documents or other evidence submitted or other evidence, or other documents,
let’s call them, that have beerobight to B&P’s attention before.

Q. Okay. Other documents that B&P belidvshowed that its drawings had been
shared with vendors without prior approWam a manufactureoutside of B&P,

right?

A. Yes.

Q. And when you're referencing the manufaetwutside of B&P in this letter, are
you referring to Prescott Machine?

A. Yes.
Q. Any other manufacturers?
A. None to my knowledge.
Q. So you had an understanding that pridhts letter and the information that you
received from Bradken and Mr. Sulzérge company that's B&P was aware that
Prescott Machine had shared other dngs, other B&P drawings with vendors
without prior approviis that right?
A. Yes.

ECF No. 72-7 at 107-108.
That same day, the other signatory on20&8 FBI Complaint was deposed, Steven Burk.

His deposition provides:

Q. Turn back to 79, Exhibit 79. Do yaee the last sentence, where it says
“Evidence of this has been submitted in previous documentation”?

A. Yes.

Q. What are you referring to there?
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A. | don’t know what exact scenario thatbsit there must have been other evidence
that | found that showed thersa type of activity happening.

Q. And that activity wuld have been reflected in dtéx similar to the one that's
included within Exhikti 79; is that right?

A. I don'’t recall ever writing amther letter besides this one.

Q. Was there a memo ofree sort that you prepared?

A. Not that | recall.

Q. Well, it does say “previous documentation,” correct?

A. True, and maybe | had sent somethingaay prior to this| mean, | don't recall

without seeing an exact docuntehcouldn’t tell you whathat was or what all is

encompassed in that.
ECF No. 72-9 at 37-38.

The last party-deponent in the casesviaurence Slovin, B&P’s CEO since 2008. ECF
No. 72-8. His deposition was scheduled for Mag019. The afternoon before, Plaintiff produced
the 2015 FBI Complaint. It was attached to email that provided “attached are additional
documents which were inadvertently not produeadier.” ECF No. 72-13. As explained above,
Plaintiff alleged in the 2015 FBI Complaint that Miller possessed “theeegictronic files of B
& P’s technical drawings” and wassing them “to produce produdts sale in Norway, Chinal,]
Bulgaria, [and] South Korea.” ECF No. 78-2 at PagelD.2791, 2853. It represented that it became
aware of the misappropriationshen “[tlhe informationbegan appearing in 20121d. at
PagelD.2791.

A few days after receiving ¢12015 FBI Complaint, Defendanfiled a motion to compel
any discovery material related to Plaiif'gi investigations of Defendants’ alleged
misappropriation. ECF No. 49. The motion was granted. ECF No. 68.

B.
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Defendants seek attorney’s fees from Plaintiff under the federal Defend Trade Secrets Act
and Michigan Uniform Trade Secrets Act. Additionally, they ask the Court to sanction Plaintiff's
Attorney John B. Hardaway and to hold him indivally liable for Defendants’ attorney’s fees.

1.

“Generally, fee shifting is prabited under the ‘American Rulewhich is ‘deeply rooted
in our history and in congressial policy.” Congress, howeveryhile fully recognizing and
accepting the general rule,” has made ‘speaficd explicit provisions for the allowance of
attorneys’ fees under selected statutestgrguor protecting various federal rightsBDT Prod.,

Inc. v. Lexmark Int’l, Ing.602 F.3d 742, 752 (61Bir. 2010); quotingAlyeska Pipeline Serv. Co.
v. Wilderness Soc'¥i21 U.S. 240, (1975).

The federal Defend Trade Secrets Act furnishes “specific and gxplavision for the
allowance of attorneys’ fees.” It provides:

In a civil action brought under this subsentwith respect to the misappropriation

of a trade secret, a courtay... if a claim of the misappropriation is made in bad

faith,...award reasonable attornejees to the prevailing party.
18 U.S.C. § 1836(b)(3).

The Sixth Circuit has held that to recoveapatey’s fees under “bad faith” requirement of
the federal Defend Trade Secrets Aatdistrict court mat find [1] that ‘the claims advanced were
meritless, [2] that counsel knew or should have known this, and [3] that the motive for filing the
suit was for an improper purpose such as harassmBtT”Prod., Inc. v. Lexmark Int’l, Inc602
F.3d 742, 752 (6th Cir. 2010) (quotiBgg Yank Corp. v. Liberty Mut. Fire Ins. C425 F.3d 308
(6th Cir. 1997). “Harassing the opposing padglaying or disrupting litigation, hampering the

enforcement of a court order, or making improperaigbe courts are all exnples of the sorts of
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conduct that will support a finding of bad faith or improper purpd8®T Prod., Inc. 602 F.3d
at 754.

Similarly, the Michigan Uniform TradeSecrets Act provides, “If a claim of
misappropriation is made in bad faith...the candy award reasonable attorney’s fees to the
prevailing party.” Mich. Compl. Law 445.1905. Thex®i Circuit has heldhat a finding of bad
faith “requires objective speciousness of fiiaintiff's claim...and...sibjective bad faith in
bringing or maintaining the claimDegussa Admixtures, Inc. v. Burn&t7 Fed App’x. 530, 534
(6th Cir. 2008) (citations omitted).

Defendants seek attorney’s fees from mi#iB&P Littleford LLC under both statutes.

2.

Additionally, Defendants seek attorney’s féasn Plaintiff’'s attorney John Hardaway
pursuant to 28 U.S.C. 81927. It provides:

Any attorney or other person admittedctinduct cases in any court of the United

States or any Territory thereof who saultiplies the proceedings in any case

unreasonably and vexatiously may be requingthe court to satisfy personally the

excess costs, expenses, and attorneaes feasonably incurred because of such

conduct.

The Sixth Circuit has held that sanctions ur@#eitJ.S.C. 81927 are justified “when an attorney
has engaged in some sort of conduct that, froobgactive standpoint, fallshort of the obligations
owed by a member of the bar to the court anitiwtas a result, causedditional expense to the
opposing party.”"Holmes v. City of Massillon, Ohior8 F.3d 1041, 1050 (6th Cir. 1996).
Furthermore, “[a]n attorney’s ethical obligationz#falous advocacy on behalf of his or her client
does not amount tarte blanchdo burden the federal courts pyrsuing claims that are frivolous

on the merits...Accordingly...lnen an attorney knows reasonably should knothat a claim

pursued is frivolous, or that his or her litigatitattics will needlessly @bruct the litigation of
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nonfrivolous claims, a trial court does not err by asiwy fees attributable to such actions against
the attorney."Wilson-Simmons v. Lakéty. Sheriff's Dep’t 207 F.3d 818, 824 (6th Cir. 2000)
(emphasis in original).

28 U.S.C. 8§ 1927 does not hold a party liablg, instead “subjects attorneys to personal
liability for unreasonably and vexatiously ‘itipl[ying] the proceedings in any caseJackson v.
Law Firm of O’Hara, Ruberg, Osborne & Tayl@75 F.2d 1224, 1229 (6th Cir. 1989e also
BDT Prod., Inc.602 F.3d at 750 (6th Cir. 2010¥%ection 1927 does nauthorize the imposition
of sanctions on a represented party, nor doasithorize the imposition of sanctions on a law
firm.”) (quoting Rentz v. Dynasty Apparel Indus., Ie56 F.3d 389, 396 n. 6 (6th Cir.2009)). It
“is intended to require attorneys to satisfyrgomally the excess costs attributable to their
misconduct.’Piljan v. Michigan D@’t of Soc. Servs585 F. Supp. 1579, 1583 (E.D. Mich. 1984)
(emphasis added).

Defendants ask the Court to sanction Attyrdohn Hardaway and “hold him individually
liable to Defendants for their attorneys’ fe@sl aintaxed costs incurred in defending the claims.”
ECF No. 94 at PagelD.3412.

C.

Plaintiff's initial disclosures were deficiepursuant to Rule 26)), which provides in
part:

[A] party must, without awaiting a sitovery request, provide to the other

parties...a copy—or a description by egdry and location—of all documents,

electronically stored information, and tabbigi things that the disclosing party has

in its possession, custody, or control ang mse to support its claims or defenses,

unless the use would be solely for impeachment

Rather than furnishing Defendants with “docutserelectronically stored information, [or]

tangible things,” Plaintiff simply responded, & is in possession of various documents and
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records related to Defendants which may be tsedpport B&P’s claims. B&P will produce such
records in response to any dpgable discovery requts received from Defendants.” ECF No. 94-
4 at PagelD.3429.

Plaintiff's actions robbed Rule 26(a)(1) of itkended purpose, namely to require parties
to furnish discovery material “without awaitirgdiscovery request.” The commentary for Rule
26(a)(1) provides “As the functiohaquivalent of court-ordereithterrogatories, this paragraph
requires early disclosure, without need for amguesst.” Fed. R. Civ. P. 26 Advisory Committee
Notes (1993). Plaintiff disregardehis directive by rguiring Defendants tdirst request such
materials.

Plaintiff's evasive tacticsantinued by not disclosing the 28 FBI Complaint until a year
after filing its complaint. By th time Plaintiff had produced t2€15 FBI Complaint, Plaintiff had
submitted its initial disclosureproduced at least two setssafpplemental discovery, and entered
into a stipulation with Defendants. All the depmsis but one had beenropleted, with Plaintiff
not producing the 2015 FBI Complaumtil the afternoon before thenéil deposition was to occur.
In their motion, Defendants contend that

Earlier depositions raised unanswered tjaes about vague statements in the 2018

Complaint. Defendants believe that B&nd Hardaway only produced the 2015

Complaintat all because they realized Defendanid further explore these issues

with Slovin, who would then be forcet admit to theexistence of the 2015

Complaint.

ECF No. 94 at n. 9 (egphasis in original).

Plaintiff argues that its failure to disclofige 2015 FBI Complatnwas not intentional

because it did not consider the 2015 FBI Complaibetwithin the scope of discovery. Plaintiff's

initial complaint only alleged misappropriation oetlChina Lake drawings that it allegedly first

learned of in 2018. Plaintiff claims that itddnot disclose the 2015 FBI Complaint because the
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2015 complaint predated Plaintiff learning oé tmisappropriation of the China Lake drawings.
Plaintiff contends that its amended compidited on April 25, 2019 expanded the scope of
discovery and accordingly, it produced 215 FBI Complaint a couple weeks later.

This argument is untenable. By 2015, Plairtidd compiled a large body of evidence
supporting its suspicions that Defendant hadampropriated its entire cache of electronic
drawings. Plaintiff has not furried any evidence or argumentamstrating that the China Lake
drawings were not included in this cache. Adbagly, the 2015 FBI Complains relevant to the
China Lake Project and fell within the scope of digry of Plaintiff's initial complaint. In their
discovery requests, Defendamspecifically requested:

- All communications relating tany claims and/or defees at-issue in this case.
- All non-privileged docments related to Plaintifidecision to commence or pursue

the claims at-issue in this case and?taintiffs decision to commence or pursue

claims related to the protection of its teasecrets, or confadhtial or proprietary

information.

- All documents reflecting or related to @i and how Plaintiff first became aware
of the claims asserted in its Complaint.

ECF No. 94-5 at PagelD.3444. The 2015 FBI Complafis squarely witm this discovery
request because it speaks direttly'when and how Plaintiff fitsbecame aware of the claims
asserted in its Complaint.”
Furthermore, Plaintiff's response to Defendants’ motioraftorneys’ fees provides:
The DTSA and the MUTSA incorporate thasdovery rule” into their statutes of
limitations under which a cause of action does not accrue until such time as the
plaintiff discovers, or byreasonable diligence should have discovered, the
defendant’s wrongful conduct ancetplaintiff's resulting injury.
ECF No. 97 at PagelD.3626 (emphasis in originagirf@ff's argument cutagainst its own claim.

As explained multiple times by eéhCourt, Plaintiff had a wealtbf evidence in 2015 indicating

that Defendants had been allegeriisappropriating its trade secréds years. This at least rose
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to a level misappropriation th&laintiff “by reasonable diligence should have discovered.”
Instead, Plaintiff chose to sleep on its rightd ghen bring a stale claim against Defendants.

It is well-established that “the Ptaiff is the master of the complaintCaterpillar Inc. v.
Williams, 482 U.S. 386, 389-99 (1987). The purpose ofctiraplaint is to frara the issues as to
subject matter, but also as tettime of the events known to thejpitiff. Plaintiff knew that its
claims were time-barred and meritless wherfiléd its complaint. Plaintiff was aware of
Defendants’ alleged trade secnaisappropriations as early 2812, but waited six years to bring
its complaint. This is not a case of a plainbfing unaware of an event because it was solely
known by a defendant. Instead, ieigactly to the contrary.

Furthermore, Plaintiff's long delay inqaucing the 2015 FBI Complaint amounts to more
than a mere oversight on its part. The doenincontained multiple admissions by Plaintiff
demonstrating that it had known for years ofddelants’ alleged misapppriations. Omission of
such a critical document amoumtsmore than inadvertence.

Defendants’ motion for attorney’s fees against Plaintiff will be granted. Additionally,
Attorney John Hardaway will be sanctioned parsito 28 U.S.C. 81927. He has represented B&P
for nine years and was involved with Plaifsi investigations into Defendants’ alleged
misappropriations. ECF No. 97-2RagelD.3648. His signature appeat the bottom of the cover
letter of the 2015 FBI Complaindemonstrating that thughout the course dhis litigation he
was aware of the complaint’s existence. Mor@ontantly, he was awareahPlaintiff's claims
were time-barred when he prepared both Pldmiifitial complaint and amended complaint in

this present lawsuit.
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Both Plaintiff and Attorney Hardaway will beble to pay Defendants’ attorney’s fees and
costs. Plaintiff pursued the claim and was addithroughout litigatioby Attorney Hardaway.
Accordingly, each will be held responsible for Defendants’ attorney’s fees and costs.

D.

Defendants seek attorney’s fees ia &mount of $287,145.80, non-taxable costs equaling

$2,482.18, and post-Judgment interest from September 30, 2019. ECF No. 94 at PagelD.3417.
1.

The lodestar method is used to determineaasle attorney’s fees, which is “the proven
number of hours reasonably expended on thelpaae attorney, multiplied by a reasonable hourly
rate.” Isabel v. City of Memphis404 F.3d 404, 415 (6th Cir. 2005This is determined by
considering twelve factors:

(1) time and labor required; (2) the novedtyd difficulty of the questions presented,;

(3) the skill needed to perform the lég®rvice properly; (4) the preclusion of

employment by the attorney due to acceptance of the case; (5) the customary fee;

(6) whether the fee is fixkeor contingent; (7) timera limitations imposed by the

client or the circumstances; (8) the amoimviblved and the results obtained; (9)

the experience, reputat, and ability of the attorneygl0) the “undesirability” of

the case; (11) the nature and length of the professional relationship with the client;

and (12) awards in “similar cases.”

Id., (quotingReed v. Rhoded79 F.3d 453, 471-72 n. 3). “A useful guideline in determining a
reasonable hourly rate is the ‘prevailing market rate [] in the relevant commudawling v.
Litton Loan Servicing LP2009 WL 961124 at *3 (6th Cir. Apr. 9, 2009).

Plaintiff contends that Defendantst@ney’s fees are excessive because

Defendants’ attorneys incorrectly justify their rates by reference to the figures for

the Detroit area in the State Bar Michigan Economics of Law Practice 2017

report. This case was litigad in the Northern Divisin, which is therefore the
appropriate geographic toutbse for reasonableness.
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ECF No. 97 at PagelD.3641. However, Plaindifles not provide any legal authority to support
this assertion. To the contrary, the legal authority furnished by Defendants indicate that the
relevant community is not limited to the particular county where the Court sits, but instead can
incorporate the entire district where it sBge Shaw v. AT&T Umithiee Benefit Plan No. 12015

WL 8177654, at *5 (E.D. Mich. Dec. 8, 2015) (“Threlevant community’ here is the Eastern
District of Michigan.”); Mohn v. Geoffrey Goll, Esg2016 WL 1258578, at *2 (N.D. Ohio Mar.

31, 2016) (“The Court concludes the ‘relevanmoaunity’ in the case at bar is not only
Youngstown but the entire NortimeDistrict of Ohio.”).

Defendants’ rates for attorney’s fees aeasonable. Furthermore, Plaintiff does not
challenge Defendants’ reporteaours of labor. Accordingly, Dendants’ calculations of
attorney’s fees are accepted.

2.

Defendants also seek post-Judgment intdrest Plaintiffs. 28 US.C. § 1961 provides,
“Interest shall be allowed on amyoney judgment in a civil caseaovered in a district court.”
Defendants seek post-Judgment interesthiihataccrued beginning @ember 30, 2019, the date
that the Court granted Defendants’ motion for sumymadgment and dismissed Plaintiffs’ claims.

However, this is inconsistent withe legal authority cited by Defendamssociated Gen.
Contractors of Ohio, Inc. v. DrabiK he opinion provides that “tHanguage of § 1961(a) permits
the interest to run on arsif] fee award from the time of entry of the judgment which
unconditionally entitles the prevailing party to reasonable attorney feAssociated Gen.
Contractors of Ohio, Inc. v. DrahiiR50 F.3d 482, 495 (6th Cir. 2001) (emphasis added).

The Court’s opinion and orden September 30, 2019 granted Defendants’ motion for

summary judgment, but it did not find that Defendantre entitled to attorney fees. It was not
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until Defendants brought their motion for attorney’s fees and furnished additional evidence that
the Court was able to determine whether Deferddesatre entitled to such relief. Now that the
Court has definitively determined that Defendants may be compensated for their attorney’s fees,
Defendants are entitled to pekidgment interest that begins to accrue the date this order is entered.
V.

Accordingly, it iSORDERED that Plaintiff’'s Motion to Ater or Amend the Judgment,
ECF No. 93, iDENIED.

It is further ORDERED that Defendants’ Motion for #orney’s Fees, ECF No. 94, is
GRANTED in part.

It is further ORDERED that B&P Littleford, LLC and Attorney John Hardaway are
responsible to pay Defendart287,145.80for Defendants’ attorney’s fees a®@,482.18for
Defendants’ non-taxable costs. Plaintiffs ateo required to pay Defendants post-Judgment

interest as provided in 28 U.S.C. § 1961 thajiteto accrue the datkis order is entered.

Dated: April 13, 2020 s/Thomas Ludlington
THOMASL. LUDINGTON
UnitedState<District Judge
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