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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
MATTHEW SZAPPAN,
Plaintiff, CaseNo. 18-12244
V. Honorabl&homasl. Ludington

TROY MEDER, et al.,

Defendants.
/

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANTS GARABELLI, SHIELDS, AND SAGINAW COUNTY’S MOTION TO
DISMISS AND/OR MOTION FOR PARTIAL SUMMARY JUDGMENT AND
DISMISSING COUNTY OF SAGINAW AND MARK GARABELLI

On February 10, 2016, Plaintiff, Matthew $pan, was charged with three felony counts
of maintaining a methamphetamine laboratory, mgsea by a felon of a firearm when ineligible
to do so, and felony firearm based on a July 1852@arch executed on his property in Chesaning,
Michigan. ECF No. 1; ECF No. 32-7 at PagdlP04. On July 18, 2015, a CPS officer and three
police officers arrived at Plaiifftand Plaintiff's wife’s properg to conduct a wellness check. ECF
No. 29-4 at PagelD.751-755. During the welfareat) two police officers investigated the
property and later obtained a search warrant fotladéarch of the property based in part on the
investigation.Id. at PagelD.754-762. Between the inigation and the subsequent search,
Plaintiff's wife was detained on the property #n hour and a half. ECF No. 29-4 at PagelD.789-
790. Plaintiff was arrested, but released a dtgr laending further investigation. ECF No. 1 at
PagelD.8; ECF No. 29-3 at PagelD.728-729.

Plaintiff was arrested again on May 11, 20d6.was arraigned on May 12, 2016, released

on bond on June 16, 2016, and bound over to Saginaw County Circuit Court on November 3, 2016.
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ECF No. 1 at PagelD.8-9. On January 5, 2014ingff's attorney fil&l a motion to suppress
evidence seized from the warrass investigation of his propgron July 18, 2015 that preceded
the later search warrant. The motion was granted on June 21, 18057.PagelD.9-10. The
Saginaw County Proseting Attorney filed anolle prosequin July 2017.1d. Plaintiff initiated
this action on July 17, 2018.

Plaintiff filed his complaint against Dafdants Michigan State Police Trooper Troy
Meder, Saginaw County Sergeant Mark Garab8#iginaw County Deputy Shields, and Saginaw
County. ECF No. 1. Plaintiff allegeviolations of his fourth aendment rights for an unlawful
search, unlawful arrest, and malicious pmsgion by Meder, Garalbe and Shieldsld. Plaintiff
also alleged violations of stalw for invasion of privacy and entional infliction of emotional
distress against Meder, Garbelli, and ShididsLastly, Plaintiff allegedvionell liability against
Saginaw Countyld. Defendant Meder filed a motion to dismiss and/or motion for summary
judgment on October 12, 2018. ECF oThe motion was granted in part for the unlawful arrest,
malicious prosecution, invasion of privacy, and intaml infliction of emotional distress claims
and denied with respetd the unlawful search and seizataim. ECF No. 14. Accordingly, the
only outstanding claim against Defendant Meder is the unlawful search and seizure claim.

On October 8, 2019, Defendants Garabelli, Beieand Saginaw County filed a motion to
dismiss and/or for partial summary judgmentFa. 29. Defendants Garabelli and Shields seek
dismissal of the invasion of privacy and intentidndiction of emotional distress (“lIED”) claims
for failure to state a claim. They separately sgisknissal of the unlawfisearch, unlawful arrest,
and malicious prosecution claims because ttmytend probable cause existed for the search,
arrest, and prosecution. They also contend tthey are entitled to qualified immunity, in any

eventld. Garabelli also seeks dismissal of the unldwséarch claim because he did not participate



in the searchld. Saginaw County seeks dismissal of Menell claim because Plaintiff failed to
show Defendant had an official polioy practice sufficient to prove liabilityd. Although Local
Rule 7.1(e)(1)(B) requires “[a] response to a digp@smotion must be filed within 21 days after
service of the motion,Plaintiff’'s response was filed overrde weeks late without explanation.
ECF No. 22. Defendants filed tanely reply. ECF No. 33. Aexplained below, Defendants
Garabelli, Shields, and Saginaw County’s Mottt be granted in part and denied in part.

l.

The allegations in a plaintiff's complaint are to be presumed true in addressing a motion to
dismiss pursuant to Federal RoleCivil Pracedure 12(b)(6)and are as follows. On or about July
18, 2015, personnel from the Michigan DepartmehtHealth and Human Services, Child
Protective Services (“CPy)™received informatiofregarding possible dg use or manufacture
at Plaintiff's residencéocated at 13100 S. Gramm Road in Chesaningjichigan.” Compl. { 8.
Acting upon the information, CPS personnel decideghaxk on the welfare of Plaintiff's children
at Plaintiff's residencdd. { 9. CPS personnel cated the Saginaw County Sheriff Department
and requested that personnel from the Sagi@aunty Sheriff Department accompany the CPS
personnel to the residence whileyhperformed their welfare chedkl. I 10. In response to this
request, at approximately 1:30 PM, Sergeant G#iralmel Deputy Shields were dispatched to the
residence to assist the CPS workers to perform their welfare ¢de§ki1.

Michigan State Police Trooper Meder oveashd the dispatch, contacted Sergeant
Garabelli, offered his assistance, and then procetedie residence tessist Sergeant Garabelli
and Deputy Shieldsd. T 12. Trooper Meder met with the CPS worker north of the residiehce.

1 13. Shortly thereafter, Sergeédbarabelli and Deputy Shields arrived and met with Trooper

! See Lambert v. Hartmab17 F.3d 433, 439 (6th Cir. 2008).
2 The parties have not provided any explanatiorceoring the nature or source of this information.
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Meder and the CPS workéd. | 14. Trooper Meder briefed Serge&arabelli and Deputy Shields
regarding what he had learnedrfr the CPS worker and the founs® proceeded to the residence
located just south of where they had nhet§ 15.

Upon arriving at the residencihe foursome discoveredetthome surrounded by a fence
with an unlocked gate across the driveway.f 16. They parked on the road and yelled at the
house until Plaintiff's wife came out to meet with thdch. A short time later, Plaintiff's wife
exited the residence and met the foursome by the drivewayIdatf.17. The CPS worker
explained the purpose of their presence at thegptppand Plaintiff's wie opened the gate and
allowed them entry onto the propertg. I 19. Trooper Meder observed a barn on the rear part of
the property behind the residentsk.§ 20. The barn door was open and lights were on inside.
Without obtaining consent, Troopkteder and Deputy Shields proceedo the barn seeking to
locate Plaintiff.ld.  21.

Trooper Meder and Deputy Shields began tkearch for Plainti without looking for
Plaintiff's children.Id. § 22. When Trooper Meder and Deputy Shields entered the backyard of the
residence, Trooper Meder observed marijuana plaht$.23. Trooper Meder and Deputy Shields
proceeded to the barn and entered &salwop on the south side of the bddh.§ 24. During the
search of the barn, Trooper Mer discovered a one-pound contaimietable salt loated on a table
near a work benchd. { 29. Trooper Meder further discovera one-gallon container of acetone
on a table, a one-gallon container of Coleman clmf a one-quart size container of Coleman
camp fuel, and a container of Lyel. § 30. Although Trooper Meder did not observe any
methamphetamine being manufactured, he nonathelencluded that these items could be used
to manufacture methamphetamine, and at leasbfuioe items had no logical use in a workshop

with no plumbingld. § 31. Only after they conducted the@arch of the barn did Trooper Meder



and Deputy Shields proceed back to the reselevieere they met the CPS worker and Sergeant
Garabelli who was speaking with Plaintiff and his witk.| 32.

Trooper Meder then contacted a Saginasu@y Assistant Prosecuting Attorney who
advised Trooper Meder that tegidence he discovereatiiring his warrantless aech of the barn
could be used in support of a search wartarsearch the remainder of the propeidy § 33. The
Saginaw County Assistant Prosecuting Attorneyeadrto meet with Trooper Meder and to draft
an Affidavit and Search Warrant for the premidds{ 34.

Trooper Meder and Sergeant Gailloecided that Plaintiff ad his wife should leave the
premises pending the execution of the Search Waldrff. 35. Sergeant Garabelli and Deputy
Shields then began escortiRtaintiff and his wie to a parked car in the drivewdd. § 36. Trooper
Meder instructed Sergeant Garabelli and Deputy Shields to conduct a search of the vehicle before
allowing Plaintiff and his wife to remove it from the premiddsy 37. Plaintiff disclosed that his
wife’s shotgun was presit in the vehicleld. § 38. Trooper Meder thesearched the vehicle and
seized the shotguid. 1 39.

Saginaw County District Court Judge Terry Clark issued a search warrant the same day.
Id. § 43. BAYANET and the Thirdistrict Methamphetamine Response Team then searched
Plaintiff's property, including the home, thertilage, and all vehicles and outbuildindg. | 44.

Nine suspected marijuana plants and a d2gge Mossberg pumatgun were seizedd. T 46.
Plaintiff was arrestetbut released two days later pending investigatibr{] 47; ECF No. 29-3 at
PagelD.728. On February 10, 2016, Pi#iimtas charged with three felony counts. ECF No. 1 at
1 48. He was arrestemh May 11, 2016ld. T 49. The Saginaw CountyrCuit Court granted Mr.

Szappan’s motion to suppress and “orderedttieevidence obtained by Defendants as well as

3 The parties do not explain the basis for Plaintiff's arrest on July 18, 2015.
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the poisonous fruits of that evidence be suppres$ed{’ 55. The Saginaw County Prosecuting
Attorney filed a Motion for an Order of Nolle Pexgui due to “lack of evidence,” which the court
enteredld. § 56-57.

I.

Defendants frame their arguments as, adtévaly, a motion to dismiss or a motion for
summary judgment. Notably the significant diffiece is the standard of review. Defendants
contend that Plaintiff fails to state a claim foe fihvasion of privacy anihtentional infliction of
emotional distress claims. ECF No. 29 ag#l®.701-705. Accordingly, the argument will be
analyzed applying the Ruli2(b)(6) legal standard.

Second, Defendants advance additional aenim seeking summary judgment with
respect to other claims. They argue the unlagdalrch claim against Defendant Garabelli should
be dismissed due to lack of evidence.FEo. 29 at PagelD.692-693. Defendants also argue
Plaintiff's unlawful arrest and malicious proséon claims fail because there was probable cause
for the arrest and prosecution or alternatively beedhe officers have qualified immunitg. at
PagelD.693-701. Defendant Shields argues the unlasgfarch and seizure claim against him
should be dismissed because henstled to qualified immunityid. at PagelD.695-697. Finally,
Defendants assethat Plaintiff's Monell claim against Saginawddnty should be dismissed
because he failed to identifpyaofficial policy or practiceld. at PagelD.697-701. The arguments
on the unlawful search, unlawfukrast, malicious prosecution, arMonell claims will be
addressed applying the RU6 standard of review.

.
A pleading fails to state a claim under Rule )@&pif it does not comtin allegations that

support recovery under any recognizable legal thémtycroft v. Igbal556 U.S. 662, 678 (2009).



In considering a Rule 12(b)(&)otion, the Court construes theatliing in the non-movant’s favor
and accepts the allegationsfatts therein as tru&ee Lambert v. Hartma®17 F.3d 433, 439
(6th Cir. 2008). The pleader need not provide ddetl factual allegations” to survive dismissal,
but the “obligation to provide the ‘grounds’ of hisitéle[ment] to relief’ requires more than labels
and conclusions, and a formulaic recitation e #hements of a cause of action will not d&é€il
Atlantic Corp. v. Twombly550 U.S. 544, 555 (2007). In essence, the pleading “must contain
sufficient factual matter, acceptedtage, to state a claim to relifat is plausible on its face” and
“the tenet that a court must accept as trueofillhe allegations contained in a complaint is
inapplicable to legal conclusionddbal, 556 U.S. at 678— 79 (quotais and citation omitted).

A.

Michigan recognizes four distihtypes of privacy torts: liptrusion upon seclusion, 2)
public disclosure of embarrassing private factgpu@®licly painting the plaintiff in a false light,
and 4) appropriation of the plaintiff's likeneg§oe v. Mills 536 N.W.2d 824, 828 (1995).

Plaintiff claims “Defendantsnvaded [his] privacy by obiaing information about the
matter by a method that would be objectionable teasonable person.” ECF No. 1 at PagelD.14.
As such, Defendants read Plaintiff's complainb&an intrusion upon seclusion claim. The three
elements to an intrusion upon seahmsclaim are: “(1) the existenod a secret and private subject
matter; (2) a right posseed by the plaintiff to keep thatubject matter private; and (3) the
obtaining of information about that subjemiatter through some riwd objectionable to a
reasonable man.Doe v. Mills 536 N.W.2d 824, 832 (MichCt. App. 1995) (citingTobin v.
Michigan Civil Service Commissip831 N.W.2d 184, 189 (Mich. 1982)).

Plaintiff's complaint summarilyecites the elements an intrusion upon seclusion claim.

ECF No. 1 at PagelD.14. It does not factually identify the mattemthsiprivate, nor explain his



right to maintain the information private, nekplain how the invasion of privacy would be
objectionable to a reasonable person. Plaintifivgtte to address the deficiency in his response
by stating he “had a reasonable expectation of priattye barn within theurtilage of his home.”
ECF No. 32 at PagelD.1074. HowevBtaintiff has not sought to and his complaint. Further,
the sole focus of a motion to dismiss are the facts alleged by Plaintiff in his complaint. While the
federal pleading standard does not require detddetual analysis, Plaintiff cannot survive a
motion to dismiss where a complaint simplyyides factual allegatis unconnected to the
elements of the claim. A simple recitation of #lements of a claim is insufficient to survive a
motion to dismissBell Atlantic Corp. v. TwombJ\650 U.S. 544, 555 (2007). Plaintiff’'s complaint
fails to state a claim for the privacy claiai seclusion, and accordingly, the claim will be
dismissed.

B.

There are four elements to a prima facie ¢asmtentional infliction of emotional distress
(“HED”) under Michigan law: “(1) the deferaht's extreme and outrages conduct, (2) the
defendant’s intent or recklessse (3) causation, and (4) the sevemotional distress of the
plaintiff.” Lucas v. Awaad330 N.W.2d 141, 150 (Mich. Ct. App. 2013). “Liability for the
intentional infliction of emotional distress $iaeen found only where the conduct complained of
has been so outrageous in character, andteenex in degree, as to go beyond all possible bounds
of decency, and to be regardas atrocious and utterly intoldda in a civilized community.”
Lucas 830 N.W.2d at 150 (quotingoe v. Mills 536 N.W.2d 824, 833 (Mich. Ct. App. 1995)).
Evidence of “mere insults, indignities, threatannoyances, petty oppressions, and other

trivialities” is insufficient to establish IIED liabilityDoe, 536 N.W.2d at 833.



Plaintiff does not identify # actionable conduct at issuehis complaint, but once again
simply recites the elements of a MichighBD claim. ECF No. 1 at PagelD.15. Defendants
presume the conduct at issue is “their alleged unlasearch and seizure of Plaintiff's barn and
Plaintiff's alleged unlawful arst” (ECF No. 29 at PagelD.703) and Plaintiff does not object to
this characterization in his mense. Defendants argue that Riiéi did not seek medical or
psychological treatment after the incident and that Plaintiff had multiple outstanding warrants at
the time of his arrest in May 201l6. at PagelD.703-704. Defendants@aéxplain that Defendants
Shields and Garabelli did not handcuff or arRsiintiff on July 18, 208. Plaintiff only responds
to one of Defendants argumentghat all tortfeasors are liablerfanother torééasors conduct as

long as they “‘counseled, itigated, aided, and abettettie misconduct.” ECF No. 32 at
PagelD.1076 (quotin@rink v. Purnel] 127 N.W. 322, 323 (Mich. 1910). Just as Plaintiff's
additional information included inis response to the motion dleaging his privacy claim cannot
be considered, neither can thettal developments Defendants umb in their motion to dismiss
be considered.

Despite Plaintiff's insistence that all Defendaate jointly liable for the torts of their co-
tortfeasors, Plaintiff’'s complairprovides no explanation for whednduct Plaintiff alleges to be
extreme and outrageous. Even assuming Plaintiféfisrring to his arrest, prosecution, and the
search and seizure of his prope®aintiff fails to allege condudhat is “atrocious and utterly
intolerable in a civilized community.Lucas 830 N.W.2d at 150 (quotinPoe v. Mills 536
N.W.2d 824, 833 (Mich. Ct. App. 1995Rlaintiff is correct that # federal rules only require “a
short and plain statement of thegnds for the court’s jurisdiction.”®#®. R. Civ. P. 8. However,

Plaintiff has done nothing more than enumethte elements for an IIED claim. The Supreme

Court has held that “labels andnclusions[] and a formulaic reditan of the elements of a cause



of action will not do.”Bell Atlantic Corp. v. Twombjy650 U.S. 544, 555 (2007). Plaintiff's claim
for IIED will be dismissed.
V.

Turning next to the motion for summajydgment arguments, a motion for summary
judgment should be granted if thedmant shows that there is no gemudispute as to any material
fact and the movant is entitled jtcdgment as a matter of law.EbB. R. Civ. P. 56(a). The moving
party has the initial burden of identifying where to look in teeord for evidence “which it
believes demonstrate the absence gémauine issue of material factCelotex Corp. v. Catrett
477 U.S. 317, 323 (1986). The burden then shiftaécopposing party who must set out specific
facts showing “a genuine issue for trighfiderson v. Liberty Lobby, Inel77 U.S. 242, 250 (1986)
(citation omitted). The Court must view the eatide and draw all reasonable inferences in favor
of the non-movant and determine “whether thal@wce presents a sufficient disagreement to
require submission to a jury or whether it is so-sigled that one party mugtevail as a matter of
law.” Id. at 251-52.

A.
i

“A false arrest claim under federal law requires a plaintiff to provehleadrresting officer
lacked probable cause to arrest the plaint8fykes v. Anderspf25 F.3d 294, 305 (6th Cir. 2010)
(quotingVoyticky v. Vill. of Timberlake412 F.3d 669, 677 (6th Cir. 2005)). An arrest “based on
a facially valid warrant approved by a magistrate mtesia complete defenséd: If the arrest is
based on a facially valid warrat plaintiff must proveby a preponderance of the evidence that
in order to procure the warrandefendant] ‘knowingly and deldrately, or with a reckless

disregard for the truth, made false statementsnussions that create[d] a falsehood’ and ‘that
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such statements or omissions [we]re mateoiahecessary, to the finding of probable caudd.”
(quotingWilson v. Russ®12 F.3d 781, 786—87 (3rd Cir. 2000)). Probable cause for the arrest “is
defined as reasonable grounds foidiesupported by lesthan prima facie proof but more than
mere suspicion.Td. (quotingUnited States v. McClaj44 F.3d 556, 562 (6th Cir. 2005)). “A
police officer determines the existence of probaifasluse by examining the facts and circumstances
within his knowledge that are sufficient to infofanprudent person, or one of reasonable caution,’
that the suspect ‘has committed, or committing, or is about to commit an offérsel&ly, 291

F.3d at 872 (quotiniylichigan v. DeFillippg 443 U.S. 31, 37 (1979)).

The “tort of malicious prosecution,” the x@ Circuit instructs, is “a separate
constitutionally cognizable clai . . . under the Fourth Amendmgnwhich “remedies detention
accompanied not by absence of legal prodasgshy wrongful institution of legal processSykes
v. Andersong25 F.3d 294, 308 (6th Cir. 2010) (quotation marks and emphasis omitted)
(quotingWallace v. Kato549 U.S. 384, 390 (200arnes v. Wright449 F.3d 709, 715-16 (6th
Cir. 2006). There are four elements to a maliciorssecution claim: 1) gninal prosecution was
initiated against Plaintiff and Defendants “mad#luenced, or participated in the decision to
prosecute,” 2) “lack of probable cause for ttr@minal prosecution,” 3)Plaintiff suffered a
deprivation of liberty, separateofn the initial seizureand 4) the criminal proceeding resolved in
Plaintiffs’ favor. Sykes625 F.3d at 308—09.

i.

Defendants assert probable cause deferigeboth the false arrest and malicious
prosecution claims. They claim “neither Defend&arabelli nor Defendant Shields handcuffed
or arrested Plaintiff on July 18, 2015.” ECF.N&® at PagelD.694. “A police officer determines

the existence of probable cause [for an arresgidaynining the facts and circumstances within his

-11 -



knowledge that are sufficient to inform ‘a prudeetson, or one of reasonable caution,’ that the
suspect ‘has committed, is committing, or is about to commit an offefgalléy, 291 F.3d at

872 (quotingMichigan v. DeFillippo 443 U.S. 31, 37 (1979)). Probable cause is determined by
considering the “totality of the circumstance&ardenhire v. Schuber205 F.3d 303, 318 (6th
Cir. 2000). “In ascertaining whegr a constitutional violatiomccurred, the only question is
whether [the police officer] had probable caus®t whether the evidenegould be sufficient to
support a conviction.’Lyons v. City of Xenja4l7 F.3d 565, 575 (6th Cir. 2005). Further,
“[p]robable cause does not require the same tfpspecific evidence of each element of the
offense as would be neededsupport a convictionAdams v. Williams407 U.S. 143, 149 (1972).

“An arrest pursuant to a fadly valid warrant is normally a complete defense to a federal
constitutional claim for false arrest false imprisonment madaeursuant to 8 1983Voyticky v.
Village of Timberlake412 F.3d 669, 677 (6th Cir. 2005). Thixth Circuit continued and said,

A facially valid warrant is not always ficient to merit summary judgment in an

action brought pursuant to 8§ 1983 whe&vidence exists that a defendant

intentionally mislead or intentionally omitted information at a probable cause

hearing for an arrest or a search warnarovided that the misleading or omitted
information is critical to the finding oprobable cause. In this case, however,

Plaintiff never alleges, much less afeevidence, that any of Defendants

intentionally misled the magistrate or ttléy omitted material information at the

probable cause hearing. n. 4 (citations omitted).

Probable cause for a malicious prosecution claidifferent than the probable cause for a
false arrest claim. A plaintiff claiming false arrestist prove there was no probable cause to arrest
the plaintiff.1d. at 305. A plaintiff raising a claim of eious prosecution under federal law must
demonstrate a lack of probable cause for the prosec&ad. at 308;Walsh v. Taylor 689
N.W.2d 506, 517 (Mich. Ct. App. 2004). Where a piéi had a prior opportunity to litigate the

existence of probable cause-g, through a preliminary hearing—a judicial determination that

probable cause exists has preataseffect unless there is evidence that the officer supplied false
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information to establish probable cauSeePeet v. City of Detrojt502 F.3d 557, 566 (6th Cir.
2007);Hinchman v. Moorg312 F.3d 198, 202 (6th Cir. 2002).
i

It is unclear from Plaintiff's complaint ihis claim for unlawful arrest is based upon
Trooper Meder’s arrestf him on July 18, 2015 or his later astesubject to an arrest warrant, on
May 11, 2016. However, a footnote in Plaintiff’'s pease indicates that he “does not claim that
there was no probable cause to arhést on May 11, 2016.” ECF No. 32 at PagelD.1067 n.5.
Accordingly, the focus will be on the question of whether Defendants had probable cause to arrest
Plaintiff on July 18, 2015, the day of the s#mand seizure at Plaintiff's property.

First, Defendants emphasize that Plaintitfmits that neither Dendant Garabelli or
Defendant Shields handcuffed him on July 18, 201&ehd, Plaintiff claims that they engaged in
“misconduct . . . by encouragingnplicitly authorizing, approvingr knowingly acquiescing in
the misconduct” by Trooper Meder. ECF No. 3PagjelD.1067. Defendants presence at the scene
alone, with no further information regarding thaivolvement in Plaintiffs arrest, does not subject
them to a false arrest claim.

Even if Defendants’ presence at Plaintiff operty was sufficient to create liability for
Meder’s handcuffing of Plaintiff, based on a totality of the factual circumstances, there was
probable cause to arrd3aintiff on July 18, 2015.

During the initial visit to Plaintiff's propgy, Defendants saw marijuana plants being
illegally grown in the backyard in plain sight.aiitiff testified at hisdeposition that he had a
medical marijuana card around thpatint in time and his wife #&tified she never had a medical
marijuana cardSeeECF No. 32-9 at PagelD.1235; EGI6. 32-8 at PagelD.1214. The Michigan

Medical Marijuana Act allows medical marijuandipats to grow up td2 marijuana plants, but
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the plants must be “kept #n enclosed, locked faciyit MCL 8§ 333.26424. Marijuana can be
grown outdoors in an enclosed, locked facility if pients “are grown within a stationary structure
that is enclosed on all sides, except for the dagehain-link fencing, woodeslats, or a similar
material that prevents access by the general putdicteat is anchored, atthed, or affixed to the
ground.” MCL 8§ 333.26423. The police officers testifiadyever, that the marijuana plants were
in a garden near the house anslble to the naked eye while thexere on the property. ECF Nos.
32-4 at PagelD.1105-1107; 32-5 at PagelD.1128-133B at PagelD.1169. A medical marijuana
patient forfeits their right to immunity underettMichigan Medical Marijuana Act if they do not
comply with all elements of the law, includingghg plants in an “enclosed, locked facilitygée
People v. Hartwick870 N.W.2d 37, 42 (Mich. 2015). Becauke marijuana plants were not in
an enclosed, locked facility, probable cawseésted for Plaintiff's arrest on July 18, 2015.
Therefore, even if Defendants Shields andaBelli were engaging in “misconduct . . . by
encouraging, implicitly authaing, approving or knowingly agiiescing in the misconduct” by
Defendant Meder as Plaintiff claims, ECF No. 32 at PagelD.106ve was probable cause to
arrest Plaintiff. Defendants @Gabelli and Shields’ motion fosummary judgment on the false
arrest claim will be granted.

Probable cause for determination of a malicjpusecution claim differs from the analysis
for an unlawful arrest claimPlaintiff was charged with nimataining a laboratory involving
methamphetamine, possession by a felon of a firedrem ineligible to do so, and felony firearm
in Saginaw County Circuit Court. ECF No. 3&{7/PagelD.1204. A problbcause hearing was
conducted by District Coududge Randall JurrerSeeECF No. 32-7 at RgelD.1193. Therefore,
Plaintiff must show evidence that a law ewfment officer provided false information at the

probable cause hearing to succeedanalicious prosecution clairBeePeet v. City of Detrojt
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502 F.3d 557, 566 (6th Cir. 2007). However, Riffimloes not provide any evidence of false
information by police officers at the probable saiwhearing in his response. Plaintiff argues
Defendants “have failed to cisny case law that the presemdghree common household items
[table salt, lye, Coleman camp fuel] found in @mea where they wadlltypically be found is
sufficient to constitute probable [cause]dearch a residence.” ECF No. 32 at PagelD.1068.
However, that is not the relevastandard. Plaintiff must identify assue of genuine fact regarding
a law enforcement officer’s false testimony atrabable cause hearing to prevail on a motion for
summary judgment. He has not done so. Theeeldefendants Garabelli and Shields motion for
summary judgment on the malicious prosecution claim will be granted.
B.
i
The fourth amendment provides,
The right of the people to be secureheir persons, houses, papers, and effects,
against unreasonable searches and sejzhal not be vi@ted, and no Warrants
shall issue, but upon probable causapported by Oath or affirmation, and
particularly describing the place to be searched, and the persons or things to be
seized.
The Supreme Court has held that searches bgidarcement require a warrant, unless the search
“falls within a specific exception to the warrant requiremeRiley v. California 573 U.S. 373,
381-82 (2014).
i.
Defendant Garabelli and Defendant Shieldsrafiferent defenses tihe unlawful search
claim. Defendant Garabelli argues there is inswdfitevidence that he participated in the unlawful

search. Alternatively he contends he is entitled to qualified immunity. ECF No. 29 at PagelD.692-

693, 695-697. Defendant Shieldsntends that he is enatl to qualified immunity.ld. at
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PagelD.695-697. Plaintiff argues in his respotisat his wife did not consent to the law
enforcement officers entering their property, thatendant Garabelli was essentially a lookout to
make sure Plaintiff was occupied while DefentdaMeder and Shields went into the barn to
conduct a search, and that Garabelli was simply présemsure the safety of Meder and Shields.
ECF No. 32. However, Defenda@arabelli’s police report indicatdébat he “stood by with the
CPS worker as she interviewed the family” avak not in the barn with Defendants Meder and
Shields. ECF No. 29-2 at PagelD.710. Plairdi¢knowledged in his deposition that Garabelli
stayed with Ms. Karbowski and Plaintiff tughout the time Ms. Karbowski was speaking with
Plaintiff or Plaintiff’'s wife. ECF No. 29-3 at PagelD.724-725. riifii also testified that he did
not see Garabelli go into the barn until aftee search warrant was issued. ECF No. 29-3 at
PagelD.727. Plaintiff's wife also $éfied that Defendant Garabelli stayed with the CPS worker,
Plaintiff, and herself during th@ame at which Meder and Shields were in the barn. ECF No. 32-8
at PagelD.1213-1214.

Plaintiff does not challenge the justificatifon the CPS complaint nor the legal authority
for the CPS wellness check. Additionally, Plaintiff does not identify any evidence of Garabelli
conspiring with the other policefficers to complete an unldw search and seizure with
Garabelli’'s role being to distract Plaintiff. Plaintiff has not demonstrated that there are genuine
issues of fact that must be decided regarding l6&dira participation in the alleged illegal search
and seizure. Therefore, Defendant Garalseliotion for summary judgment on the unlawful
search and seizure claim will be granted.

il.
Qualified immunity is “an immunity from sunather than a mere defense to liability.”

Mitchell v. Forsyth472 U.S. 511, 526, (1985). The doctrinetpcts government officials “from
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liability for civil damages insofaas their conduct does not violatiearly established statutory or
constitutional rights of which @asonable person would have knowtdrlow v. Fitzgerald 457
U.S. 800, 818, (1982). “Qualified immunity balande® important interests—the need to hold
public officials accountable when they exercise pawesponsibly and theaed to shield officials
from harassment, distraction, and liabilithen they perform their duties reasonabBegarson v.
Callahan 555 U.S. 223, 231 (2009).

The existence of qualified immunity deperms whether a defendant’s action violated
clearly established lawd. at 243—-44. “This inquirgurns on the ‘objectivéegal reasonableness
of the action, assessed in light of the legal rules that were clearly established at the time it was
taken.”” Id. at 244 (quotindgVilson v. Layng526 U.S. 603, 614 (1999). “T clearly established,
a right must be sufficiently cleahat every reasonabl#ficial would [have understood] that what
he is doing violates that right.Reichle v. Howardsl32 S. Ct. 2088, 2093 (2012). “[E]xisting
precedent must have placed the statuboigonstitutional question beyond debatkshcroft v. al-
Kidd, 563 U.S. 731, 741 (2011). The Court has dismmeregarding the sequence with which to
conduct the analysi®earson 555 U.S. at 236. Thus, the Court nieyd that a right is not clearly
established law without first analyzing whetherrdlevant facts actuallystablish a constitutional
violation.Id. Qualified immunity protects “all but theghly incompetent or those who knowingly
violate the law."Malley v. Briggs 475 U.S. 335, 341 (1986).

“Once the qualified immunity defense is raisi@, burden is on the plaintiff to demonstrate
that the officials are not étied to qualified immunity.”Silberstein v. City of Daytor4#40 F.3d
306, 311 (6th Cir. 2006). The relevant inquiry is wieet'‘it would be clear to a reasonable officer
that his conduct was unlawful the situation he confrontedSaucier v. Katz533 U.S. 194, 202

(2001).
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\Y2

Defendant Shields contends that he is enttteglialified immunity for Plaintiff's unlawful
search and seizure claim. Qualified immunity astlield officials “from liability for civil damages
insofar as their conduct does not violate clearlybdistaed statutory or cotigutional rights of
which a reasonable person would have knowtarlow v. Fitzgerald 457 U.S. 800, 818, (1982).
There is a two-part inquiry—is the right clearlytaddished and if so, didefendant violate that
right. Plaintiff asserts the constitatial right at issue is his fourdtmendment right to be free from
a warrantless search of his home and propE®F No. 32 at PagelD.1070-1071. The right to be
free from warrantless searches and seizures without an appkocaelation is a well-established
constitutional right.SeeU.S. ConsTIT. amend. IV;Riley v California 573 U.S. 373, 381-82
(2014).

Because the right to be fre®iin warrantless searches of one’s home is a well-established
constitutional right, in order tprevail on his motion for summajudgment, Defendant Shields
must prove that his actions did not constitut®astitutional violation. Defendant argues that the
search warrant, Plaintiff’'s arse and Plaintiff’'s prosecution wead supported by probable cause
and that “Plaintiff has failed to identify a violan of his constitutional rights independent from
the initial searclof the barn.” ECF No. 29 at PagelD.697 f&wlant correctly antends that there
was probable cause for the arrest and prosecution (and his motion for summary judgment on those
claims will be granted). However, the eviderscgporting the search warrant was suppressed by
the Circuit Court Judge because the evidencizexilto obtain the searebarrant was obtained by
violating Plaintiff's constitutional rights. ECNo. 1 at PagelD.9. Defendant has not offered
evidence or any explanation for why his searcthefbarn prior to the search warrant was not a

constitutional violation. Plaiiff has provided sufficient evidee to believe that Defendant
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Shields is not entitled to qualified immunity ftre illegal search and seizure claim. That is,

Defendant Shields has not proven there is no gquesfigenuine fact as to whether he conducted

an illegal search and seizure on Plaintiffoperty. Defendant Shields motion for summary

judgment on the illegal search and seizure ctairthe basis of qualified immunity will be denied.
D.

To find a municipality liablainder a Section 1983 claim nitust be examined applying a
two pronged inquiryCollins v. City of Harker Height$603 U.S. 115, 120 (1992). First, it must
be determined whether the plaintiff has asserted the deprivation of a constitutionddright.
120-21. The second inquiry is whether the mynailiy is responsibléor the violation.ld. For
liability to attach, both rguirements must be medl.

A plaintiff may not recover against a mumality on a theory ofespondeat superior.
Monell v. Dep’t of Soc. Serys436 U.S. 658, 691 (1978). Insteadplaintiff must prove that
municipality officials maintained a policy or stom that violated the plaintiff's constitutional
rights.Id. at 690-691. The custom does not havee@pproved through official channdid. at
691. Rather, it should be considered a legal institutnat is “so permanent and well settled as to
constitute a ‘custom or usage’ with the force of lakeficiano v. City of Clevelan®88 F.2d 649,
655 (6th Cir. 1993) (quotinylonell, 436 U.S. at 691). However, tfect a custom existed is not
itself enough to demonstrate munidipability. The plaintiff mustalso demonstrate that “through
its deliberate conduct, the municipality was ttnoving force’ behind the injury alleged3d. of
Cty. Comm’rs v. Browrb20 U.S. 397, 404 (1997) (emphasis ordijttélt must reflect a course of
action deliberately chosen frammong various alternativefbe v. Claiborne Cty103 F.3d 495,

508 (6th Cir. 1996).
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The Sixth Circuit has identifée four ways in which a platiff may demonstrate that a
municipality’s custonor usage is illegalThomas v. City of Chattanoogd98 F.3d 426, 429 (6th
Cir. 2005). They are: “(1) the municipality’s legislative enactments or affigjency policies; (2)
actions taken by officials withrfal decision-making authority; (3)policy of inadequate training
or supervision; or (4) a cush of tolerance or acquiescerafdederal rights violations.Id.

To succeed on a claim of inaction under tbarth category, the plaintiff must show
deliberate indifference onetpart of the defendariDoe 103 F.3d at 508 (6th Cir. 1996). It must
amount to more than a collection of “sloppy, esen reckless, oversights; it means evidence
showing an obvious, deliberate indifferencéd. The plaintiff must demonstrate that the
municipality had a pattern of inadeafely investigating similar claim8urgess v. Fischef735
F.3d 462, 478 (6th Cir. 2013). “That a plaintiff haffexed a deprivation diederal rights at the
hands of a municipal employeelliot alone permit an inference of municipal culpability and
causation.’Board of Cty. Comm’rs520 U.S. at 406.

Monell sets a high bar for plaintiffs wishing to bring a Section 1983 claim against a
municipality and it will rarely survive a summary judgment motidanson v. Madison Cty. Det.
Ctr., 736 Fed. Appx. 521, 541-42 (6th Cir. 2018). The ripality must be engaging in a custom
that harms plaintiff's rights ando so in a deliberate fashion.

For purposes of surviving summary judgme?gintiff has fulfilled the first requirement
by claiming that Saginaw Counviolated his rights under tHeourth Amendment. ECF No. 1.
This leaves the second requirement.

In his response, Plaintiff seems to arguat tS8aginaw County’s custom at issue is its
custom of tolerating or acquiescing to fedeigiht violations. ECF No. 32 at PagelD.1072-1073

(“where the need to take some action to cdritre agents of the govenent ‘is so obvious, and
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the inadequacy [of existing practice] so likely teuttin the violation of constitutional rights, that
the policymake][r] . . . can reasonably be saitidawe been deliberatelpdifferent to the need”
(quotingCity of Canton v. Harris489 U.S. 378, 390 (1989))).

Plaintiff summarizes the facts of the caamd then simply concludes that “[t]he
policymaker’s toleration of Defendants MederdaShields’ behavior establishes a policy-in-
practice just as readily attributable to the noipality as a one-act policy-in-practice.” ECF No.
32 at PagelD.1073. Defendant Meder is a Michi§tate police trooper, not a Saginaw County
employee and therefore, his behavior cannotesitfpaginaw County to liability. This leaves
Defendant Shields’ conduct dke only party acting for Sagaw County. Plaintiff has not
identified any evidence of inifierence on the part of Sagina®ounty in relation to Defendant
Shields’ conduct. Plaintiff has nekplained if Shields was disciplined nor if he was encouraged
to participate in additional training on constitutrights regarding warrdgless searches. Plaintiff
also provides no evidence ofrslar occurrences by other Sagiv County police officers. In
summary, there are no genuine issues of natéact regarding Sagaw County’s policies.
Defendant Saginaw County’s maii for summary judgment on thvonell claim will be granted.

V.

Accordingly, it is herebyORDERED that Defendants’ motioto dismiss and/or for
summary judgment ISRANTED IN PART AND DENIED IN PART . Defendants Garabelli
and Shields motion to dismiss as to Count V, the invasion of privacy cla@RANTED.
Defendants Garabelli and Shields motion to disrags$o Count VI, the intentional infliction of
emotional distress claim, GRANTED . Defendants Garabelli and Shields’ motion for summary
judgment on Count I1, the unlawful arrest claimGRANTED . Defendants Garabelli and Shields

motion for summary judgmeris to Count Ill, the malicious prosecution claimGRBANTED.
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Defendant Garabelli’'s motion for summary judgmertbaSount I, the unlawful search and seizure
claim, is GRANTED. Defendant Shields’ motion for summary judgment as to Count I, the
unlawful search and seizure claimDBENIED . Defendant Saginaw County’s motion for summary
judgment as to Count IV, thdonell claim, iSGRANTED.

It is furtherORDERED that the Complaint, ECF No. 1, as to Defendants Saginaw County
and Mark Garabelli i®ISMISSED WITH PREJUDICE .

It is furtherORDERED that Count I, the unlawful seareind seizure claim, of Plaintiff's

Complaint will proceed to trial as against Defendants Meder and Shields.

Dated:Januaryl4, 2020 s/Thomaks. Ludington
THOMASL. LUDINGTON
Lhited States District Judge
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