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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
TERRY HOUTHOOFD, et al.,
Plaintiffs, CaseNo.19-11986
V. Honorabl&homasl. Ludington

TUSCOLA COUNTY ROAD COMMISSION,
et. al.,

Defendants.
/

OPINION AND ORDER GRANTING DEFEND ANTS’ MOTION FOR FAILURE TO
STATE A CLAIM, DENYING PLAINTI FFS MOTION FOR PARTIAL SUMMARY
JUDGMENT, AND GRANTING DEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT
On July 3, 2019, Plaintiffs filed a complaint, motion forearpartetemporary restraining

order prohibiting certain roadmprovement, and a motion edeng a determination that
Defendants’ were acting in contempt of an eadieler of this court. ECF Nos. 1-3. On July 10,
2019, the motions were denied. ECF No. 5. August 19, 2019, Plaintiffs filed an amended
complaint and a second motion forenpartetemporary restraing order. ECF Nos. 9, 10. Terry
and Wendy Houthoofd reside at 6215 Garner Roatitheir daughter ands-in law, Terra and
Aaron Mallais, own propertyout do not reside) at 6188 Garrigwad, Akron, Michigan. In their
amended complaint, Plaintiffs allege tha¢ thuscola Road Commission and its commissioners
violated their federal constitutional rights, specifically the takings clause of the Fifth and
Fourteenth Amendment and illegsgeizure under the Fourth Aamdment, and the takings and
seizure clauses of the Michigan state constituit®®E No. 9. Plaintiffs allege that “Defendants

demand for a survey of Plaintiffigsroperties before fixing Garn€étoad and Oakhurst Park Drive

corrupts Plaintiffs’ title to thir properties” and that Defemula illegally entered upon their
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property to cut down tree limb&d. Plaintiffs also seek a declaratory judgment that they hold
record title to their propertand “fear that unlesthis Court enters its Declaratory Judgment
restoring title to Plaintiffs, Defedants will under color of law, ctinue to finalize the survey of
the intersection corner of Garner Road and OadtHeark Drive and ‘take’ their properties during
the road repairs/gravel, causing cangd and further irreparable harnd’ Plaintiffs also allege
Defendants acted in a grossly negligent mannéiiimg “to obey all statuds, rules, regulations
and applicable laws, to preserve the peackpaotect the lawful ghts of Plaintiffs.”ld. Finally,
Plaintiffs allege Defendants cagbsintentional infliction of emt@nal distress, illegally entered
upon Plaintiffs’ property, and sidered Plaintiffs’ title by demarlj that Plaintiffs’ property be
surveyedld. The second request for a temporasstnaning order was denied. ECF No. 11.

On October 31, 2019, Defendants filed a motiayttitled a “motion for partial summary
judgment” seeking to dismiss Counts V (IIED), {ttespass), and VIl (slander of title) due to
governmental immunity and failure to state a claim. ECF No. 18. The response and reply were
timely filed. ECF No. 21, 22. On March 31, 2020, Ridis’ fled a motion for partial summary
judgment and on May 1, 2020 Defendants’ fileeh@tion for summary judgment. ECF Nos. 28,
32. Responses and replies were timely filed. ECF Nos. 31, 34, 35, 36.

l.
A.

Before discussing the facts of the immediedse, a 2000 case needs to be reviewed to
furnish historical context téhe immediate dispute. In A®230 Plaintiffs Terry and Wendy
Houthoofd filed a complaint agast the Tuscola County Ro&bmmission, Wisner Township,
the Michigan Department of Natural Resourcié® Michigan Department of Environmental

Quiality, and multiple individuals. “Plaintiff's compldifin the earlier case] arises out of an alleged



effort to have a portion of thegroperty turned into a public road as to allow theublic to gain
access to some State land.” ECF No. 33. IndeethtPigiinclude a “Tax Map” as an exhibit in

this case which depicts Garner Road termimgatiear Saginaw Bay @fake Huron. ECF No. 28-

8 (see I.B. for the map). The map also depicts multiple ten foot wide walks to the west of Garner
Road, one of which connects with dashed lineaam what is called “Oakhurst Park” on the east
edge of the neighborhootll. Plaintiffs also furnish a map pieting Garner Road as a public
highway in the 1920s when the neighborhood was platted. ECF No. 28-2.

Judge Lawson summarized the issues in tirado case as follows “The Road Commission
argues that Garner Road extended across ParftehAat least 1934 and for more than ten years
thereafter to provide public accdasghe lakeshore. The key issue in the case, therefore, is whether
or not a highway-by-user was establishedirdurthe critical time period.” ECF No. 100.
Ultimately, Judge Lawson concluded “The evidence does not conclusively demonstrate that the
public use of the road [Gardner Road — exiegpdo Saginaw Bayjvas open, notorious, and
exclusive from 1935 to 1945. It isue that the defendant hapided the testimony of various
individuals that the road was accessed by thdigtd hunt, swim, angngage in recreational
activities. However, there is no evidence tih&ise activities were naone under protest by the
property owners at the time, thrat the property owners did ngitant permission to the public to
use the road for limited purposes.” ECF MO0. Accordingly, on June 18, 2003, Judge Lawson
denied Defendants’ motion for summary judgment.

On February 5, 2004, a consent judgmentevdasred between Plaintiffs Terry and Wendy
Houthoofd and the Tuscola County Road Cassion. The judgment defined Plaintiffs
Houthoofd’s property as

Commencing at the Northwest cornertbé Southwest quarter of the Southwest
quarter of Section 1, Town 14 North, Rang&ast; thence East 30 feet, thence S



25 ° 39’ E, 277.3 feet to a point 150 feesEaf the West line of said Section 1,
thence S 9 ° 28’ E., 364.8 feet, thence VRdstfeet to the Wesine of said Section
1, thence North 610 feet to the beginniAéso, commencing 30 feet East of the
Northwest corner of the Southwest quadethe Southwest quarter of Section 1,
Town 14 North, Range 7 East, thence Eastf@@8 thence S 23° 19’ E, 442 feet to
center of ditch bank, thence S 34 ° 02’ Wong center of itth bank 247 feet,
thence West 20 feet, thence N 9 ° 28’ W, 36de8 to a point 150 feet East of West
line of section, thence N 25 °39" W, 277&&t to point of begning, being part of
Section 1, Township 14 North, Range 7 East, in the Township of Wisner, County
of Tuscola and Statof Michigan.

ECF No. 18-2.

The judgment provided that

Defendants Tuscola County Road Corssion and Tuscola County have no rights

or authority to use, encroach upon, infringe, access or make claim to a road,

roadway, easement, right of use, rightaafy, right of access or make any other

claim whatsoever to the above-descrilpeoperty or to expand Garner Road, it

is presently maintaineanto Plaintiffs’ above-describgmoperty in any fashion.

ECF No. 18-2 (emphasis added).

B.

Plaintiffs allege in this case that Datlants Tuscola County Road Commission and its
commissioners have violated their federal aatestonstitutional rights by seeking to expand the
width of the curve from Garner Road to Oakhuratk Road. ECF No. 1. Plaintiffs Mallais own
property on the inside of theurve between Garner and OaldtuPark Road and Defendants
Houthoofd own property on the outsi of the curve between Garner and Oakhurst Park Road.
ECF No. 28-3 at PagelD.326; ECF No. 28-8 at PagelD.334.

Plaintiffs’ undated “tax map” shows a dasHexwk, presumablyndicating a road, called
Oakhurst Park that begins at thedimost northerly ‘walk’ of the git, exiting the plat to the west

and meandering south to Allen Road. ECF No82&he relevant portioof the map is shown

below.
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Plaintiffs also rely in part on a 1922 SurvegoCertification of Oak Hurst Park and a 1924
dedication to the public df0O feet across walks for public useleir original complaint. ECF No.
1 at PagelD.26-29. Plaintiffs allege that the Wwidf what is now Oakhurd®ark Drive is “still
close to the original 10 foot.” ECF No. 1 atge#D.29. In an affidavit, Plaintiff Terry Houthoofd
averred that

That the Oak Hurst Park lot dimensions were platted for a reason with the dedicated
10 foot walks. The houses and cottagesiHemmost part are extremely close to each
other and to allow the walks to get any wider than they are currently would raise
havoc. To allow Defendant Road Commissito take land away from Plaintiff
MALLAIS and widen the road toward thehouse would be unconscionable as it
would have the probability of placing theabright up tight, within several feet of
their house. Without a doubt that is sahmeg the original landowner clearly did

not want happening and why the walksrevaestricted right from the very
beginning to that of 10 feet.

[] That if there was a road establishedotigh use, then it @uld have been (its
beginning) from the west end of the 10 faa@lk and then coniuing in a southern
direction until it intersects with Allen Ral near the Southwest corner of Oak Hurst
Park. However, the 10 foot walk from thest edge of Oak Hurst Park to where it
meets the intersection of Garner Road to the east was established by means of a



platted restricted dedicath and therefore is not ebtshed through the highway

by use statute.

ECF No. 1 at PagelD.30.

In their response to Defendahimotion, Plaintiffs includedan affidavit from Gerald
Sweetman, an 81 year old resident in Houthdafdgyhborhood, who averighat Oakhurst Park
Drive was a sand road and it was only after thamas harbor was dreddehat local residents
asked the Tuscola County Road Commission, ateutaertain, to mainiathe road. ECF No.
35-2. A different individual who lived in theeighborhood averred that the Tuscola County Road
Commission commenced maintenance of OakHask Drive in the mid-1980s. ECF No. 35-6.
Plaintiffs also include aerigthotographs from the 1940s thru the 1960s and an affidavit of a
Michigan State University GIS analyst. ECF.NBb-7 — 35-12. The analyst concluded that “the
road was not significantly improved since 1963 @dot being maintained as a county road.”
ECF No. 35-11 at PagelD.581.

On August 2019 Defendants commissioned survey work by Spicer Engineering to
determine how much the curve would need tevlzkened to furnish snow removal services from
Garner Road to Oakhurst Park Drive. ENB. 14 at PagelD.131-132. The graphic below was
completed by Spicer. The cross-hatching reflea@sstirvey location of #tnHouthoofd’s property
subject to the 2004 consent judgmy. Platted lots 115 and 1&6e owned by Defendants Mallais.
ECF No. 10 at PagelD.85. Mabamay also own plats 10403, 87, 88, 102, and 103. ECF No. 1
at PagelD.27. The entire map and sieries of maps completed by Spicer which depicts the precise

dimensions of the proposed expansion of th@econto Oakhurst Park Drive can be found at ECF

No. 31-6.



Plaintiffs have not provided a survey reflegtithe location of their land. Neither have they
disputed the accuracy of Defendants’ surveyweler, they did provide the following visual

depiction of their property.




ECF No. 28-3.

Defendants disagree with Rigffs’ contention that Oakhur&tark Drive is limited to the
10 feet right of way included ithe plat. Defendants argue thaten the subdivision was platted
in 1924, Garner Road and Allen Road were bothadeg@ias having a 66-foatide right of way.
ECF No. 31 at PagelD.389. The 1922 surveyifteate/1924 platting ma shows the 66’ wide
right of way. ECF No. 31-2 at PagelD.404. Theontend that Oakhurst Park Drive was not
established when the Plat was dedicated (unlik@&aroad and Allen Road). They allege it was
created by user, then assumedh®syRoad Commission (that ispiredly dedicated to public use
for ten years), and then formally accepted by the Road Commission in 1940. ECF No. 31 at
PagelD.393-394. Defendants cite to “Exhibit B” eddence, but there is no exhibit B in the
attachments. However, ECF No. 31-4 atgél®.416 appears to be the Oakhurst Park
neighborhood roads that the Tuscola County Roaurission deemed to be part of their road
system in a 1940 resolution, which may be wbetendants are relying upohnbat said, there is
no key and there is no indication the map is draw scale or provides any information to the
reader about the length or width of the roadsh@map. The number “30” is written on the bend
of what is likely Oakhurst Park Drive where meets up with AllenRoad, but there is no
explanation of itsignificance.

The survey furnishes answers to many of theessaised by the Plaintiffs. First, nearly all
of the existing improved portion of Garner Roadcontained within tl legal description of
Plaintiffs Houthoofds’ propertyeCF No. 31-6 at PagelD.424. How that may have occurred is not
explained as no title history is furnished for eittHouthoofds’ property or, for that matter, for
Garner Road. Second, when Oakhurst Park was improved, the “curve” from Garner Road to the

west and onto Oakhurst Park completely missed@feot platted walk and fully encroached onto



at least lots 117, 118 and 119 buttaey not on the Mallais’ mperty. Again vy that occurred
and why the lot owners agreedth@® encroachment is nitcluded with the parties materials, but
the survey does not corroborate thilallais’ factual assertionginally nothing in the detailed
survey drawings reflect any proposed improvenetiie Garner Road/ ®aurst Park Drive curve
that anticipates straying from the locatiortlud road as it was maintained in 2000.

I.

In their ECF No. 18 motion, Defendants conteéhdt they “move thiCourt for partial
summary judgment pursuantfed. R. Civ. P. 12(B)(6).” ECF No. 18 at PagelD.156. However,
the standard for a motion for summary judgmeimdétuded at FRCP 56(a). A motion for failure
to state a claim arises under FRCP 12(b)(6), Wwhas a very different standard. A 12(b)(6) motion
“must be made before pleading if a respongileading is allowed.FRCP 12(b). Defendants
answered the amended complaint on Septedihe2019 and filed the current motion on October
31, 2019. Accordingly, the motion, if it were to lmnsidered a motion to stniss under 12(b)(6),
would be untimely. However, FRCP 12(h)(2)(@)vides that “[f]ailureto state a claim upon
which relief can be granted . . . may be raisedby a motion under Rule(c).” And FRCP 12(c)
provides that “[a]fter the pleadys are closed--but early enough twtdelay trial--a party may
move for judgment on the pleads.” Accordingly, Defendantsiotion, ECF No. 18, which seeks
relief due to Plaintiffs’ failure to statecdaim will be construed as a motion under 12(c).

“The standard of review for a [motion fgtjdgment on the pleadingsnder rule 12(c)] is
the same as that for a motion to dismiss under Federal Rule of Civil Procedure 12hi{&).C.

v. J.H. Routh Packing Ca246 F.3d 850, 851 (6th C2001). Courts must view the pleadings in
the “light most favorable to the nonmoving padgcept the well-pled factual allegations as true,

and determine whether the moving party is entitled to judgment as a matter aCtamniercial



Money Ctr., Inc. v. lllinois Union Ins. C&08 F.3d 327, 336 (6th CR007). However, the court
“need not accept as true legal conclusionsinwarranted factual inferencedfixon v. State of
Ohio, 193 F.3d 389, 400 (6th Cir. 1999). A motionjimgment on the pleadings “is granted when
no material issue of faeixists and the party rkimg the motion is entitletb judgment as a matter
of law.” Paskvan v. City of Cleland Civil Serv. Comm’y946 F.2d 1233, 1235 (6th Cir. 1991);
see alsaJPMorgan Chase Bank, N.A. v. Windget0 F.3d 577, 581 (6th Cir. 2007).
.
Michigan law provides that

(1) Except as otherwise provided in this aogjovernmental agency is immune from
tort liability if the governmeral agency is engaged in the exercise or discharge of
a governmental function. . . .

(2) Except as otherwise provided in thsgction, and without regard to the
discretionary or ministerianature of the enduct in question, each officer and
employee of a governmental agen®ach volunteer acting on behalf of a
governmental agency, and each member of a board, council, commission, or
statutorily created task force of a governmaéagency is immune from tort liability

for an injury to a person or damageptoperty caused by thadficer, employee, or
member while in the course of employment or service or caused by the volunteer
while acting on behalf of a governmental agency if all the following are met:

(a) The officer, employee, member or vokmat is acting or reasonably believes he

or she is acting within the gpe of his or her authority.

(b) The governmental agency is engaged in the exercise or discharge of a
governmental function.

(c) The officer's employee’s member’s,\alunteer’'s conduct does not amount to
gross negligence that is the proximegeise of the injury or damage.

MCL 691.1407.

i.

To maintain an action againsigovernment agency, a plaintiffust plead in avoidance of
immunity. Mack v. City of Detrojt649 N.W.2d 47, 55-56 (Mich. 2002)his is done “by stating
a claim that fits within a statutory exceptionbyrpleading facts that demstrate that the alleged
tort occurred during the exercise or discleaof a nongovernmental or proprietary functiolal.”

at 57. “The presumption is, therefore, thagavernmental agency is immune and can only be

-10-



subject to suit ifa plaintiff's case falls witim a statutory exception. Asdu it is the responsibility
of the party seeking to impose lifity on a governmental agencydemonstrate that its case falls
within one of the exceptionsMack v. City of Detrojt649 N.W.2d 47, 55-56.

The Michigan Supreme Courtsal explained that “All govemental agencies (state and
local) are immune from tort liability for injurierising out of the exersgé or discharge of a non-
proprietary, governmental functiotfGovernmental function’ is dimed as any activity which is
expressly or impliedly mandated or autlzed by constitution, statute, or other laiRbss v.
Consumers Power Ca363 N.W.2d 641, 647, 661 (Mich. 1984).

i.

“[Glovernmental employees enjoy qualified immunity for intentional torts. A
governmental employee must raise governmentalinityas an affirmative defense and establish
that (1) the employee’s challengects were undertaken during ttwurse of employment and that
the employee was acting, or reasonably believeddseacting, within the scope of his authority,
(2) the acts were undaken in good faith, an@3) the acts were disdrenary, rather than
ministerial, in nature.’Odom v. Wayne County60 N.W.2d 217, 218 (Mich. 2008Ross 363
N.W.2d at 667—68. Only intentional torts that éasin 1986 are covered by the tort immunity act
for individual employeesSeeOdom 760 N.W.2d at 228; MCL 691.1407(3).

“[A] lack of good faith [is defined] as ‘ni@ious intent, capri@us action or corrupt
conduct’ or ‘willful and corrupt misconduct.Odom 760 N.W.2d at 225 (ietnal footnotes and
citations omitted). “[W[ilful and wanton misconduct is made auly if the ®nduct alleged shows
an intent to harm or, if not that, such indifferet@e/hether harm will result as to be the equivalent

of a willingness that it doesld.
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A discretionary act “require[s] persondgliberation, decision and judgmenRbss 363
N.W.2d at 668. The Michiganupreme Court explained that discretionary act “involves
significant decision-making, while [ministerial aftinvolve[] the execution of a decision and
might entail some minor decision-makindd. “Many individuals are given some measure of
discretionary authority in order to perform their duties effectively. Therefore, to determine the
existence and scope of the individual’'s immurfiitym tort liability in a particular situation, the
specific acts complained of, rather than the ganeature of the activity, must be examined.”
“[Immunity extended to individals is far less than thatfarded governmental agenciesd.

i

Plaintiff alleges three intentional torts — lIEfespass, and slandertdfe. There are four
elements to a prima facie case for intentianéliction of emotional distress (“lIED”) under
Michigan law: “(1) the defendant’s extreme andrageous conduct, (2) the defendant’s intent or
recklessness, (3) causation, and (4) the reeeenotional distress of the plaintiffllucas v.
Awaad,830 N.W.2d 141, 150 (Mich. CApp. 2013). “Liability for the intentional infliction of
emotional distress has been found only wheredmeluct complained of has been so outrageous
in character, and so extreme in degree, @®tbeyond all possible bounds of decency, and to be
regarded as atrocious and utterliolarable in a civilized communityl’ucas 830 N.W.2d at 150
(quotingDoe v. Mills 536 N.W.2d 824, 833 (Mich. Ct. App. 1995Evidence of “mere insults,
indignities, threats, annoyancesttp@ppressions, and other trivialgigls insufficiert to establish
IIED liability. Doe, 536 N.W.2d at 833.

Common law trespass is “ampauthorized intrusion or invasi of the private premises or
lands of another.Fruman v. City of Detrojtl F. Supp. 2d 665, 675 (E.D. Mich. 1998). The

intrusion must be intentionalerlecki v. Steway278 Mich. App. 644, 654 (2008).
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The elements of a slander of title claim arggfalse statement of the defendant affecting
the plaintiff's right tothe property, (2) malice, dn(3) special damageB&B Investment Group
v. Gitler, 581 N.W.2d 17, 20 (Mich. Ct. App. 1998); MCL § 565.108.

V.
A.
i

Defendants argue that the Road Commissi@nitanunity for the IIED claim “because it
was engaged in a governmental function and radrtbe exceptions to governmental immunity
apply [and t]he indidual Defendants have immunity pursuant@Qdom” ECF No. 18 at
PagelD.166-167. Defendants also argue that ‘Yglere simply no facts alleged which would
support Plaintiffs’ claim for intentional inflictionf emotional distress in light of governmental
immunity.” Id.

Plaintiffs respond by explaining some oétbase law addressing governmental immunity
and arguing that the illegal kimg and seizure of their pperty under federal and state
constitutional law caused Plaintiffs to suffer intentional infliction of emotional distress. ECF No.
21 at PagelD.244-245. Plaintiffssal explain that “Defendamtacted knowingly, willfully,
intentionally, and with reckless disregard antibégate indifference to Plaintiffs’ constitutional
rights, and purposefully interfed with Plaintiffs’ property ghts. That the aforementioned
reckless and other conduct on the part of the mizfets was arbitrary and capricious in violation
of Plaintiffs’ substantive due peess rights under the 14th Amendmeid."The alleged malice
stems from how Defendants “allcthe one neighbor to place pemnent posts in their yard along
the Drive” but not Plaintiffsld. at PagelD.247. Also, “Defendants cadshe snow this past winter

of 2019 to be plowed and cleanaat next to the neighbors’ mailboxéo such an excellent degree
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there was no need for them toosel” but then left snow withib feet of Plaintiffs’ mailboxedd.
Plaintiffs also explain that “Plaintiff Terry Houtbfd has an incurable muscle disease that causes
him excruciating pain and sevammotional distress when he ispéd under stresdnfortunately,

he has had to suffer and endure excruciating gathsevere distress, due to Defendants’ afore-
stated actions.” ECF No. 21 at PagelD.251.

As for individual defendants, Plaintiffs qare their actions were ministerial and not
discretionary, thereby eliminating any pdssi governmental immunity. ECF No. 21 at
PagelD.251. In the alternative, Risifs argue even if the actsre discretionary, “acts of an
intentional nature intended to create emotionsiredss and/or trespassstander title are outside
the scope of duty and are therefaat discretionary acts.Id. (emphasis in original).

i.

First, Defendant Tuscola County Road Commission is a governmental entity entitled to
governmental tort immunity for IED under MCL 691.140) (Plaintiffs havdailed to plead any
exceptions to tort immunity. Accordingly, Cowitwill be dismissed as against Tuscola County
Road Commission.

As for the individual defendants, Plaintiffs’ amded complaint simply alleges that “[t]he
conduct of Defendants caused Plaintiffs sear®tional distress and mial anguish. [] As a
direct and proximate result of Defendants’ awti Plaintiffs have suffered pain, humiliation,
embarrassment, emotional and psychologicalratisi anxiety and anguish.” ECF No. 9 at
PagelD.80. Plaintiffs also incorporagarlier stated facts by referenéd. However, the amended
complaint does not allege any conduct by théividual defendants tmtentionally cause a
Plaintiff emotional distress. The complaint provideat “Defendants Jack Laurie, Gary Parsell,

David Kennard, Julie Matuszak, and Duane WelterTuscola County Road Commissioners.. . .
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[and] may hereinafter sb be referred to as ‘DefendaRbad Commission.” ECF No. 9 at
PagelD.67. However, fellow defendant Tuscotaufity Road Commission, is also referred to as
“Defendant Road Commissionld. Therefore, when Plaintiffs allege that “Defendant Road
Commission” committed various acts such as hargsBlaintiffs and tearing up their grass with
graders, none of the individual defendantsideatified by name. “Detailed factual allegations”
are not required to survive a motion for failure to state a cBeti.Atlantic Corp. v. Twombjy
550 U.S. 544, 555 (2007). However, the pleading tronastain sufficient factual matter, accepted
as true, to state a claim to relief that is plausiibiéts face” and “the tenéhat a court must accept
as true all of the allegations contained in a complaint is inapplicable to legal conclukjbak.”
556 U.S. at 678-79 (quotations and citation omittétie only reference tan individual road
commissioner is an allegation thegrry Houthoofd visited Jack uae’s “home in an attempt to
resolve the situation” and that Jack Laurie has yet to return a phone call to Terry Houthoofd. ECF
No. 9 at PagelD.75. The failure teturn a phone caié not a sufficient predicate for an IIED
claim. Therefore, Plaintiffs have failed to sta claim for IIED againghe individual defendants
and accordingly, the Count V will be dismissed agblack Laurie, Gary Parsell, David Kennard,
Julie Matuszak, and Duane Weber.
B.
i

Next Defendants argue that fpass is an intentional tort and therefore the road commission
is entitled to governmental immunity. ECF No.di8167. Defendants also argue Plaintiffs fail to
make a claim that the individual fé@dants trespassegon their propertyld.

Plaintiffs respond that Defendants “are chdrgéth the jurisdicton over the public roads

in Wisner Township and Tuscola County a&atew or should have known that Oakhurst Park
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Drive was a platted and dedied 10 foot road within thédoundaries of Oak Hurst Park
subdivision.” ECF No. 21 at PagelD.248. Plaintifiscehrgue that “Defendants have either entered
upon or caused someone to commitgess upon the Plaintiffs’ propertiesd. at PagelD.251.

i.

First, Defendant Tuscola County Road Commission is a governmental entity entitled to
governmental tort immunity for trespass unti€L 691.1407(1). Plaintiffs have not pled any
exceptions to tort immunity. Accordingly, Cowit will be dismissed as against Tuscola County
Road Commission.

Second, as for individual Defendants, Plaintifiended complaint does not allege that
any individual defendants trespassed upon tpedperty. As statedcarlier, except for one
unreturned phone call by Jack Laurie, there ravereferences to acts committed by specific
individual defendants in the amended complaint.riifés’ allegations of tkeir yard being torn up
by graders and employees being sent to haRiasitiffs are only keged to have been
accomplished by “Defendant Road Commission.” €hare insufficient facts alleged to state a
claim for the individual defendants’ trespassRiaintiffs’ property. Accordingly, Count VI will
be dismissed as against Jack Laurie, Gargdfa David Kennard, Jie Matuszak, and Duane
Weber.

C.
i

Lastly, Defendants argue that slander on title is an intentional tort and therefore the road
commission is entitled tgovernmental immunity. ECF NA8 at PagelD.167. Defendants also
argue that the complaint “faite identify a specificndividual defendant tnose individual conduct

is allegedly responsible for the slanda title.” ECF No.18 at PagelD.167-168.
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Plaintiffs contend that Defelants “knew when ordering Paiffs Mallais not to put a
fence, posts, and/or rocks on their property, tmcemove the rocks that were already on the
property abutting the Drive, that they were giolg Plaintiffs’ constitutional rights, conducting
acts in violation of MCL 247.190, and additionadiffecting plaintiffs’tittes.” ECF No. 21 at
PagelD.248. Plaintiffs also argubat “Defendants have subjectélde Plaintiffs to constant
attempts to take their properties, intruded rugbeir properties, exerted control over their
properties, all in violabn of their State and Federal Condtinal rights. They have done so to
Plaintiffs Mallais for over five (5) years and Riaintiffs Houthoofd forapproximately the last
twenty (20) years, including forcinthem to sue the Defendants twicéd. at PagelD.249.
“Defendants’ demand for &intiffs’ properties to be surveyed was a declaration to the world that
their properties are subject to ra@ght of ways which as to OakhsirPark Drive is absolutely not
true. Plus, Defendants’ actiorsf grading unto both Plaintiffs’ properties causing damage
indicated to the world that Defdants have claims of road righit way on Plaintiffs’ properties
abutting Garner Road and OakhuPstrk Drive. As a consequencEDefendants actions, title to
Plaintiffs’ properties have beatandered.” ECF No. 21 at PagelD.252.

Plaintiffs also argue that the “acts of impleming their decision were ministerial and as
such, does not satisfy the final element of Rosproviding immunity. The individual Defendants
participated in making that decision and then vgene of implementing its ministerial acts.” ECF
No. 21 at PagelD.252.

i.
First, Defendant Tuscola County Road Commission is a governmental entity entitled to

governmental tort immunity faslander of title undeMCL 691.1407(1). Plaintis have failed to
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plead any exceptions to tort immunity. Accioigly, Count VII will be dismissed as against
Tuscola County Road Commission.

Second, as for individual Defendants, Plaintiffimended complaint does not allege what
each defendant did to slander the title of Pifigtproperty. As stated earlier, except for one
unreturned phone call by Jack Laurie, there ravereferences to acts committed by specific
individual defendants in the amended complaint.riifés’ allegations of tkeir yard being torn up
by graders and employees being sent to harasstiffs are only alleged to have occurred by
“Defendant Road Commission.” There are ingudint facts alleged to state a claim for the
individual defendants’ trespass Biaintiffs’ property. Accordingly, Count VIl will be dismissed
as against Jack Laurie, Gary Parsell, @d¢#ennard, Julie Matuszak, and Duane Weber.

V.

Both Plaintiffs and Defendants filed tmmns for summary judgment. A motion for
summary judgment should be graa if the “movant shows thatdle is no genuine dispute as to
any material fact and the movant is entitled tigjment as a matter of law.” Fed. R. Civ. P. 56(a).
The moving party has the initiurden of identifyingvhere to look in theecord for evidence
“which it believes demonstrate the abseata genuine issue ohaterial fact."Celotex Corp. v.
Catrett 477 U.S. 317, 323 (1986). The burden then stofthe opposing partwho must set out
specific facts showing “genuine issue for trial Anderson v. Liberty Lobby, Inet77 U.S. 242,
250 (1986) (citation omitted). The Court musewi the evidence and draw all reasonable
inferences in favor of the non-movant and deteeniwhether the evidere presents a sufficient
disagreement to require submissiona jury or whether it is sone-sided that one party must

prevail as a matter of lawld. at 251-52.
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VI.

FRCP 56(a) provides thatd] party may move for summary judgment, identifying each
claim or defense--or the part of each clainefense--on which summary judgment is sought.”
Plaintiffs spent the entirety oféir motion and brief arguing th&arner Road wasnly platted at
10 feet and asking for the 2004 consent judgmerte enforced on its terms. ECF No. 28.
However, they did not articulagay count on which they seek arer of summary judgment, nor
did they provide evidence for the declaratory judgin&ven if this Court were to conclude that
Garner Road was platted at 10 feet and ren@its10 feet wide today, as argued in their motion,
Plaintiffs have not demonstrated how that is relevant to Plaintiffs’ claims of illegal takings and
seizure, gross negligence, or declaratory juelgmAccordingly, Plaintiffs’ motion for partial
summary judgment/declaratory judgment will be denied.

VIl

Defendants’ cross motion for summary judgment sought to dismiss the case on all counts.
Counts V, VI, and VIl have already been diss@d from the 12(c) motion, so only the remaining
claims will be addressed below.

A.

In Count I, Plaintiffs alleg®efendants violated the takingkuse of the US Constitution
under the Fifth and Fourteenth Amendments andallg seized their property, thereby violating
the Fourth Amendment to the US Constitution.

i
The Fourth Amendment provides,
The right of the people to be secureheir persons, houses, papers, and effects,

against unreasonable searches and sejzhal not be vi@ted, and no Warrants
shall issue, but upon probable causapported by Oath or affirmation, and

-19-



particularly describing the place to be searched, and the persons or things to be
seized.

Defendants argue that the Fourth Amendnodsam against the U.S. Constitution should
be dismissed because “the Fourth Amendment to the United States’ Constitution does not apply in
any way to Plaintiffs’ claim in this caseECF No. 32 at PagelD.445-446 support, Defendants
cite to cases which demonstrate that the thodimendment applies to police investigatory
conductld. at n.18. Plaintiffs allege that “Defendadmand for a survey of Plaintiffs’ properties
before fixing Garner Road and Kraurst Park Drive corrupts Plaiffs’ title to their properties and
constitutes . . . an illegal seizure under the 4th Amendments of the Constitution of the United
States.” ECF No. 9 at PagelD.77. Defendanisredmitted a survey was conducted by Spicer
Group at the request of Tuscola County Roath@gssion to determine the legal right-of-way of
Garner Road and Oakhurst Park Drive. EGH: BR2-5. However, there is no evidence that any
search or seizure occurred from Plaintiffsoperty during the surveyAdditionally, the survey
was completed by Defendants and there is no es@lenwvas completed at Plaintiffs’ expense.

Plaintiffs also allege thdDefendants decision to illegalgnter upon Plaintiff Houthoofd’s
property without permission to tiimbs from trees and the aell cutting down of trees under
color of law, and interfering with Plaintiff Houbofd and Plaintiff Mallaisrights to exclusive
possession of their properties, constitutes . .illegal seizure under éh4th Amendment of the
Constitution of the United States.” ECF No. PapgelD.77. However, as Defendants argue, there
is no evidence of any Fourth Amendment violatiecdwuse there is no evidence of any trees being
removed from the property, let aloiflegally being removed. The onévidence are pictures from
Plaintiffs’ complaint, two black and white photostrees along the edg# a gravel road. ECF
No. 1 at PagelD.22; ECF No. 34-6 at PagelD.%dwever, the pictures do not show Defendant

Road Commission vehicles, members of Thuscola County Road Commission, nor any other
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identifiers that tree limbs were removed by DefengaDefendants have demonstrated there is no
genuine evidence of a U.S. Constitutional Fourth Amendment violation. Defendants’ motion for
summary judgment as to the Fourth Ameeditclaims in Count | will be granted.

i.

The Fifth Amendment to the U.S. Constitutimmovides that private property shall not “be
taken for public use, without just compensation.Kimck v. Township of Scott, Pennsylvartie
U.S. Supreme Court held thatphintiff is not required to see& remedy in state court for an
alleged takings violation before bringing thelaim to federal court. 139 S. Ct. 2162, 2167-68
(2019). Therefore, plaintiffs nyabring their claims in fedetacourt. The Supreme Court has
provided that “a property owner $ia claim for a violation of the Takings Clause as soon as a
government takes his property foytic use without paying for it.Id. at 2170. A taking can occur
by a “physical occupation/invasiont through a “regulatory takingsKrussat 700.

In the current case, there is no evidence that Defendants have taken any of Plaintiffs’
property. The survey completed by Defendantsatestrates that almost any proposed expansion
would not intrude upon éuthoofd’s property as describedlive 2004 consent judgment. There is
one blue line in ECF No. 32-7 at PagelD.491 that goes outside the bounds of the current Garner
Road and enters upon Houthoofd's property. Theegfas a result of the 2004 agreement
judgment, Defendants may not expand Garner Regdnd the eastestge of the curve as shown

in the green rectangle in the image below.
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However, any other proposed expansion from ECF No. 32-7 does not demonstrate that it would
interfere with Plaintiffs Houtoofd or Mallais’ propey. Accordingly, Defendants have shown
there is no genuine issue of nréék fact regarding the takinggolation because there is no
evidence that Tuscola County &b Commission has physically taken control of Plaintiffs’
property or imposed regulations upon the propertig linclear based upon Plaintiffs’ complaint
if they also allege a procedumal substantive due process claionnected to the alleged takings
clause violation. However, the question is mboetause there is no underlying takings violation.
Defendants’ motion for summary juahgnt as to Count | for the Taigs Clause will be granted.
B.

In Count II, Plaintiffs alleg®efendants violated the takingguse, Article I, Section 17

of the Michigan Constitution and committed angl¢ seizure of their property, thereby violating

Article I, Section 11 of the Michigan Constitution.
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I.

Defendants argue that “the Michigan Constitution’s search and seizure provision is
inapplicable to the prest case.” ECF No. 32 at PagelD.446. They citPdople v. Gingrich
which provides that a

warrant is only required if the governmamnducts a search of an object or area

that is protected by the Fourth Amendment. The Fourth Amendment itself protects

the right of the people to be securetlieir persons, houses, papers, and effects

against unreasonable searches anduszsz Under the plain terms of the

amendment, when the Government oldamormation by physically intruding on

persons, houses, papers or effects, ackearthin the original meaning of the

Fourth Amendment has undoubtedly occurred.

People v. Gingrich862 N.W.2d 432, 435-436 (Mic Ct. App. 2014) (internal

guotations and citations omitted).
Similar to the U.S. Constitution’s Fourth Amendmeiirdl, Plaintiffs allege that “[tjhe actions of
Defendants constitute aeigure’ of property under Article Section Il of the @nstitution of the
State of Michigan.” ECF No. 9 at PagelD.78. Defarnidaalleged behaviasf surveying the road
and cutting down trees does not constitute a seizure under Michigan law. Defendants have
correctly argued that there is avidence of a seizure occurringaagesult of the survey and there
is no evidence of Defendants ¢t down tree limbs or trees oralitiffs’ property. Accordingly,
Defendants’ motion for summarydgment as to a Fourth Amendnt violation in Count Il will
be granted.

il.

Article I, Section 17 of the Michigan Statetitution provides that “No person shall be
... deprived of life, liberty gproperty, without due processlaiv.” Article 10, Section 2, provides
“Private property shall not be taken for publie wgithout just compensaitn therefore being first

made or secured in a manner prescribed by M¥inén discussing the takings clause, the Michigan

Supreme Court explained that
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[tihe Legislature enacted the [Unifor@ondemnation Procedures Act] in 1980 to

make uniform the statutes that govern the exercise and procedure of eminent

domain. Consistent with the constitutibn@andate to awartust compensation,’

the UCPA similarly demands that indilials receive ‘just compensation when

their property is take by the government.

Mich. Department of Transportation v. Tomkiiid9 N.W.2d 716, 721-22 (Mich.

2008).

In their complaint, Plaintiffs allege thatH€ actions of the Defendants constitute a ‘taking’
of property without due processlafv under Article |, Section 1Gf the Constitution of the State
of Michigan.” ECF No. 9 at Pagle.78. It is unclear from Platiffs’ complaint whether they are
alleging Defendants’ violated the takings clause or the substatiie process clause of the
Michigan Constitution.

Regardless of whether Plaintiffs intendedliege a substantive due process violation of
being deprived of property without due procesa taking of their land without just compensation,
their claim fails because thererise evidence that Defendants hdaken Plaintiffs’ property. As
discussed earlier, except for the green rectaraleproposed expansiorf Garner Road to
Oakhurst Park Drive are not on Houthoofdsopgerty as designated by the consent decree.
Additionally, any proposed expansi of Oakhurst Park Drive ia southern direction does not
intersect with Plaintiff Mallaisproperty on plats 115 and 116 (tiae plats of their property that
abut Oakhurst Park DrivepeeECF No. 32-7. Accordingly, Dendants’ motion for summary
judgment for Count Il as to the Takings Claus&wobstantive Due Process clause will be granted.

C.

In Count Ill, Plaintiffs seek a “Declaratory Judgment restadtitteyto Plaintiffs.” ECF No.

1 at PagelD.12. Plaintiffs Houthabéllege they “hold record titl® their property free from any

interests from Defendants, includiagy road right of way” and Plaiffs Mallais allege they “hold

record title to their property frdeom any interests from Defendanincluding any perceived road
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right of way pertaining to Oakhur8tark Drive.” ECF No. 9 at PagelD.79. Plaintiffs allege that
“Defendants by their actions have claimed a ragtit of way over Plaintiffs’ properties and
exercised control and dominion over said propddpriving Plaintiffs of their propertiesid.
“Plaintiffs fear that unless thiSourt enters its Declatory Judgment restogrtitle to Plaintiffs,
Defendants will under color of law, continue tadiize the survey of thiatersection corner of
Garner Road and Oakhurst Park Drive and ‘tdkeir properties during the road repairs/gravel,
causing continued and further irreparable hatch.”

In their motion for summary judgment, Daftants argue the “extent of Garner Road
contemplated in the agreement encompasses timamethe area designed for vehicular travel and
used by the public. It also necessarily includea,ratnimum, area along both sides of the traveled
portioned of the road requirdd accommodate the Road Commission’s statutorily mandated
normal and routine maintenance activities Garner Road.” ECF No. 32 at PagelD.457.
Defendants compare MCL § 224.21(2) (“A county shaéxin reasonable repair, so that they are
reasonably safe and convenient for public travyekaunty roads, bridges, and culverts that are
within the county’s jurisdiction, are under its carel control, and are open to public travel”) and
MCL 8§ 224.11 (provides the process to take private property to expadd fonecessary) as
evidence that the duty to maintain a road is diffefleom the authority texpand a road until state
law. ECF No. 32 at PagelD.457-4%38fendants argue their interpaon is “the only one which
preserves the legal integrity of the decree and llyezfectuates the intent of the parties” because
Plaintiffs have permitted routine maintenance &ty for fifteen years prior to bringing the
instant lawsuit. ECF No. 32 at PagelD.459.

The consent decree provided that

It is hereby further ordered and adjudgéat Defendants Tuscola County Road
Commission and Tuscola Coyritave no rights or authity to use, encroach upon,
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infringe, access or make claim to a roaddway, easement, right of use, right-of-

way, right of access or make any other claim whatsoever to the above-described

property or to expand Garner Roag, it is presently maintainednto Plaintiffs’

above-described property in any fashion.

ECF No. 28-4 at PagelD.328 (emphasis added).

Because Plaintiffs simply incorporate all prior paragraphs into Count I, it is difficult to
determine which actions of Defendants Plaintiffs allege have colored Plaintiffs’ title to their
property. Regardless, Plaintiffs fadléo provide any evidence of theecord title to their property
or where their property line is located. The only evidence Plaintiffs provided regarding their
ownership of the property isdlconsent decree, which descsilpart of Houthoofds’ property, a
drawing indicating the general Id@n of their two properties,ra the original platting of the
neighborhood which shows where Mallais’ propestyallegedly located. Ti& is insufficient to
establish ownership of the property for a deafory judgment. Therefe, Defendants have
demonstrated that there is no genuine issuesaitrial facts regarding Plaintiffs’ claim for
declaratory judgment.

D.

In Count 1V, Plaintiffs dege Defendants were grogshegligent. ECF No. 1. The
Governmental Tort Liability Act ("GTLA”) defing gross negligence as “conduct so reckless as to
demonstrate a substantial lack of concernafoether an injury redis.” MCL § 691.1407(8)(a).

It also states that “Except atherwise provided in this act, a gonmental agency is immune from
tort liability if the governmental agency is engdge the exercise or discharge of a governmental
agency is engaged in the esise or discharge of a governmal function.” MCL 691.1407(1).

Defendants argue that the Tuscola Coldad Commission is a governmental agency

and therefore, it is immune from tort liability. Plaintiffs have not destrated any exception to
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the GTLA. Accordingly, Tuscola County Ro&bmmission’s motion fosummary judgment as
to gross negligence will be granted.

In addition, Defendants argue that “theeggnt Complaint fails to identify any Road
Commission employee, allege acts or omisskmna particular employee which Plaintiffs claim
were grossly negligent, and provide any factwugbport for their bald ssertion that any Road
Commission employee’s conduct proximately cauiee physical and psychological injuries
Plaintiffs assert under Count IV.” ECF No. 32RdgelD.461. The only rakence to a specific
employee, rather than Defendants as a wholta@rComplaint is the allegation that Jack Laurie
failed to return Plaintiff TerrjHouthoofd’s phone call. ECF No. 9. No evidence of this unreturned
phone call has been presented, nor any othideewse demonstrating gross negligence by any
individual defendants. Accondljly, Defendants’ motion for surmary judgment as to Count IV
will be granted.

VIII.

Accordingly, it iSORDERED that Defendants’ Motion for flare to state a claim, ECF
No. 18, isGRANTED.

It is furtherORDERED that Counts V, VI, and VII arBISMISSED against Defendants
Tuscola County Road Commission, Jack Laurie, Gary Parsell, David Kennard, Julie Matuszak,
and Duane Weber.

It is furtherORDERED that Plaintiffs’ Motion for Paial Summary Judgment, ECF No.
28, isDENIED.

It is furtherORDERED that Defendants’ Motion fdBummary Judgment, ECF No. 32, as

to Counts I, II, Ill, and IV iSRANTED.
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It is furtherORDERED that Plaintiffs’ amended complaint, ECF No. IDISMISSED.

Dated:Junel6,2020 s/Thomags.. Ludington
THOMASL. LUDINGTON
Lhited States District Judge
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