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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

JONATHAN E. MANWELL,

Petitioner, Case No. 1:19-cv-12517
V. Hon.ThomasL. Ludington
Mag.J.DavidR. Grand
ROBERT VASHAW,
Respondent.

OPINION AND ORDER DISMISSING CASE
AND DENYING MOTIONSASMOOT

Petitioner Jonathan E. Manllya state prisoner incarceratatithe St. Louis Correctional
Facility in St. Louis, Michigan, filed pleadings on August 27, 2019. leappthat the pleadings
were intended to be an applicat for a writ of habeas corpdsSpecifically, Petitioner filed
motions to appoint counsel, torapel discovery, and to hold avidentiary hearing. (ECF Nos.
3, 4, 5) The pleadings will be construed as aniegipon for habeas relief. Because Petitioner has
not exhausted his claims in the state appellate courts, his case will be dismissed without prejudice
and the motions denied as moot.

.

Petitioner challenges his jutyial convictions in the Mcomb County Circuit Court on

three counts of first-degree criminal sexuahdact, MCL 8§ 750.520b(1)(b)(i) and (ii), and two

counts of second-degree criminal sexaaiduct, MCL 8§ 750.520c(1)(b)(i) and (i§ee People .

! This case was docketed in error by @erk of Court as a civil rights comjita filed pursuant to 42 U.S.C. § 19883.
(ECF No. 1). Petitioner’s filings indicate his intent to skakeas relief by making numerous references to 28 U.S.C.

§ 2254 and the Rules following that statufe(Memo. of Law at ix, ECF No. BagelD.10 (Table of Authorities,
Federal)seealso Mot. Appt. Counsel at 1, ECF No. 3, PagelD.237; Mot. Compel Disc. at 1, ECF No. 4, PagelD.242.)
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Manwell, No. 333916, 2018 WL 1020182, at *1 (Micit. App. Feb. 22, 2018). Petitioner
acknowledges that the Migan State Supreme Court has ndtryded on his direct appeal. (Mot.
Compel Disc. at 5, ECF No. 4, graD.246). A review of the Michen Supreme Court docket in
Case No. 157563 confirms this f&ctPetitioner has failed to exhatis state court remedies with
respect to all his claims.

In general, a state prisoner seeking fedbaedleas relief must first exhaust his or her
available state court remedies before raisingaarcin federal court. 28 U.S.C. § 2254(b) & (c¢);
Picard v. Connor, 404 U.S. 270, 275-78 (197Hannah v. Conley, 49 F.3d 1193, 1195 (6th Cir.
1995). A petition for a writ of habeas corpusdiley a state prisoner shall not be granted unless
the petitioner has exhausted his &alae state court remedies, therarsabsence of available state
corrective process, or circumstas exist that rendesuch process ineffége to protect the
petitioner’s rightsSee Turner v. Bagley, 401 F.3d 718, 724 (6th Cir. 2005). A prisoner confined
pursuant to a Michigan convictianust raise each habeas isgudoth the Michigan Court of
Appeals and the Michigan Supreme Court befeeeking federal baas corpus reliefHafley v.
Sowders, 902 F.2d 480, 483 (6th Cir. 1990). The Antibeism and Effective Death Penalty Act
of 1996 (AEDPA), Pub. L. No. 104-132, 110 Stf214 (Apr. 24, 1996), presass the traditional
exhaustion requirement, which matels dismissal of a habeadifien containingclaims that a
petitioner has a right to raise in ttate courts but has failed to do\&& chv. Burke, 49 F.Supp.2d

992, 998 (E.D. Mich.1999kee also Juliano v. Cardwell, 432 F.2d 1051, 1051 (6th Cir. 1970).

2The Court is “authorized to ‘take judicial nogiof proceedings in other courts of record[Vjalburn v. Lockheed
Martin Corp., 431 F.3d 966, 972 n. 5 (6th Cir. 2005) (citations omitted).

3 Petitioner has filed two other state-court appeals relatégktonderlying case which are discussed and included in
his pleadings. Neither alters the fact that his diapgteal remains open and thus his claims unexha&sgd.g.,

Memo. of Law at 48, ECF No. 1, PdDe48 (Petitioner’'s appeal to Mich. Sup. Ct., Docket No. 157985, sought
“Superintending Control")id. at 52, PagelD.52 (Petitioner's delayed application for leave to appeal in Mich. Sup.
Ct., Docket No. 159146, refers to Petitioner's motions before the trial court pertaining to transcripts, forensic
evidence, and a request for an evidentiary hearing).
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The failure to exhaust stateuwrt remedies may be raissgh sponte by a federal courSee Benoit
v. Bock, 237 F.Supp.2d 804, 806 (E.D. Mich. 2003); 28 U.S.C. § 2254(b)(3).

Petitioner’s direct appeal remains pendinghi@ Michigan Supreme Court. Accordingly,
he has failed to exhaust his state court remetieder these circumstangesstay of Petitioner’'s
case is not appropriate. A districburt has the discretion to stay a habeas petition containing
unexhausted claims to allow the petitioner to pretiemse claims to the state court in the first
instanceRhines v. Weber, 544 U.S. 269 (2005). However, such a stay applies only to a petitioner
who shows “good cause forshfailure to exhaust...1d. at 278. Here, because the Michigan
Supreme Court has not ruledRetitioner’s case, lack of baustion precludes relief undehines.
Furthermore, because AEDPA’s one-year limitatipagod has not yet bee¢rnggered, Petitioner
would not be prejudiced if his habeas petition were dismis#dwt prejudice pending the state
court’s ruling. Thus, a stay of the proceedings isweaessary or appropriate to preserve the federal
forum for Petitioner’s claimsSee Schroeder v. Renico, 156 F.Supp.2d 838, 845-46 (E.D. Mich.
2001).

1.

In addition to Petitioner’s failure to exhauhts lengthy filings do not comply with the
rules governing a habeas corpustti If after exhaustion of hisaims Petitioner sks to return
to this Court for habeas relidfjs petition must comply with lapertinent federal statutes and
procedural rules and should be sutea using the Court’'s habeas form.

The United States Supreme Court has held that a petition for writ of habeas corpus begins
with the filing of an applicatiorior habeas corpus relief — thguavalent of a complaint in an
ordinary civil caseWoodford v. Garceau, 538 U.S. 202, 208 (2003). Habgxeeditioners must meet

the heightened pleading standards set forth in the Rules Governing Section 2254 Cases.



McFarland v. Scott, 512 U.S. 849, 855 (1994). The rules proyiterelevant part, that a habeas
petition must:

(1) specify all the groursdfor relief available to the petitioner;
(2) state the factsupporting each ground;

(3) state the relief requested,;

(4) be printed, typewritteror legibly handwritten; and

(5) be signed under penalty of perjury by thétijmmer or by a person authorized to sign
for the petitioner under 28 U.S.C. § 2242.

Rule 2(c), Rules Governing Section 2254 Cases.

Additionally, the petition must “substantialfpllow either the form appended to [the
habeas] rules or a form prescribed by a locatridt court rule.” Rule2(d), Rules Governing
Section 2254 Cases. “A prime purpose of Rul®’'@(demand that habeas petitioners plead with
particularity is to assist the district court in determining whethe State should be ordered to
‘show cause why the writ should not be grantedfdyle v. Felix, 545 U.S. 644, 656 (2005)
(citation omitted).

Petitioner has not met the requirent that he “plead with particularity.” In lieu of a
succinct, clear statement of grounds for relief tiadrelief requested, Pétiher requests various
forms of discovery, an evidentiary hearing, apda@ntment of counsel. (ECF No. 1 at PagelD.45).
The Court has authority to dismiss before seraitg petition in which iplainly appears that the
petitioner is not entitled to relief. Rule 4, Rell@overning Section 2254 Casé# Petitioner seeks
to apply again for habeas relief, isedirected to follow the rules above.



Accordingly, it iSORDERED that Petitioner’'s case BISMISSED without prejudice.
Petitioner may bring a new civil action by followitige rules and filing a pper habeas petition
under 28 U.S.C. § 2254. The Court makes no determimas to the merits @ny such petition.

It is furtherORDERED that a certificat®f appealability iDENIED because reasonable
jurists would not find it debatadlwhether Petitioner had failed éxhaust available state court
remedies with respect to his claims.

It is furtherORDERED that permission to appeia forma pauperisis DENIED as such
appeal would not be in gooditta See 28 U.S.C. § 1915(a)(3).

It is further ORDERED that Petitioner's motions for the appointment of counsel, to

compel discovery, and for an evidenyidearing (ECF Nos. 3, 4, 5) dd&=NIED ASMOOT.

Dated: February 14, 2020 s/Thomad udington
THOMASL. LUDINGTON
UnitedStateDistrict Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjfed
uponJonathan E. Manwell #964587, EARNEST C. BROOKS
CORRECTIONAL FACILITY, 2500 S. SHERIDAN DRIVE,

MUSKEGON HEIGHTS, Ml 49444 by first class U.S. mail on Februdry
14, 2020.

s/Kelly Winslow
KELLY WINSLOW




