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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

CHRISTOPHER DITTMER #254675,

Plaintiff, CaseNo. 20-CV-12147

V.
Honorable Thomas L. Ludington

CORIZON HEALTH, INC., et al.,

Defendants.
/

ORDER GRANTING THE MDOC DEFEND ANTS’ MOTION TO DISMISS AND
DISMISSING THE MDOC DE FENDANTS FROM THE CASE

On August 11, 2020, Plaintiff Christopher Digm a prisoner in # custody of the
Michigan Department of Corrections (“MDOGC™jled a complaint against Defendants Corizon
Health, Inc., Warden John Chesisen, and numerous Corizon and MDOC employees. ECF No.
1. Plaintiff alleges that Defendants’ failure to renddequate medical care caused him to develop
terminal cancerld. Plaintiff seeks compensatory and pive damages under 42 U.S.C. § 1983
for violations of his Fourth and Eighth Amendment righdsOn September 8, 2020, Defendants
John Christiansen, Richard Russell, JeanriaeBi Stanley KingsleyBarbara Hessbrook, and
Patricia Lamb (collectively, the “MDOC Defenata”) moved for summary judgment for failure
to exhaust or, alternatively, to dismiss the commpléor failure to statea claim. ECF No. 6. For
the reasons stated below, the MDOC Defendantgion to dismiss will bgranted and they will

be dismissed from the case.
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l.
A.

The MDOC Defendants’ role in this case igjkely limited to MDOC's three-step grievance
process, governed by MDOC PgliDirective 03.02.130. Grievancesdbrmal complaints filed
by prisoners and are intended dddress “violations of policy oprocedure or unsatisfactory
conditions of confinement that personally affect the grievaaitdt PagelD.111. A prisoner may
file a Step | written grievance within five business days after “attempt[ing] to resolve the issue
with appropriate staff.”’ECF No. 6-2 at PagelD.114 (®DC Policy Directive 03.02.130).
Grievances and grievance apfseare considered filed onettdate they are receiveldl. With
respect to form, thdirective states, “The issues should be stated briefly but concisely. Information
provided is to be limited to the fadise., who, what when, where, why, howid:

After the grievance is received, the griega coordinator deteimes whether it is
acceptable in formd. at PagelD.115. A grievance may bgoted for many reasons, including
being vague, duplicative, or untimelg. at PagelD.112. Assuming thdeyrance survigs initial
screening, it is forwarded to an “appropriagespondent,” as designated by the grievance
coordinator pursuant tdirective criteria.ld. at PagelD.115. The resptent then reviews the
grievance and investigates tliderlying allegations, includinqterviewing the grievant if
necessaryld. at PagelD.116. A Step | grievance mhstresponded to within 15 business days
after receipt, and eachsponse is reviewed byethhespondent’s supervisdd. at PagelD.115. The
grievant may appeal the Step | response ®tep Il respondent withid0 business days of
receiving the responskl. The Step Il respondent has 15 business days to redpoiitie same
process is observed for a Step Ill appeal except that the Step Ill respondent generally has 60

business days to responidl. at PagelD.117. “The Step Il response is finkal.”



B.

Plaintiff Christopher Ditiner is currently housed at Certkéichigan Correctional Facility,
where MDOC has contracted with Corizon Healttt, (“Corizon”) to provide medical services
to inmates. ECF No. 1 at PagelD.2-3. Shortlyra®aintiff was placed in custody in September
2017, he began to complain of pain in his abdonrat PagelD.9. At the time, Plaintiff was
receiving regular treatment foypothyroidism. ECF No. 6-3 at §alD.135 (Plaintiff’'s grievance
record)! In early 2018, Plaintifunderwent diagnostitesting that revaed low hemoglobin,
hematocrit, liver enzyme, andir levels. ECF No. 1 at PagefD Medical providers diagnosed
him with anemiald.

Knowing that cancer and livgsroblems can contribute to anemia, Plaintiff requested
further diagnosc testing.ld. A John Doe Corizon provider toldm that “further testing would
not be done because it was ‘too expensive” andGoaizon has an “unwrign policy . . . to cut
costs as often as possibl&d” Plaintiff did not receive any anenti@atment other than B-12 shots.
Id. On December 17, 2018, during a chronic caigt, Plaintiff signed a Release from
Responsibility (the “Release”) waiving his rightitdure treatment for hygithyroidism and anemia
Id. at PagelD.10; ECF No. 6-3RagelD.129. Plaintiff was not weagihis glasses at the time and

signed at the direction @ John Doe Corizon providéi=ECF No. 1 at PagelD.10. The provider

1 “In addition to evaluating the sufficiency of the factali¢gations within the four eners of a complaint, courts

may consider any exhibits attached to the complaint, mattgrsblic record, and exhibits attached to a defendant's
Rule 12 motion, provided that the latter are referred the complaint and are central to the claims ther&hérer

v. Bank of New York MellpiNo. 14-CV-12641, 2015 WL 4935614, at *3 (E.D. Mich. Aug. 18, 2015) (cBasgpett

v. NCAA 528 F.3d 426, 430 (6th Cir.2008)). The MDOC Defendants have filed copies of Plaintiff's grievances,
responses, and appeals in support of their mdieeECF No. 6-3. These documents are central to Plaintiff's claims,
and he repeatedly cites to thebee, e.g. ECF No. 8 at PagelD.155-156 (citing to grievance in exhibit).

2 Although Plaintiff refers to this provider as a John Doe, he seems to identify the provider on a 6/&@R0L
MDOC form as “N.P. Wilson.” ECF No. 8-at PagelD.128. It is unclear whet this “N.P. Wilson” is Defendant
Susan Wilson.
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“did not tell [Plaintiff] the truh about the form,” which Plaiifit thought only waived thyroid
treatmentld.

After his anemia diagnosis, Plaintiff continued to experience abdominal Igaiat
PagelD.10. The pain appeared to Hategl to Plaintiff's gall bladdetld. at PagelD.10. At some
point, Plaintiff complained of his pain to a John Doe Corizon providemhe provider told him
that Defendants John Papendick, a Corizon iptayg and Jeffrey Bomber, the Corizon state
medical director, “aren’t going to dongthing for a gall bladder problemld. Defendants
Papendick and Bomber are allegedly iamgfe of approvingnmate treatmentsd.

At some point in June 2019, Ri&ff was diagnosed with cancéd. at PagelD.11. In July
2019, Plaintiff sent a kite to Pendant Susan Wilson, a Corizonrsel practitioner, complaining
of severe abdominal pain andjuesting antibiotics given his plieus bouts with food poisoning.
Id. at PagelD.11. Defendant Wilson told him “he il possibly have a reas to try antibiotics”
and forwarded the kite ta provider for reviewld. In another kite to Dfendant Wilson, Plaintiff
stated that the “area below his rikgeawas getting extremely painfuld. He suggested that it
could be from the recent cancer finding and requested anIMR.John Doe Corizon provider

authorized a colonoscopy but no MRI. The colonoscopy revealed ileocecal carfdel.

31t is somewhat unclear how the gall bladder explanaii@inated. In a Novemb@019 grievance (discussiedra),
Plaintiff states,

| frequently complained about fatigue and an ongoing pain beneath my right rib cage. | spoke to
several different authorities abouisttmatter over several months. lddehem they were looking at
possible gall bladder problems prior to incarceration and that no gall stones were fouritey

never had an answer when | asked “what if it isn’t the gall bladder.”

ECF No. 6-3 at PagelD.135.

4 Plaintiff's diagnosis timelinseems inconsistent. While the complaint simply states that Plaintiff was diagnosed in
June 2019, his MDOC recordsdinate that he was diagnosatter the July colonoscopySeeECF No. 6-3 at
PagelD.133. In fact, Plaintiff's response brief states that he was diagnosed in July 2019, not June. ECF No. 8 at
PagelD.154. The discrepancy is ultimately immaterial for this opinion but worth noting.
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At some point thereafteRlaintiff was scheduled for surgery consultation. In August
2019, he sent a kite to Defendant Wilson askiihg tve was not receiving a PET scan before the
consultationld. at PagelD.12. He stated that the PET sgas necessary to sure that “nothing
[was] left to kill [him] later.”Id. He also reminded Defendant Mén that he was experiencing
pain in “a couple of other areasncluding his gall bladderld. MDOC Defendant Stanley
Kingsley, a nurse, “reviewed the [K]ite and signed off onlit."The next day, diagnostic testing
revealed differentiated adocarcinoma of the colotd. Further diagnostic #ing in late August
revealed lesions on Plaiff’'s liver and spleen, gggesting that, since hdiagnosis, “the cancer
had metastasizedld. At the time, he had natarted cancer treatmeid.

In September 2019, Defendant Jordan Block, a Corizon physician assistant, ordered a
PET/CT scanld. at PagelD.13. The scan reled that cancer had meumed “nearly half’ of
Plaintiff's liver and spreadb his lymph nodes, kidneys,ngs, and urinary bladdeld. Later in
September, Plaintiff sent a kite to anotherse, MDOC Defendant Baara Hessbrook, asking for
an increase in pain medication and questionihg ae had not starteddiation and chemotherapy.
Id. at PagelD.14. In response, Plaintiff receivenléased pain medication nd further treatment.
Id. In October 2019, a John Doe Corizon pdev ordered diagnostic blood testing. A
subsequent right hemicolectomy divér biopsy revealed that theraaer was “grossly metastatic”
in both lobes of the liverld. Plaintiff was still not receivig any chemotherapy or radiation
treatmentld.

C.
On November 13, 2019, Plaintiff filed tvgpievances, STF 19-11-1108-12F1 and STF 19-

11-1116-28A. ECF No. 6-3 at PagelD.134-35, 141-43. On December 10, 2019, he filed another



grievance, STF 19-12-1202-08A4l. at PagelD.126. The proceduhastory of each grievance is
considered below.
1.

Plaintiff described the issue in Grievant2Fl as “inadequate health care treatment,”
adding, “S.T.F. health care denied me early detecnd treatment of my ceer, in effect killing
me.” Id. at PagelD.135. In support, Plaintiff represented that he had been complaining of
abdominal pain since around June 2018 to no ddaHlie also characterized the diagnostic testing
performed after his initial canceragjnosis as an “inexcusable” dell.For relief, Plaintiff asked
to “[b]egin chemotherapy anddtion treatments immediatelyld.

On November 14, 2019, Plaintiff began cancer treatment. ECF No. 1 at PagelD.16. On
November 26, 2019, Defendant H. Van Dussen ealth unit manager,” denied Grievance 12F1.
ECF No. 6-3 at PagelD.136. Defendant Van Dussen tioéed[Plaintiff] has continued to receive
evaluation and treatment for metastatic cander.He also found no record of abdominal pain
complaints prioto July 201%.Id. Plaintiff appealed the denial ®tep Il where, on February 3,
2020, it was upheld by the respondent nurse MO@EIendant Patricia Lamb. ECF No. 1 at
PagelD.16. Defendant Lamb concluded that whiRidintiff's] concern and sense of urgency is
acknowledged and understood|,] Ajtpears that testing and treatmeate completed in as timely
a manner as possible andamanner consistent with thecoenmendations of the specialists.”
ECF No. 6-3 at PagelD.133. Plaffig Step Il appeal was received on February 28, 2020 and

rejected as untimelyd. at PagelD.131.

5 Plaintiff claims that Defendant Van Dussen either tdnidly ignored [Plaintiff's] previous requests and medical
record” or that Defendants “falsif[i¢dhis] medical record to remove hisquests for treatment.” ECF No. 1 at
PagelD.15.
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2.

Grievance 28A is identical in content 1@F1, except that 28A describes the issue as
“deliberate indifference ta serious medical needd. at PagelD.141-43. On November 14, 2019,
Grievance 28A was rejected at Step | as duplicative of Grievancelti2&t1PagelD.141. Plaintiff
appealed the Step | egtion, arguing that Grievance 28®uld not have been a “duplicate”
because the grievance procesturequire a “separate grievance form for each isdde.at
PagelD.139. On December 18, 2019, the Step pamrdent and warden of the facility, MDOC
Defendant John Christiansen, uphéfeé rejection without commentd. at PagelD.140. On
January 21, 2020, MDOC Defendant Richard Riis#ee Step Il repondent and grievance
coordinator, also upheldefrejection without commeftd. at PagelD.138.

3.

Grievance 08A requested that Plaintiff's dieal record be anmeled because he never
intended to waive treatment for anemia when he signed the RdbkkasePagelD.130. He only
intended to waive future thyroid treatmelitsOn December 20, 2019, the Step | respondent nurse,
MDOC Defendant Jeanne Bitner, denied the grievddcat PagelD.127. She relied on the signed
Release and Plaintiff's fhtory of refusing treatent and diagnostic testdd. Plaintiff appealed
to Step Il, where MDOC Defendahtimb responded on February 26, 2020.at PagelD.125.
Defendant Lamb confirmed that Plaintiff hadvisit with “C. Wilson, NP” on December 17, 2018
but could “neither confirm nor refute [Plaintiff’'s]aim re[garding] the accacy of the [Release].”

Id. She advised Plaintifto submit a form CHJ-227 (Amendment of Health Record

6 In the complaint, Plaintiff alleges that Defendant €minsen “reversed the denial” and then Defendant Russell
“denied the entire grievance at Step IIl.” ECF No. 1 at Fag8. Plaintiff's grievance record, however, unequivocally
shows that Defendants Christiansen &ussell both upheld the rejectid&CF No. 6-3 at Pad¢ie.138-40. Because
Plaintiff's response brief seems to agree with the vergiesented in the record, that version is adopted Bes.
ECF No. 8 at PagelD.170 (“[Grievem 28A] was reviewed by Defendant [Christiansen] and he still upheld the
rejection.”).

-7-



Documentation) to the Mkcal Records Examineld. She stated that the form would then be
forwarded to the provider who prepared the Relelkself the provider ageed to Plaintiff's
amendment, the amendment would be adoptedefendant Lamb thus marked Grievance 08A
as “partially resolved.1d.

On March 16, 2020, Plaintiff submitted a fo@kJ-227, as suggested, requesting that his
medical record be amended ¢orrect the waiver of anemi@eatment in the Releaskl. at
PagelD.128. In the form, Plairftiidentifies “N.P. Wilson” ashe person he “signed forld.
Plaintiff claims that he spoke with “N.P. Wilson” on March 2, 2020 and that she “agreed it was a
possible mistake or misundganding and that she would sign to fix thilsl’ It is unclear what
happened with the form CHJ-227 after it wabmitted. Plaintiff's Grigance Report indicates
that a Step Il appeal was received on April 6, 20&80.at PagelD.122. On May 29, 2020,
Defendant Russell, the Step Il ppsident, treated Defendant LamBtep Il response as a denial
and upheld it without commehtd. at PagelD.123.

D.

On January 14, 2020, Plaintiff was en routeaocer treatment in Ioging, Michigan when
he was turned back and told the appointnvea cancelled. ECF No. 1 BagelD.19. Plaintiff's
oncologist explained that “theeatment was cancelled because the MDOC medical department

failed to schedule transportati for his January 7, 2020 visit.ld. at PagelD.19. As a result,

"It is unclear why Defendant Russell treated the Stegbarse as a denial when Dedant Lamb marked Grievance
08A as “partially resolved.” Indeed, one of the optiorailable on Defendant RusselBiep Ill Grievance Response
Form provided, “The Step Il response on the merits was only PARTIALLY RESOLVED, howleigegrievance is
now considered RESOLVED.” ECF No. 6-3 at PagelD.123.

8 This January 7 visit is not mentioned anywhere else in the complaint.
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Plaintiff suffered a “twoor three week[]” delayn chemotherapy, for whirche faults Defendants
Papendick and Bomber, given tiilag¢y control treatment schedulifi¢d. at PagelD.19-20.

Given the severity of Pldiff’'s cancer, there isiow “no amount ofreatment that can
remove all of the cancer in [hidjody without effectively killing him.”ld. at PagelD.20.
Furthermore, his oncologist statbat “even one month withoutemmo could resuln his untimely
death.”ld. Plaintiff represents that “[flurther chenhetrapy [] has not been approved” and that he
is currently receivingno cancer treatmend. As a result, Plaintiff iSexperiencing pain from his
cancer as well as gere depressionld. at PagelD.21-22.

E.

On August 11, 2020, Plaintiff brougthis action against Defeadts CorizorHealth, Inc.,
John Christiansen, Richard Russell, Keith Palek, Jeffrey Bomber, Jordan Block, Susan
Wilson, Jeanne Bitner, H. Van Dussen, StanlayKiey, Barbara Hessbrook, Patricia Lamb, John
Doe Corizon providers 1-10, adodhn Doe MDOC Nurses 1-10. EQlo. 1. Plaintiff alleges
three § 1983 claims against all Defendants: delibaralifference to a serious medical need in
violation of the Eighth Amendment (Count I); faiduto intervene in wlation of the Fourth
Amendment (Count Il); and a civil conspiraoyviolate his constitutional rights (Count 111jl. at
PagelD.22—-26

On September 8, 2020, the MDOC Defendamdsed for summary judgment under Rule
56, citing Plaintiff's alleged failure to exbst his administrative remedies. ECF No. 6.
Alternatively, the MDOC Defendants have mowedlismiss the compiat under Rule 12(b)(6)

for failure to state a clainid. Timely response and reply bridfave been filed. ECF Nos. 8, 9.

% The complaint states that Plaintiff formally grieveids incident on January 22020, but Plaintif's MDOC
Grievance Report reveals no such grievagesECF No. 6-3 at PagelD.122. The entire incident goes unmentioned
in Plaintiff's response brief.
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I.

Under Rule 12(b)(6), a pleading fails to stategaim if it does notantain allegations that
support recovery under any recognizable the@shcroft v. Igbal556 U.S. 662, 678 (2009). In
considering a Rule 12(b)(6) motion, the Coumstoues the pleading in the non-movants’ favor
and accepts the allegationsfatts therein as tru&ee Lambert v. Hartma®17 F.3d 433, 439
(6th Cir. 2008). The pleader need not provide ddetl factual allegations” to survive dismissal,
but the “obligation to provide the ‘grounds’ of hisitéle[ment] to relief’ requires more than labels
and conclusions, and a formulaic recitation ef éhements of a cause of action will not d8é€il
Atlantic Corp. v. Twombly550 U.S. 544, 555 (2007). In essence, the pleading “must contain
sufficient factual matte accepted as true, to at claim to reliethat is plausible on its face” and
“the tenet that a court must accept as true all of the allegations contained in a complaint is
inapplicable to legal conclusionddbal, 556 U.S. at 679-79 (quotatioasd citation omitted).

.

The MDOC Defendants argue that the conmplshould be dismissed under Rule 12(b)(6)
for failure to state a claim. As part of th@rgument, the MDOC Defelants assert qualified
immunity. ECF No. 6 at PagelD.102—-06. However, “geserally inappropriat®r a district court
to grant a 12(b)(6) motion tostiss on the basis of qualifi@@munity. Although an officer’s
entitle[ment] to qualified immunity is a thresdadjuestion to be resolveat the earliest possible
point, that point is usually summarydgment and not dismissal under Rule 1&/&sley v.
Campbel] 779 F.3d 421, 434-35 (6th Cir. 2015) (collegtcases) (internal citations and quotation
marks omitted)see also Dahl v. KilgoreNo. 3:18-CV-501-CRS, 2018 WL 6574785, at *3 (W.D.

Ky. Dec. 13, 2018) (“Qualified immuty is a fact-intensive inquinand is best resolved after
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discovery .. .."). Nonetheless, even withowt éiiided burden of qualifiégeshmunity, Plaintiff fails
to plausibly state a claimgainst the MDOC Defendarifs.
A.

Count | alleges that Defendamtsre deliberately indifferent tois complaints of pain and
treatment needs, thereby proximately causiisgterminal cancer. ECF No. 1 at PagelD.22-23.
An Eighth Amendment deliberate indifferencaiol has an objective and subjective component.
Harrison v. Ash539 F.3d 510, 518 (6th Cir. 2008). “Firstetlailure to protectrom risk of harm
must be objectively sufficiently seriousd. “[W]hen an inmate had medical need diagnosed by
a physician as mandatingatment, the plaintifan establish the objective component by showing
that the prison failed to provideeatment, or that pprovided treatment so tsory as to amount to
no treatment at all.Rhinehart v. Scuti894 F.3d 721, 737 (6th Cir. 28)1(internal citations and
guotation marks omitted). “But when an inmhges received on-going treatment for his condition
and claims that this treatntemas inadequate, the objectivengmonent of an Eighth Amendment
claim requires a showing of care ‘so grossly incetapt, inadequate, or @ssive as to shock the
conscience or to be intolerable to fundamental fairnelsk.(quotingMiller v. Calhoun Cty;.408
F.3d 803, 819 (6th Cir. 2005)). For the subjectiveaponent, the prisoner rauprove “that each
defendant ‘subjectively perceived fadtom which to infer substantial risk to the prisoner, that he
did in fact draw the inferencend that he then disregarded thak’ by failing to take reasonable
measures to abate iid. at PagelD.738 (quotinGomstock v. McCrary273 F.3d 693, 703 (6th
Cir. 2001)).

Furthermore, as for any ctaiunder § 1983, Plaintiff'sallegations mustiemonstrate that

each defendant [], through his or her own individual actipessonallyviolated [P]laintiff's

10 Accordingly, the MDOC Defendants’ motion for summarggment based on the failure to exhaust will be denied
as moot.
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rights.” Johnson v. Moseley790 F.3d 649, 653 (6t@ir. 2015) (emphasis in original) (citing
Ashcroft v. Igbagl556 U.S. 662, 676 (2009)). “It is well-dett that [g]lovernmet officials may

not be held liable for the unconstitutional conduct of their subordinates under the theory of
respondeat superiorPeatross v. City of Memphi818 F.3d 233, 241 (6t@ir. 2016) (internal
guotation marks omitted).

Disregarding the objective component, the coimplstates neither a culpable mental state
nor personal involvement of the MDOC Defentia With respect to Defendants Hessbrook and
Kingsley, Plaintiff alleges thahe was “very vocal § them] about his pain.” ECF No. 1 at
PagelD.15. He states that ingust 2018, Defendant Kingsley “rewied” and “signed off’ on a
kite to Defendant Wilson, where Plaintiff complairtbdt he had not received a PET scan and that
his “gall bladder hurt like crazyld. at PagelD.12. Similarly, he claims that in September 2018,
he sent a kite to Defendant Hessbrook “asking tvayadn’t started raalion or chemotherapy
since being diagnosedld. at PagelD.12. Accepting Plaintiff'slafjations as true, there is no
indication that Defendants Hesebk and Kingsley knowingly disragded a substantial risk that
Plaintiff would develop terminadancer, or that they even hadgmnal knowledge of his diagnosis
and treatment. At most, Plaintiff's sparskegations show that Defendants Hessbrook and
Kingsley were negligent, but “deliberate ifidrence entails something more than mere
negligence.’Farmer v. Brennan511 U.S. 825, 835 (1994). Indeéjdlhe subjective requirement
is designed to prevent the constitutionatian of medical malpractice claim$Rouster v. Cty. of
Saginaw 749 F.3d 437, 44647 (6th Cir. 2014). For simikasons, the compldifails to state
the personal involvement of Bendants Hessbrook and Kingslegee Phillips v. Roane Cty.,

Tenn, 534 F.3d 531, 543 (6th Cir. 2008) (“At a minimurplaintiff must show tht the official at
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least implicitly authorized, approved, or kniagly acquiesced in the unconstitutional conduct . .
)

The same analysis applies for Defenda@twistiansen, Russell, Bitner, and Lamb.
Moreover, their involvement with Plaintiff's treatment was limited to the grievance procass,
the Sixth Circuit has repeatedly held that “@éfendant’s involvement in the denial of an
administrative grievance is insufficient to show personal involvement in the alleged
unconstitutional conduct? Norman v. GransgriNo. 18-4232, 2020 WL 3240900, at *3 (6th Cir.
Mar. 25, 2020) (citingshehee v. Luttrelll99 F.3d 295, 300 (6th Cir. 19999 rinter v. Knight
532 F.3d 567, 576 (6th Cir. 2008) (“@Hlenial of administrative gnances or the failure to act
by prison officials does not subject supervisrdiability under 8 1983.”) (internal quotations
omitted);Martin v. Harvey 14 F. App’x 307, 309 (6th Cir. 2001)The denial of the grievance is
not the same as the denial of guest to receive medical care.”gesalso Manley v. SmijthNo.
1:11-CV-163, 2012 WL 967569, at *4 (W.D. MidReb. 14, 2012) (granting summary judgment
to nurse defendant who denigdevance despite claim thdéenial delayed medical cargport
and recommendation adoptedo. 1:11-CV-163, 2012 WL 967099 (W.D. Mich. Mar. 21, 2012).

Plaintiff has not identified a single casetloifs Circuit where a [gon official was found

deliberately indifferenfor denying a grievancg.In fact, this Court hasejected a similar theory

11 Although Defendants Christiansen and Russell are sutbdiirsupervisory capacities, the allegations against them
concern their role as respondents. For example, Pfarftihndamental allegation against Defendants Christiansen
and Russell is that they “purposefully avoided conducting more than a cursory review of Plaintiffsenens
accusations.” ECF No. 8 at PagelD.169. However, a “faghgee to act will not suffie to establis supervisory
liability,” and the Sixth Circuit “ha[s] long held that supervisory liability requires some active unconstitutional
behavior on the part of the supervisd®&atross v. City of Memphi818 F.3d 233, 241 (6th Cir. 2016).

2 plaintiff's reliance omllen v. CaruspNo. 08-142522009 WL 3063315 (E.D. Mich. Sefit8, 2009), is misplaced.
Allen simply recited the well-accepted proposition that a prison official “can be held liable if he is aware that an
inmate’s health or safety s&riously at risk and, despite such knowledigds] to take reasonable measures to abate
the risk.” Allen, 2009 WL 3063315 at *4 (internal quotation markd)en did not hold that a prison official could be
liable for unconstitutional conduct because sh@eatka grievance relatdo such conduct.

13 One case that comes closélif v. Marshall, 962 F.2d 1209, 1213 (6th Cir. 1992), which goes unexamined in the
briefing. In Hill, the Sixth Circuit held that a prison official could be liable in his supervisory capacity where he
“abandon[ed] the specific duties of his position—reviewing and responding to inmates’ complaintmadimat
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of liability before. InCoates v. JuradoNo. 12-15529, 2013 WL 5372808 (E.D. Mich. Sept. 25,
2013), an MDOC nurse practitioner denied the plaintiff a hearing aid dagplisstory of hearing
loss.Coates 2013 WL 5372808 at *2. The plaintiff filedggievance, which was escalated to Step
Il after the prisoner received no resporideThe Step Il responderdn MDOC nurse, denied the
grievance and noted that Plaintiff sveeing treated by a medical providek. The plaintiff then
filed a complaint alleging that the nurse waklagately indifferento his hearing needkl. at *3.
Relying onShehegthe Magistrateulge recommended summary judgrhfor the nurse because
she was not personally involvan the allged misconductld. *5. The plaintiff objected that
“given [the nurse’s] power to refyt the situation wheaddressing his Stepdtievance, her refusal
to do so rendered her complicit ihe denial of his medical careld. District Judge Duggan
overruled this objection. As Judge Duggan expdi there was no evidence that the defendant
“had actual knowledge of [theqrider’s] alleged miscondit’ or that she “knew or believed that
[the plaintiff] was not receivig adequate medical treatmend’ at *6.

Plaintiff attempts to distinguisBoatesby noting that his grievances were denied “despite
evidence in [his] grievances that he was not kéegiadequate medical titeaent for a very serious
illness.” ECF No. 8 at PagelD.167. However, @aatesplaintiff similarly emphasized “that [the
nurse] had medical records demonstigiinat he suffered from hearing los€8ates 2013 WL
5372808 at *2. Plaintiff @argument is no more persuashere than it was i@oates Accordingly,

Count | will be dismissed as the MDOC Defendants.

needs—in the face of actual knodtge of a breakdown in the propgorkings of the departmentHill, 962 F.2d at
1213. The official was referring prisoners who complainédot getting medication to the head nurse “whom he
knew to be wrongly altering and destroying some of the inmates’ prescriptidn#n’this case, Plaintiff has not
plausibly alleged such conscious disregard.
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B.

Count Il alleges that the MOC Defendants violated Plaiff’'s Fourth Amendment rights
by failing to intervene in his medical treatmensgpiée the “opportunity and means to prevent the
unlawful deliberate indifferenceECF No. 1 at PagelD.23-24. Pl#ffis theory seems premised
on a misunderstanding of the Fttuand Eighth Amendments. “Th@urth Amendment prohibits
the use of excessive force by atieg and investigating officersSmoak v. HaJl460 F.3d 768,
783 (6th Cir. 2006). As a corollaria police officer has duty to try and sp another officer who
summarily punishes a persortine first officer’s presenceMcHenry v. Chadwick896 F.2d 184,
188 (6th Cir. 1990) (citindBruner v. Dunaway684 F.2d 422, 426 (6th Cir. 1982)). The Sixth
Circuit has extended this duty tmrrectional officials, includig hospital secity and nurses.
McHenry, 896 F.2d at 188 (“[A] corréonal officer who observean unlawful beating may,
nevertheless, be held liable under 8 1983 withoutelgtparticipating in the unlawful beating”);
Durham v. Nu'Man97 F.3d 862, 868 (6th Cir. 1996) (holdingtfury could finchospital security
officer and nurse liable for failing to intervemdile inmate was assaulted by hospital security).

However, the Sixth Circuit has never exteddthe failure to intervene to medical
treatment—and for good reason.dddition to prohibiting deliberatindifference ta prisoner’s
medical needsEstelle v. Gamble429 U.S. 97, 104 (1976), theighth Amendment—not the
Fourth—protects prisonersoin excessive force-opper v. Phil PlummeB87 F.3d 744, 751 (6th
Cir.) (internal citation omittedyeh’g denied(May 1, 2018)cert. denied sub nom. Plummer v.
Hopper, 139 S. Ct. 567 (2018). Consequently, extegdihe failure to intervene to medical
treatment would entangle two distinct Eighth &mdment protections. lfact, every failure-to-
intervene case cited by R&if involved excessive fae under the Eighth AmendmeBee, e.g.

Durham v. Nu'Man97 F.3d 862, 868 (6th Cir. 1998)icHenry v. Chadwick896 F.2d 184, 188
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(6th Cir. 1990;Penman v. Correct Care Sql®o. 5:18-CV-58-TBR, 2018 WL 6242153, at *5
(W.D. Ky. Nov. 28, 2018). The lone exceptiorBsnkley v. City of Detroit, Michigar®02 F.3d
552 (6th Cir. 2018), which concerned a falsestrir violation of the Fourth Amendmetit.

This leaves two possibilities. Either Counptiesents a duplicative lilgerate indifference
claim—which should be dismissed ¢ikCount I—or it presents a nalvtheory of liability that
would vitiate deliberate indifference and draivalty expand Eighth Amendment liability. The
latter possibility is simply untenablAs the Sixth Circuit recently explained,

In Estelle the Supreme Court firacknowledged that the Eighth Amendment could

be applied to some depriv@ts that were not specifically part of the sentence but

were suffered during imprisonment. Bagcause only the unnecessary and wanton

infliction of pain implicates the Eighth Amendment, a prisoner advancing such a

claim must, at a minimum, allege deliagr indifference tdiis serious medical

needs. It ionly such indifference that casolate the Eighth Amendment.

Rhinehart v. Scutt894 F.3d 721, 736 (6th Cir. 2018) @mal citations and quotation marks
omitted) (emphasis original). Accordingly,o@nt Il will be dismissed as to the MDOC
Defendants®

C.

Count IIl alleges thaDefendants conspired with oneaodimer to deprive Plaintiff of
adequate care. ECF No. 1 at PagelD.25-26. To @awel conspiracy, Plaiiff must show that

“there was a single plan, thatethalleged coconspirator sharedthe general conspiratorial

objective, and that an overt act was committed iith&rance of the conspity that caused injury

14 Admittedly, Bunkleyframed the failure to intervene in general terms, implying that it might apply to any unlawful
omission.See Bunkleyd02 F.3d 552, 565 (6th Cir. 2018) (“[A] law enforcement officer can be liable under § 1983
when by his inaction he fails to perform a statutorily impatgtgt to enforce the laws equally and fairly . . . Acts of
omission are actionable in this context to the same extent as are acts of commission.”) Suithing Ros482

F.2d 33, 36-37 (6th Cir. 1973)). Even Boinkleyconcerned false arrest, a clagsiurth Amendment violation, not
deliberate indifference under the Eighth Amendment.

15 Of course, even if Plaintiff's thep were cognizable, it would still beshissed as to Defendants Christiansen,
Russell, Bitner, and Lamb because their only involvement was through the grievance [@ee8sstion IlI.A.,
supra

-16-



to the complainant.Spadafore v. GardneB30 F.3d 849, 854 (6th Cir. 2003) (quotidgoks v.
Hooks 771 F.2d 935, 944 (6th Cir. 1985)x.is well-settled that conspcy claims must be pled
with some degree of specificity and that vagod conclusory allegations unsupported by material
facts will not be sufficient tgtate such aaim under 8§ 1983.Gutierrez v. Lynch826 F.2d 1534,
1538 (6th Cir. 1987). However, the Sixth Circuit “ds] not require direavidence; it is enough
to produce circumstantial evidensefficient to reasonably infer éhexistence of a conspiracy.”
Jacobs v. Alanm915 F.3d 1028, 1043 (6th Cir. 2019).

The conspiracy against Plaintéflegedly took “several forms”:

a. Defendants intentionally migdeDittmer to get him to waive his anemia treatment.

b. Defendants received multiple complaintsrfr Dittmer about hipain and concerns

about lack of care, both verbal and venitt and refused to act in accordance with

law; and

c. Defendants, at all relevant times, had access to altmh®’s medical records and
were aware of his condition and ckasot to do anything to help him.

Id. at PagelD.25. The MDOC Deferda argue that Plaintiff's kégations are impermissibly
vague and conclusory. ECF No. 6 at PagelD.100-@int?f contends, “It igeasonable inference
[sic] that the repeated denial of Plaintiff’'s grievarat all levels was part of the conspiracy to allow
an Eighth Amendment deliberatedifference to a seriousedical need violation to continue
indefinitely.” ECF No. 8 at PagelD.175.

Plaintiff’'s suggestion is unconvincing. The cpmacy claim consists of a few vaguely
stated instances where the MDOC Defendants reviewed Plaintiff’s kites or denied his grievances.
Plaintiff alleges no specdifacts from which one could infer thiiese actions were undertaken in
concert or that the MDOC Defendants had any ebdgreement with one another. Plaintiff's
insistence that the repeated denial of his grievances was “part of the conspiracy” just begs the

guestion. While a conspiracy mhag pled with circumstantial evidence, “circumstantial evidence
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alone cannot support a fimgy of conspiracy when the evidam is equally consistent with
independent conductRe/Max Int'l, Inc. v. Realty One, Ind.73 F.3d 995, 1009 (6th Cir. 1999).
Accordingly, Plaintiff's blankeallegations do not permit an iméace that the MDOC Defendants
were conspiring with one another to deprive miffiof adequate medical care. Count Il will be
dismissed as to the MDOC Defendants.
V.

Accordingly, it iSORDERED that the MDOC Defendants’ Motion to Dismiss, ECF No.
6, ISGRANTED.

It is further ORDERED that Defendants John Christgen, Richard Russell, Jeanne

Bitner, Stanley Kingsley, Barbara Hessbrook, and Patricia LanbI&MISSED.

Dated: November 6, 2020 s/Thomad.udington
THOMASL. LUDINGTON
UnitedState<District Judge
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