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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ANTONIO GARCIA-DORANTES,

Petitioner, Case Number 05-10172
V. Honorable David M. Lawson
Magistrate Judge Charles E. Binder
MILLICENT WARREN,

Respondent.
/

OPINION AND ORDER ADOPTING IN PART REPORT AND
RECOMMENDATION, OVERRULING IN PART RESPONDENT’'S OBJECTIONS,
AND GRANTING PETITION FOR WRIT OF HABEAS CORPUS

Petitioner Antonio Garcia-Dorantes, presentlihie custody of the Michigan department of
corrections, filed goro se petition for writ of habeas corpus pursuant to 28 U.S.C. § 2254
challenging his convictions and sentences for second-degree murder and assault with intent to do
great bodily harm less than murder. Counsel subsequently was appointed and filed an amended
petition, which contained seven claims, includingpioper admission of his pretrial statements,
which he alleged were involuntary and taken in violatioMofanda v. Arizona; violation of his
rights under the Confrontation Clause; denial of a fair trial due to prosecutorial misconduct;
ineffective assistance of trial and appellate colydsaial of due process and equal protection rights
through the systematic exclusion of minority jurarsKent county; and violation his of Sixth
Amendment right to a jury trial when the judgaculated his sentencing guidelines on the basis of
judge-found facts.

On March 8, 2011, the Court filed an opinion and order denying all claims in the petition
except claim VI, relating to the exclusion of minojityors in Kent County. The Court referred the

case to Magistrate Judge Charles E. Binder to conduct an evidentiary hearing and expand the record
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as to the ethnic composition of the jury venir¢ha defendant’s case. The hearing was held on
August 25, 2011, and the parties afterwards 8lggplemental briefs on the question whether the
petitioner’s sixth claim should be allowed topeed. On January 5, 2012, the magistrate judge
issued a report finding that (1) the petitioner’s fair cross-section claim was subject to procedural
default, because it was denied by the state cd@appeals on the basis that the petitioner failed to
object to the composition of the panel beforgtingwas sworn; (2) the petitioner had shown cause
for his failure to object, because he could nathienown of the computglitch which led to the
systematic exclusion of minority jurors from tenire; and (3) the petitioner did not need to show
actual prejudice, because prejudice should be presumibd case of an alleged structural error,
such as a fair cross-section claim. The msiagie judge recommended that the petitioner’s fair
cross-section claim be allowed to proceed. A&dding the merits, the magistrate judge determined
that the petitioner presente¢ama facie case of underrepresentation in violation of the Sixth
Amendment’s fair cross-section requirement amedstiate offered no compelling justification. The
magistrate judge, therefore, recommended conditionally granting the petition for writ of habeas
corpus. The respondent filed timely objections, and the petitioner filed a response to the objections.
l.

The respondent filed four objections to thpae and recommendation. First, she says the
magistrate judge erred in finding cause to excuse the procedural default. Second, she argues that
the magistrate judge was mistaken in concluthagiprejudice can be presumed when assessing the
procedural default defense, even when the erstrustural. Third, the respondent believes that the
magistrate judge did not assess the evidenacdlrdisparity properly, and that the petitioner did

not demonstrate that the computer glitch causgdach disparity. Fourth, the respondent asserts



thatDuren v. Missouri, 439 U.S. 357 (1979), afigylor v. Louisiana, 419 U.S. 522 (1975), were
decided wrongly, and she asserts that the Jirtendment does not guarantee the right to a jury
selected from a fair cross-section of the community.

On June 28, 2012, the United States Court ofetpfor the Sixth Circuit decided a trio of
appeals from decisions on habeas petitions rafaingross-section claims based on the same Kent
County juror selection computer glitch at issue in this cAsgarosev. Booker, 684 F.3d 638 (6th
Cir. 2012),cert. denied 133 S. Ct. 993 (2013) (also decidi@grter v. Lafler andWellborn v.
Berghuis). In each case the respondents asserted a procedural default defense based on the
petitioners’ failure to make a timely objectionttee composition of the jy panel. The Sixth
Circuit held that tke petitioners in theantext of the particular jury selection glitch at issue had
established cause for the procedural defaattabse “where the underrepresentation is as obscure
as the one in this case . . . a failure to object must be excAsdut dse, 684 F.3d at 649. However,
the court also held that to excuse a procedigtult, a petitioner “must show that he was actually
prejudiced regardless of the nature of the underlying constitutional clddn.at 651.
Demonstrating actual prejudice requires a showiag‘there was a reasonable probability that ‘a
properly selected jury [would] ka been less likely to convict.ftl. at 652 (quotingdollisv. Davis,

941 F.2d 1471, 1482 (11th Cir. 1991) (alteration in original)).
A.

The Ambrose decision addresses at least two ofitisees the respondent raises in her four
objections to Judge Binder’s report. The first otigcis that the magistrate judge erred in finding
that cause for the procedural default was establisiAadrose confirms the correctness of the

magistrate judge’s finding on that issue, and the respondent’s objection must be overruled.



B.

The respondent’s second objection — thatyatigle cannot be presumed in the procedural
default context — has merit. TAebrose court held that the petitioner must show actual prejudice.
Neither party addressed actual prejudice in thégfing. In fact, the attorney general apparently
confused this case with another, contendingtiegpetitioner was sentenced in state court for armed
robbery and possession of a firearm. (Thisnauader case involving a knife.) Therefore, on July
23,2012, the Court ordered the parties to submit supplemental briefs on the issue of actual prejudice,
and instructed the parties that “[t]he briefs skhantlude references to specific parts of the record
that either highlight or undermine the strengthhaf prosecution’s case.” The parties filed timely
briefs in response to the Court’s order.

The petitioner argues that he did suffer aghuejudice as a result of the underrepresentation
of African-American jurors in his venire, becay4¢ the evidence was “remarkably close on the
only disputed issue at trial — [listate of mind during street fight”; (2) “the trial involved issues
to which racial minorities are likely to be uniqualgnsitive, including the threat of gang violence
in unfamiliar urban neighborhoods”; and (3) “reliabtgentific evidence shoswthat in virtuallyall
cases, increased minority participation on juries decreases the likelihood of conviction.” Pet’r's
Supp. Brief at 2 (emphasis in original).

The respondent argues that the petitioner cannot establish that actual prejudice occurred
because (1) “solid eyewitnesstienony identified Petioner as the man who attacked Jose Gomez
and the person who stabbed and injured Manuel Garcia”; (2) “physical and scientific evidence
linking Petitioner to the crimes supported thentification testimony and undermined portions of

Petitioner’'s multiple versions of events”; (3)€tRioner’'s own contradictory statements and trial



testimony, and the failure of the other defengeagses to provide any support for the claim that
Petitioner killed in self-defense substantially weraéd the defense”; and (4) “there were no racial
or ethnic undertones of any kind in this case gbheha jury selected ithe absence of the Kent
County computer glitch . . . would have acquitted or found Petitioner guilty of lesser offenses.”
The Sixth Circuit has explained that “[t|he shiamportant aspect to the [prejudice] inquiry
is the strength of the case against the defendantbrose, 684 F.3d at 652. One possibility is that
the “transcript could show a case against petitieoestrong, and defense so weak, that a court
would consider it highly improbableahan unbiased jury could acquitsid. (quotation marks and
alterations omitted). However, in a close case, where the “jury’s verdict rested on a narrow ground,”
the petitioner may be able to show “a reasonable probability that . resthie of the proceeding
would have been differentjf the case had been presented to an unbiased jtaey Foster v.
Wolfenbarger, 687 F.3d 702, 710 (6th Cir. 2012). In addition to the strength of the prosecution’s
case, the Court may also consider “the race of the jurors, defendant, and victim,” where relevant.
Ambrose, 684 F.3d at 652 n.4. If the fadnd circumstances of the case suggest that “[comparing]
the result reached by an all whjtey, selected by systematic exclusion of blacks, with the result
which would have been reached by a racially mjxyeg [the Court] would have greater confidence
in the latter outcome, finding much less probability that racial bias had affected it,” then this also
may support a finding that actual prejudice resulted from the systematic exclusion of jurors of a
particular race from the venirboid. (citing Huffman v. Wainwright, 651 F.2d 347, 350 (5th Cir.
1981)). The actual prejudice standard that the Guoust apply is the same standard that governs
ineffective assistance of counsel claims un@eickland v. Washington, 466 U.S. 668 (1984).

Ambrose, 684 F.3d at 652.



This Court discussed the background facts aadgatural history of the case at length in its
prior opinion and order. However, the factual contéthe case is worth repeating here due to the
weight accorded to “the strength of the prosecution’s case” in the prejudice inquiry.

The petitioner was involved in a fight and stadbb&o people, one fatally, in Grand Rapids,
Michigan in the early morning hours of Octol22, 2000. He was charged with open murder and
assault with intent to do great bodily harm. Fwelltg a jury trial, he was convicted of the lesser
crime of second-degree murder and assault with intent to do great bodily harm less than murder.

Jose Gomez, the homicide victim, died fransingle stab wound to his upper chest, just
beneath his collar bone. A 3-3/8 inch stabund penetrated his left lung and punctured his
pulmonary artery. The medical examiner deteadithat Gomez had been intoxicated at the time
of the fight, with a blood alcohol level of .31 perteAlthough the medical examiner testified that
most persons would be comatose with a blooohadtlevel above .30 percent, he could not discount
the possibility that Gomeezould have attacked someone in a fight situation if he was a habitual
drinker.

Manuel Garcia was the assault victim. He worked for Gomez. The two men had been
drinking that night until about 4:00 a.m. Thayived at Gomez’'s house with a third companion,
Gonzalo Ramirez-Toledo. When they drove uppiteioner’s truck was parked across the street.
The petitioner testified that he thought the men varé of a gang and that they had tried to force
him off the road during an earlier encounter that night.

The petitioner was standing outside of his truck. Gomez got out @fa@atruck and
walked toward him, stating that he “did not wany problems”; he told the petitioner that he should

leave or Gomez would call the police. Garaid &amirez-Toledo then got out of Garcia’s truck



and approached the petitioner. Two other perBadsalso exited the petitioner’s truck. Ramirez-

Toledo said the petitioner had his hand behind &k lsvhen he first saw him standing beside his

truck. Ramirez-Toledo said he did not seatwccurred between the petitioner and Gomez, nor
did he see a knife in the petitioner’s hand.

Garcia testified that when Gomez asked the men to leave, the petitioner replied “And if |
don’t want to?” and punched Gomez in the face. Gomez fell down, got up again and “threw
himself” at the petitioner. Garcia acknowledged treatlid not see which mastarted the fight. As
Garcia attempted to break the fight up, he feltaangrin his leg and later learned that he had been
stabbed in the buttock. Garcia was also stabb#tkiback of his neck. Garcia testified that the
petitioner then threatened him with a bottle. RamiToledo testified that Gomez asked him to call
the police. As Ramirez-Toledo did so, one of the petitioner’s friends hit him in the head with a
bottle. Ramirez-Toledo then heard Gomez sagt'dgo.” Ramirez-Toledo observed petitioner get
into his truck and leave the area, squealing hisdisd® left. Gomez, Garcia, and Ramirez-Toledo
got into Garcia’s truck. Once inside, Garniiced that Gomez was very bloody. Garcia drove
Gomez to the hospital. The petitioner and his companions had left the area already.

While driving Gomez to the hospital, Garcia passed the petitioner’s truck when it stopped
at a stop sign. When Garcia stoga a red light, the petitioneradre up and crashed into the rear
of Garcia’s truck. Garcia continued driving lolaimed that the petitioner crashed into his pickup
truck two more times. Garcia drove to Gomdxather’'s house, where they called the police and
an ambulance.

Police responded to a dispatch of a shootingnt@ddress on Rose Street. Upon arrival,

emergency medical personnel informed the pdheg it had actually been a stabbing and Gomez



had died. Officers then received a dispatchaftiit and run” and went to the petitioner’s house.
The police were informed that the petitioner the@n involved in a hit and run accident. They
noticed damage to the front of the petitioner’s vehicle. They arrested the petitioner and his friend
named Christian Diaz.

Police Officer John Riley testified that he interviewed the petitioner in the early morning
hours of October 22, 2000. Riley ascertained ttiaipetitioner spoke vetittle English. Riley
testified that he was “pretty fluent” in Spanish, and he read the petitionktifaisda rights in
Spanish. Thereafter, the petitiomeade two verbal statements. In his first statement, he blamed
his wife for the truck crash and resulting damaggter that afternoon, he made a second statement
in which he admitted to having been involvedaitiight. The petitionetold the police that he
thought that Gomez and his friends were “gangbangers” who had threatened him earlier.

Detective Gregory Griffin was present whentbstatements were made. He testified that
although he found no evidence that any of the persons involved in this altercation were gang
members, he could not rule out that Gomez was a gang member.

The petitioner testified on his own behalf aalirexplaining that he was celebrating his
daughter’s birthday on October 21, 2000. He andfriesds later left the party to go to his
girlfriend’s house, with whom he was having atramarital affair. The petitioner parked in front
of the house and went to the door. When therenmasiswer, he returned to his truck. It was then
that he saw Garcia’s truck arrive. The petitionaimoked that Garcia had tried to ram him with his
truck earlier that day and had tried to run the petér off the road. He thought Gomez, Garcia, and
Toledo were gang members. According to théipaer, a person from the victim’s truck provoked

the fight. When others joined in, he becameestand pulled a knife, thrusting it once as a person



lunged at him. That man ledhd his friends followed. The pettier claimed that when he went
to drive away, the men pulled their truck in front of him and “locked” their brakes, causing the
petitioner’s vehicle to collide with their truck.

The petitioner went home and told his wife alibetaccident. He &hhis wife volunteered
to tell the police that she had been driving because the petitioner was intoxicated at the time. The
petitioner denied intending to harm anyone.

The petitioner's common-law wife, Anayeli Castellanos, testified that the petitioner woke
her in the early morning hours of October 22, 2Q@iaformed her that someone had crashed into
his truck. The petitioner demanded that she call the police to report the incident. The police arrived
and arrested the petitioner. Castellanos admititdstie suggested thaetpetitioner inform the
police that she had been driving because petitioner appeared scared and had been drinking.

The petitioner argued that he acted in selfiedse, and that th@ime was no worse than
manslaughter. The jury found hgnilty of the lesser offense of second-degree murder in Gomez’s
death and assault with intent to do great bodityrhass than murder as to Garcia. The petitioner
concedes that he stabbed and killed Jose Gomez during a street figite &ys that a close
guestion was presented as to his state of mddtegerefore whether his conduct amounted to first-
degree murder, second-degree murder, voluntarylenagtger, or lawful self-defense. He reasons
that because the case was close, a properly cdedtjtuy would have been less likely to convict.

Based on the record evidence, it is not reasiera find that the “case against petitioner so
strong, and defense so weak, that a court waardider it highly improbable that an unbiased jury
could acquit.” Ambrose, 684 F.3d at 652. A strong contrast ta&drawn between the evidence in

this case and that in other cases whereijuegularities were not found to cause prejudiSee,



e.g., Francoisv. Wainwright, 741 F.2d 1275 (11th Cir. 1991) (defendant attempted to execute Six
robbery witnesses, killing five, admitted to a mostion witness that he had done the shooting, and
was positively identified by the surviving victinGpdfrey v. Kemp, 836 F.2d 1557, 1570 (11th Cir.
1988) (the defendant “was found at the scenb@killings, it was his telephone call that led the
police there, and he never denied having committed the murders”)

In contrast with the cases discussed abineSixth Circuit has found prejudice where the
evidence was more equivocal as to a central eleafi¢né crime, such as the identity of the Kkiller,
as inFoster v. Wolfenbarger, 687 F.3d 702, 709 (6th Cir. 2012):

[T]he only witness who could identify [defentthat the scene of the crime. . . . told

the police that the assailant wa$'5or 577 and weighed 180 pounds, while

[defendant] is 6’0" and approximatedt0 pounds. In addition, while [the witness]

testified at trial that the assailant was vilegua green jacket of the same type as the

man she saw [earlier], she was successipeached with her preliminary hearing

testimony that the assailant was wearing a blue jacket. By any standard this is a

weak identification. Moreover, [this] identification is the only direct link of [the

defendant] to the crime — there was no forensic evidence recovered at the scene.
687 F.3d at 709. The Sixth Circuit has emphasilzatiin evaluating whether prejudice occurred,
“[a]lthough the circumstantial evidence alone milgave led to a conviction, the question before
us is not one of the sufficiency of the eviderimg,of undermining ouranfidence in the reliability
of the result. In addition, withesses are not always belieéchéy v. Bradshaw, 498 F.3d 344,
364 (6th Cir. 2007).

In Phillips v. Woodford, 267 F.3d 966 (9th Cir. 2001), therith Circuit confronted a case
similar to the present matter, where the defendamati challenge the fact that he killed the victim,

but only challenged the specific element of mengdésds an aggravating factor at the penalty phase

of the trial. The court of agals summarized the facts of the case:
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[Defendant] got out of th&oyota and spoke for some &no [the first victim,]
Rose[,] and [the second victim,] Bartulis[,] through the Ranchero driver-side
window. At some point, [the witness] hdashots fired and as a result, she looked
up and saw [defendant] holding a gun. efendant] took Rose’s and Bartulis’s
wallets which contained a total of $120 to $150 and brought them back to the car.
He then set the Ranchero on fire using gasoline he obtained from the trunk of the
Toyota. Rose, who was still alive, jumped out of the burning Ranchero. Upon
realizing that Rose was still alive, [defendant] drove the Toyota into Rose and hit
him, also cracking the Toyota’s windshieldpon first finding the wallets and again
while driving away from the shootings, [defendant] lamented not finding more
money than he did.

[Defendant] alleges that Bartulis was killed in a shoot-out. According to

[defendant’s] declaration, he fired hiapon at Rose and Bartulis only after “he

heard the ‘click’ of a hammer going back on a revolver”; he also declares that he

“found a large revolver in Rose’s hand aftiee shooting.” [Defendant] contends

that Bartulis was killed ndty his bullet but by Rose’snd that he will be able to

establish as much if given the opportunitgévelop facts at an evidentiary hearing.
Phillips, 267 F.3d at 972. The court concluded that:

[I]f a “shoot-out” defense had been preseratilial, the jury might well have found

that [defendant] did not form the intent to steal until after the Kkilling, thus

necessitating the conclusion that speciedumstance 190.2(c)(3)(i) did not apply

to [him]. In such case, [defendant] counlat have been sentenced to death. . . . [W]e

conclude that [the defendant] has raiaemblorable claim of prejudice, a sufficient

showing to entitle him to an evidentiary hearing on his ineffective assistdnce o

counsel claim.
Id. at 983.

There is no question that the trial recordehdiscloses sufficient evidence on which a jury
could have found that Garcia-Dorantes acted with malice and therefore reasonably could have found
him guilty of second-degree murder. But “the sfign before [this Court] is not one of the
sufficiency of the evidenceRichey, 498 F.3d at 364. The evidencelu# petitioner’s state of mind
— his intent — was hardly owwhelming. Even if the jury acctgal as true Ramirez-Toledo’s

testimony that the petitioner had his hand behintdi& when Gomez and his companions stepped

out of their truck, it could still reject the inferamnthat the petitioner was hiding his knife behind his

-11-



back and accept the petitioner’s contention that he only took his knife out after Gomez and his
companions “jumped” at the petitioner. The forensic evidence that the penetrating wound in
Gomez’s chest would have required a “strong” $his consistent with the petitioner’s admission

that he “thrusted” the knife in order to ward offattack, and the jury might still believe that he did

so blindly, or with an intent only to ward off @ssault rather than tallk Moreover, all of the
witnesses agreed that the petitioard his companions fled the scene first, indicating that he did
not press the attack when Gomez and his companions retreated. The petitioner’s testimony is
guestionable given his contradictory statemeng®lice about the circumstances of his car accident
and the origin of the blood recovered from hiwes and clothes, but if the jury nevertheless
accepted his version of events, then it reasiynaould have concluded that he committed
manslaughter only or that he acted in self-defense.

The petitioner has presented evidence from an expert social psychologist that juries with
more minority members are less likely to convict regardless of the crime, and he argues that this
opinion supports the conclusion that there isasonable probability that a properly selected jury
would have been less likely to convict. Howeesen if the Court credithe petitioner’'s showing
on this point as true, it is irrelevant to the sfien of actual prejudice. A properly selected jury
could well have been all white, with no minority migers at all. The petitioner is not entitled to a
more lenient jury, or a jury panel with a particulacial balance — just one that has been selected
through a constitutionally sound process, regardless of the race of the mdmfers. Louisiana,

419 U.S. 522, 538 (1975). The dties is not whether the petitioner missed his chance to stand
trial before a more merciful jury panel or a paneghw particular racial balance, but rather whether

there is a reasonable probability that a different jury would have reached a different result.
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However, the petitioner has raised a credid@m that on the facts of this case, “[a]
mixed-race jury might clearly have a specialkjeption.” Because African-American and Hispanic
jurors from more urban areas would be moreyikehave encountered gang violence than suburban
white jurors, they may have better understoodsthetion that the petitioner faced in a 4:00 a.m.
confrontation with a person who he thought wagmag member, and a jury selected from a fair
cross-section of the Kent County community thereinight have had a different perception of and
reached different conclusions about the statamiofd that the petitiondrad during tk resulting
street fight. As the petitioner points out, non¢haf withesses — including petitioner — testified
to having a precise memory of what happenddgeatnoment Jose Gomez was stabbed. Because the
evidence on the petitioner’'s state of mind reabbn allowed for competing inferences, the
subjective perceptions, life experience, and common sense of the jurors, as shaped by their
individual racial and cultural backgrounds, wouwlgrry considerable weight in deciding what
precise intent the defendant hetdhe crucial moment. That asation applies with equal force
to the question whether the petitioner intendedfteigreat bodily harm when he stabbed Manuel
Garcia.

Based on the facts and circumstances of the, @gsen comparing the result reached by a
jury “selected by systematic exclusion of blackh the result which would have been reached by
a racially mixed jury, [the Court] would hageesater confidence in the latter outcome, finding much
less probability that racial bias had affectedAtibrose, 684 F.3d at 652 n.4.

The Court concludes that there is a reasonadoleability that a fairly selected jury would
have been less likely to convict the petitioner ahe record does not disclose “a case against

petitioner so strong, and defense so weak,” asatce it “highly improbable that an unbiased jury
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could acquit.” The petitioner therefore has shoven e suffered actual prejudice as a result of the
Kent County jury selection glitch that systematicaxcluded minority jurors from his venire. It
is appropriate, therefore, to address the merits of the petitioner’s fair cross-section claim.

C.

The magistrate judge concluded that the petitioner establisipeoina facie case that
minorities were underrepresented on the petitioner’s jury pool in violation of the Sixth
Amendment’s fair cross-section requiremerithe respondent objected to the magistrate judge’s
consideration of the evidence presented onpihiist and his application of Sixth Circuit law.

1.

The provisions of the Antiterrorism and Effee Death Penalty Act of 1996 (AEDPA), Pub.

L. No. 104-132, 110 Stat. 1214 (Apr. 24, 1996yuire federal habeas courts to give great deference
to state court decisions on the merits of constihati questions in criminal cases. As amended, 28
U.S.C. 8§ 2254(d) permits a federal court to isseenttit only if the state court decision on a federal
issue “was contrary to, or involved an unreasamabpblication of, clearly established Federal law,

as determined by the Supreme Court,” or it amoutatéain unreasonable determination of the facts

in light of the evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d)(1)-(2);
Franklin v. Francis, 144 F.3d 429, 433 (6th Cir. 1998). Also, the Court must presume the
correctness of state court factual determinat@®&l.S.C. § 2254(e)(1) (“In a proceeding instituted

by an application for a writ of habeas corpusalperson in custody pursuant to the judgment of a
State court, a determination of a factual issue made by a State court shall be presumed to be
correct.”);see also West v. Seabold, 73 F.3d 81, 84 (6th Cir. 1996) (8te that “[t]he court gives

complete deference to state court findings ofohisal fact unless they are clearly erroneous”).
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This narrow standard of review does npply when the state court does not address a
constitutional claim on the merits. The Sixth Cit¢ias held that a “state court may have various
reasons for denying an application for leave teeapffor lack of merit in the grounds presented,”
but a federal court cannot “discern from that larggualone whether theécision was based on the
merits of the caseDornv. Lafler, 601 F.3d 439, 443 (6th Cir. 2010). Where the federal court is
unable to “conclude that it was an ‘adjudicatonthe merits’ pursuant to 28 U.S.C. § 2254(d),” as
here, a more conventional standard of review is approptiate. The approach espousedbgrn
was called into doubt bijlarrington v. Richter, --- U.S. ---, 131 S. Ct. 770 (2011), which held that
“8 2254(d) does not require a state court to gaasons before its decision can be deemed to have
been ‘adjudicated on the merits231 S. Ct. at 785. The Supremeut stated that when a claim
is presented for adjudication to a state courtetieea presumption “that the state court adjudicated
the claim on the merits in the absence of any indication or state-law procedural principles to the
contrary.”ld. at 784-85. “The presumption may be overcome when there is reason to think some
other explanation for the state court’s decision is more likédly 4t 785.

Regardless of the continued validitylddrn v. Lafler, the presumption has been overcome
in this case. The state court expressly declingdaoh the merits of the fair representation claim
due to lack of objection to the venire in the trial court. The procedural posture of this case is the
same as the court of appeals foundnmbrosev. Booker. There, as here, “it is evident that the state
courts rejected petitioners’ fair cross-sectiairak on procedural grounds, based on the failure to
object to the jury panel at trial. For this reason, AEDPA deference does not apply and the court
reviews legal conclusions de novo amdifngs of fact for clear error Ambrose, 684 F.3d at 644-45

(citing Dyer v. Bowlen, 465 F.3d 280, 283-84 (6th Cir. 2006)).
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2.

The Sixth Amendment “secures to criminal aefants the right to be tried by an impartial
jury drawn from sources reflecting drfaross section of the communityBérghuisv. Smith, 559
U.S. 314, 319 (2010) (citinaylor v. Louisiana, 419 U.S. 522 (1975)). larder to establish a
primafacieviolation of the fair cross section requiremighe petitioner must prove three elements:
“(1) that the group alleged to have been excludeddistinctive group’ ithe community; (2) that
the representation of that group in venires from Wiucies are selected is not fair and reasonable
in relation to the number of such persons m¢bmmunity; and (3) that the underrepresentation is
due to the systematic exclusion o tiroup in the jury selection procesBuiren v. Missouri, 439
U.S. 357, 364 (1979). If the petitioner makes opitia facie violation, then the burden shifts to
the State to show a “significant state interest [that is] manifestly and primarily advanced by those
aspects of the jury-selection systems, such espkon criteria, that result in the disproportionate
exclusion of a distinctive groupltl. at 367-68.

The magistrate judge concluded that the evidence established that minorities were
systematically excluded from Kent County’s jigol and were underrepresented. A review of that
evidence is appropriate here.

At the evidentiary hearing in this case hefdAugust 25, 2011, the parties stipulated to the
admission of the following evidence that was admistedrior hearings: (1) the transcript of the
evidentiary hearing held on October 26, 2009 ieantier case dealing with the same Kent County
jury irregularity, Parks v. Warren, No. 05-10036 (E.D. Mich.), which contained the testimony of
Wayne Bentley, a Grand Rapids Public Schaedeher who since 1998 has been a member of the

Kent County Jury Commission, which oversees thetKimunty jury processes; (2) the deposition
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of Terry Holtrop, with exhibits; (3) the report Bir. Paul Stephenson; and (4) the report of Dr.
Edward B. Rothmartee Hearing Exhibits [dkt. #46].

Wayne Bentley testified that for ten yearssbat students from his government class to the
Kent County circuit court to “go into the jurgsembly room and count the minorities in the pool.”
Evid. Hr'g Tr. [dkt. #46-1] at 15.“[F]or the better part of tegears, at least once a month we
counted minority jurors every day for that month, and we did it right on through 20bi8l.”
Bentley described several irregularities in the Keotinty jury system, but the one that has direct
relevance to the petitioner's October 2001 trial had its origin in the summer of 2001. Bentley
testified that is when he noticed the absenédrafan-Americans from jury venires. That prompted
Bentley to file a FOIA request asking for adsses of all jurors summoned for a potential pool.
After he received and analyzed the response, he learned that minority representation for the residents
from the 49507 zip code area, which is the second largest population zip code, and has ninety
percent African-American population, was “8.4 standard deviations below the norm,” while
representation of residents from the 49343 zip code, which is a predominantly white suburb of
Rockford, was “4.7 standard deviations above the notih.at 27, 36.

Ultimately, a computer error was found tatbe culprit. Terry Holtrop, a case management
manager from Kent County, testified that aftenBey raised his concerns during Kent County Jury
Commission meetings, the issue “came to a hee8&ptember 2001, when Bentley became “very
vocal about it.” Holtrop dep. [dkt. # 46-2] at 9. Holtrop described the computer error as follows:

My understanding is that a programmer, not intentionally, pulled — only pulled

jurors from basically two zip codes, lll@e, instead of the entire county. So that

resulted in most of the jurors being sumnubfrem an area that is considered mostly
white.
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Id. at 21. Holtrop explained that out of approately 450,000 residents in the county, the program
selectecbnly 118,000jd. at 21-22, as a result of which “not only were the jurors geographically
skewed, but they tended to be ethnically skewed as wetlkit 23.

On August 1, 2002, the KentoGnty IT department issued a report, which included an
exhaustive explanation of the computer error. The report stated:

Beginning in 2001, Kent County Informati Technology (KCIT) began a project,
using County IT staff, to move this emtiprocess of updating and loading the State
File into an Oracle database. The readmisnd this move were 1) cost cutting —

to eliminate the annual payment to ACS for this effort and 2) timeliness — in that
we were dealing with a vendor at a remote location and there was a significant lead-
time requirement in getting an updated Stale feturned to Kent County so that it

was available in jury p[ools]. The net effect of this incorrect parameter is that the
Jury Management System performed a random selection against the first 118,169
prospective jurors on the file.

It has been determined that in timdtial set-up of the Oracle database to
accommodate the driver’s license and State ID data from the State File, an error was
made in one parameter. Whether thiswagrogramming error, the carry-over of a
setting that existed within the Sybasdati@se, misinterpreting instructions, or
simply human error, that is now almosfiossible to determine. The parameter that
was entered within the database wWa8,169. What should have been inserted
within this setting was the total numbsrrecords in the State File, or 453,981 in
2001.

The net effect of this incorrect parameter is that the Jury Management System
performed a random selection againsfits¢ 118,169 prospective jurors on the file.
The percentage of jurors selected pgr Code was proportional to the Zip Code
composition of the first 118,169 records — but not Kent County as a whole. . . .

The next logical question being, why thaid the jury p[ool] from Zip Code 49341
jump so dramatically for 2001, from anerage of 3.8% up to 10.24% . . . and why
did the jury p[ools] fromZip Code 49507 declinedm an average of 8.56% to
2.13%"?

The answer being that in 1998 . . . the &tate did not come in random order, but
rather in Zip Code order . . . lowest numbers to highest numbers. In subsequent
years, new prospective jurors (eitheséad on age or having moved to the County)
were added to the end of the dataset. Existing prospective jurors (those that were on
the file the previous year) would simgigve address information updated based on
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what the State provided. Their positiorthie dataset would not change. Therefore,

the first 118,169 records of the dataset have a high percent of the lower numbered
zip codes. As s indicated on the map included in this packet, all the Zip Codes with
the lower numbers are located outside of the Grand Rapids metro area.

In 2001, the process of changing databasma the Jury Management System . . .
was the genesis behind a mistake thatmade in the database configuration. An
incorrect parameter “told” the jury selection software that the total available pool
size was only 118,169 individuals, when in fact it was much larger. The random
selection process on the 118,169 records mraportionately correct for that pool
size, but not the County in total.

For the time period of April 2001 to JUA02, the number of jurors pulled from Zip
Codes that began with 493 . . . was larger than normal, on a proportional basis.

Holtrop dep., Ex. 3, Kent County Jury Management System Report [dkt. # 46-2], at 137-38.

According to Holtrop, once the problem wasreated in mid-2002, there was a discernible
increase in minority participatiohrloltrop dep. [dkt. # 46-2] at 58ealso Holtrop dep., Ex. 6, Jury
Management Study, Kent County, Michigan, Rivy 1, 2003 [dkt. # 46-2] at 86 (“The problem
has been recognized and has been resolved|sPRatected after August 2002 should not have the
zip code bias.”). After the problem was elimied, the “Black representation went from 2.89% to
4.9% of the respondents.” Jury Management Study [dkt. #46-2] at 93.

The record in this case contains reports bydwgert witnesses. The first report is by Paul
L. Stephenson I, Ph.D., which was made fonK€ounty Circuit Court Judge Dennis Kolenda in
the case oPeoplev. Bryant, Kent County Docket No. 01-086Z5}, and covers only January 2002,
the month of Bryant’s jury selection. Cititige 2000 United States Census data, Dr. Stephenson
determined that 8.2 percent of the Kent County petjpari of 18 years and older is Black or African-
American, either alone or in combination wdhe or more other races. Paul L. Stephenson lll,

Ph.D., A Statistical Analysis regarding the Potential Systematic Exclusion of Black or African
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Americansin the Jury Poolsfor the Kent County Circuit Court in Jan. of 2002, Evid. Hr’g Tr., EX.
2 [dkt. # 46-3]. Out of 45 potential jurors who weedected for the venire in Bryant's case, only
one was Black or African-American. Stephensomotuded that “there is a 6.03 percent difference
between the percentage of eligible Black &fidcan-Americans in Kent County and the actual
percentage in the venireltl. at 45. Comparing this dispigr to the population as a whole,
Stephenson found that the venire for Bryant's trial had 73.1 percent fewer Black or African-
American members than could have been expected in Kent County. Dr. Stephenson opined that
“there is essentially no chance of acquiring teésults we obtained if the selection process for
potential jurors is unbiased,” and “all the areakemt County with zip codes less than or equal to
49504 were underrepresenteldl.’at 47-48. However, despite ctuting that “systematic bias did
exist in the selection of individuals summonedjtwy duty during the first three months of 2002,
... [which] would have inevitably led to thuader representation of Black or African-Americans
in the terms during this period of timed. at 49, Dr. Stephenson opined that since the venire in
People v. Bryant contained at least one Black or African-American potential juror, “there is
insufficient evidence to conclude that the venire in this case was significantly biased 49.

The record also contains the report of Dr. Edit Rothman of the University of Michigan,
who calculated the difference in the numbeAfifcan-Americans in the population and those in
the jury pools from April 2001 through August 2002 to be 3.45 percent, which translated into a 42
percent decrease in the likelihood that Africamekicans would be found in the jury pool during
that time period compared with what their census population suggested it should be. Evid. Hr'g Tr.,
Ex. 3, Report of Dr. Edward Rothman [dkt. # 4G#]-2. Dr. Rothman noted a “sharp change from

April 2001 through August 2002” in the number ofi@an-Americans on the jury roll, and another
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change after August 2002l at 7;seealsoid. at 9 (“The average estimated proportion of African-
Americans or Hispanics has deased substantially from thanuary 1998 through March 2001 time
period to the April 2001 through August 2002 time period. The difference is statistically
significant. . . .").

3.

In her objections, the respondent attacks the magistrate judge’s conclusion that systematic
underrepreseation of minorities occurred in Kent County thgthe relevant time on several bases.
First, she argues that the magistrate judge egeause he “did not give the appropriate weight and
consideration to Dr. Rothman’s report and statistics in determining whether Petitioner had made out
a prima facie case of systemic exclusion for purposBsicn v. Missouri, 439 U.S. 357 (1979).”
According to the respondent, Rothman’s reporthe €ontrolling document” for the purpose of the
statistical inquiry, because it was based on atyars of the entire period during which the Kent
County jury selection computer glitch was ineeff. The respondent maintains that the difference
between Dr. Rothman’s results and those of Dap&¢nson is crucial, because “it is important to
demonstrate disparities that occur in venges time,” citing Ford v. Seabold, 841 F.2d 677, 685
(6th Cir. 1998) (noting a discrepancy that occdifiia every weekly venirdor a period of nearly
a year”).

That argument fails for a number of reaso@entrary to the respondent’s contention, the
magistrate judge did not discount Dr. Rothman’s results, and he concluded that a significant
disparity was shown under either analysis:

Using either Dr. Rothman’s or Dr. Stephenson’s absolute disparity figures, i.e.,

3.45% or 6.03%, Garcia-Dorantes has shavpercentage that exceeds the 3% that

courts have recently found to be iffstient proof of underrepresentatiorSee
United Sates v. Mujahid, 433 F. App’x 559, 561 (9tRir. 2011) (“An absolute
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disparity of 2.87% is insufficient to make prima facie showing of substantial

underrepresentation”)jnited Satesv. Rodriguez-Lara, 421 F.3d 932, 943-44 (9th

Cir. 2005) (absolute disparity of 3% motlow to be evidence of underrepresentation

and comparing cases finding 14.1% and 15.4% absolute disparity to satisfy second

Duren prong); United Sates v. Royal, 174 F.3d 1, 10 (1st €i1999) (absolute

disparity of 2.9% insufficient to show underrepresentation).

Rep. & Rec. [dkt. #50] at 20-21.

Moreover, the authorities cited by the respondent do not establish the rules she evidently
would propose, that statistical evidence cowg the entire period during which an alleged
discriminatory procedure was in place is mentrolling” than evidence drawn from a shorter
period, or that evidence must cover the entirepglesf an alleged discriminatory scheme’s operation
in order to be relevant. IDurenthe Supreme Court considered evidence based on records from
“June — October 1975 and January — March 1976 jciwbhomprised eight months out of a ten-
month period leading up to and including the rhantwhich the petitioner'sury was selected.
Duren, 439 U.S. at 362. But the state constitutigeravision that allowed women to claim an
exemption from jury service had been preseAititle 1 of the Missouri Constitution since at least
1945. Mo. Const. of 1945, Art. 1, § 22(ate v. Cole, 354 Mo. 181, 189, 188 S.W.2d 43, 48
(1945).

As the respondent points out, “neittamren nor any other decision fthe Supreme Court]
specifies the method or test courts must usedasure the representation of distinctive groups in
jury pools.” Smith, 559 U.S. at 329. And the central inquiry undemhbeen analysis is not, as the
respondent contends, whether the exclusion oattioreer time,” but rather whether the statistical
evidence establishes “that the cause of the underrepresentation was systematic — that is, inherent

in the particular jury-selection process utilize@uren, 439 U.S. at 364. The Court found that the

evidence presented Duren did “manifestly indicate[] . . . that the under-representation was
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systematic,’ibid., but it did not hold that evidence fraarshorter period wodlnot have sufficed,
or that evidence from a longer period was teadito “controlling” weight over a study from a
shorter period. Rather than digarding either of the studies, the magistrate judge concluded that
the petitioner could establish based on the largehgistent conclusions of both reports that the
statistical underrepresentation observed in Keninty venires was both “systematic” and “inherent
in the particular jury-selection process utilizeggtticularly in light of the undisputed testimony by
Kent County Jury Commissioner Wayne Bentley that a well-documented “glitch” in the County’s
jury selection computer program had introduced@marent and significant programmatic error into
the selection process.

The respondent citesnited Satesv. Horne, 4 F.3d 579 (8th Cir. 1993), for the proposition
that a disparity within a single venireimsufficient to establish underrepresentation uritieen.
Perhaps, but irlorne the defendant’s statistical presentation relatgy to the panel from which
the jurors in his particular case were selecteldat 588. Here, the Stephenson study covered the
first three months of the year 2002 — a period during which the parties agree that the computer
glitch was in effect. The chatiged report therefore is not confined only to the singular panel from
which the petitioner’s jury was drawn. And tlespondent does not point to any evidence in the
record suggesting that the glitch had a differewtialarying effect on jury selection results during
any particular part of the time that it was known to be in operation.

Second, the respondent contends that the magistrate judge erred in accepting the disparity
established by the Rothman report as sufficient to show significant underrepresentation, citing cases
from other circuits that have “rejected similae®en greater absolute and comparative disparities.”

See Resp.’s Supp. Brief [dkt. #48], EX. The respondent also comdéis that the magistrate judge
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erred in rejecting the rule adopted in cert@tiner circuits requiring a minimum of 10% absolute
disparity for a finding of significant underrepretsion, because the seminal case from which that
rule derives3wvain v. Alabama, 380 U.S. 202 (1965), pre-dat@aren.

Considering the absolute disparity figucégsd by Dr. Rothman (3.45%) and Dr. Stephenson
(6.03%), the magistrate judge noted that theeemt cases have found as@lote disparity of 3%
or less to be insufficient undBuren. United Statesv. Mujahid, 433 F. App’x 559 (2011) (absolute
disparity of 2.87% insufficient)Jnited States v. Rodriguez-Lara, 421 F.3d 932 (9th Cir. 2005)
(3%); United Satesv. Royal, 174 F.3d 1 (1st Cir. 1999) (2.9%). The magistrate judge also noted
that neither absolute disparity figure wouldfiee under the standard requiring a minimum of 10%
absolute disparity which has been adopted inratineuits, but he found that the 10% rule was not
dispositive because the Sixth Circuit has not adopted it, and he suggested that the rule may be
inapposite because it was derived fr@main, which was decided befofeuren. That is a
reasonable conclusion, especially in light & Bupreme Court’s declination of the respondent’s
invitation to adopt such an inflexible rule, finding need in such cases “to take sides today on the
method or methods by which underrepresentation is appropriately measoreith,’559 U.S. at
329-30 & n.4.

Considering the comparative disparity figures cited by Rothman (42%) and Stephenson
(73.1%), the magistrate judge found that thefdigure would suffice under some recent holdings,
but the former would not, citingnited Statesv. Weaver, 267 F.3d 231 (3d Cir. 2001) (comparative
disparities of 40.01% and 72.98% insufficient,endabsolute dispiéies werel.23% and 0.71%
respectively);United Sates v. Chanthadara, 230 F.3d 1237 (10th Cir. 2000) (finding that

comparative disparities of 40.89% and 58.39% wegefiitient, but notinganother holding that a
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68.22% comparative disparity was sufficietyjted Satesv. Clifford, 640 F.2d 150 (8th Cir. 1981)
(46% comparative disparity insufficient).

After reviewing those authorities, the magistrate judge concluded that the evidence was
sufficient to support a finding of underrepresentation ulmieen, because it “presents a more
obvious example of exclusion ‘inherent in the particular jury-selection process utilized’ than that
in Smith.” Rep. & Rec. [dkt. #50] &2. The magistrate judge concluded that because the computer
error “understated the county population by 3.8 times,” and because of the unique circumstance that
the input file listed names in zip code ordergnéhthe lower zip codes represented suburban areas
with much smaller proportions of African-American residents, it was apparent that the computer
selection routine inherently and systematically excluded African-Americans from the panels that
were selected.

That conclusion follows logically from the evidence. There is evidence that exclusion of the
African-American population from Kent Countyries lasted for several months and became
noticeable to an ordinary observer. Wayne Bentley testified that during the summer of 2001, he
noticed the absence of African-American jurorguny venires and would rarely see a jury venire
that contained three percentAfrican-American members. Other jury commissioners likewise
commented on the lack of minorityrors in the pools continuirigto 2002. Dr. Rothman’s report
captures the dip in the presence of African-Aaamijurors in the Kent County jury pools from

April 2001 through July 2002 in the following table:

-25-



Time Period january 1998 through December 2002

AM Monthiy Total
|~ MCL =
OBBSB3I87311662
| — Average =
'07353180091953
|~ LCQ =
"05B45972872199

.12+ .
©.10-

.08

0.06- .

0.04—

062z T .__-. ¥ T T .
E3ISEXZaterleanenadddddTITTg
Rt E Rt L R LR EEEE R

o BT e ® Voo ‘°°ooa°°68»‘§—-~3$$~~
Sigma level: 3

Rothman Rep. at 7. As demonstrated, Dr. Rath noted “a sharp [decrease] from April 2001
through August 2002” in the number of Africamm&ricans on jury venires, and a return to
pre-computer-error percentages in August 2002 after the defect was corrected.

In concluding that the petitioner had established systematic underrepresentation under
Duren, the magistrate judge relied principally Onited Satesv. Jackman, 46 F.3d 1240 (2d Cir.
1995), in which significant underrepresentation resulted from a documented computer glitch that
“caused the letter ‘d’ in ‘Hartford’ to communicate the computer that all potential jurors from
Hartford were deceased and thus unavailable fgrgarvice.” Rep. & Rec. [dkt. #50] at 22. In
Jackman the Second Circuit specifically rejected thiggestion that it rely on an absolute disparity
statistical comparison as being dispositive of the question Gnaen, in part because the absolute
percentages of Black and Hispanic voters residfirtige districts in question were low (6.34% and

5.07% of the population, respectively). Tlaekman court also weighed heavily the fact that the
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procedure used to select the challenged venire drew primarily from juror lists that had been
constructed using a procedure that already lead lfound to be constitutionally flawed, with only

a limited attempt to supplement the improperly careséd list using lists that did include Hartford
residents. The court of appeatsicluded that “[l]ike the prior total exclusion of Hartford and New
Britain residents from the jury pool, the underrepresentation here ‘was quite obviously due to the
system by which juries were selected.Jackman, 46 F.3d 1240, 1248 (2d Cir. 1995) (quoting
Duren, 439 U.S. at 367 (emphasis in original)).

Although the magistrate judge considered the $itzdiglata in light of the decisions of other
courts, it is clear that he weighed heavily the unusual circumstance in this case that the particular
computer glitch, like the procedure usedJatkman, had the inherent and obvious effect of
systematically excluding from the venire theidents of defined geographic areas known to have
a significantly higher population of jury-eligible minority residents compared with the areas that
were disproportionately favored in the selecpoocess. As the Supreme Court explaineginiith,
it has not prescribed a particular method by Whinderrepresentation must be evaluated, either in
terms of specific statistical methods or otherwiSaith, 559 U.S. at 329. On the particular and
unusual facts of this case, it is reasonable and sensible to weigh the apparent mathematical effects
of a selection process that was biased in an patid and deterministic fashion at least as heavily
as the nominal statistical outcome of thatogss, when deciding whether the petitioner has shown
that the underrepresentation of minority jurors in his venire “was systematic — that is, inherent in
the particular jury-selection process utilized,” #mat “the representation of [jury-eligible minority
residents] in venires from which juries are selected is not fair and reasonable in relation to the

number of such persons in the communitipdren, 439 U.S. at 364.
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Statistical analysis may provide compellingdance of systematic exclusion. But where,
as here, the documented nature of the mechasetadtion process itself facially demonstrates the
precise means by which minority members of the community were systematically excluded from
the venires produced, that also may provide compelling evidence that the resulting
underrepresentation of minorities is not “fair and reasonable” ubaten. See United States v.

Ovalle, 136 F.3d 1092, 1106 (6th Cir. 1998) (“The governnseiggests that there is no proof that
any group is underrepresented in the ultimate wheel so as to create an equal protection
violation. That is not the point. The problenthie removal of persons from the jury wheel solely
on the basis of race.”). The respondgtes cases from other circuits which have rejected statistical
disparities of the size shown in this casmasfficient standing alone to establigbrama facie case

of underrepresentation und®uren, but she does not attempt to address or distinguish the
overarching principles oDuren and Jackman, on which the magistrate judge relied for his
conclusion.

Third, the respondent argues that the magdesitedge misconstrued and disregarded the
“precedentially binding” decision iknited Sates v. Buchanan, 213 F.3d 302 (6th Cir. 2000).
However, in her objection, the respondent persists in a disturbing and careless misreading of the
facts ofBuchanan, where she contends that

[clomparing the general population of African Americans to those who were

generally qualified to serve demonstrates a 2.09% absolute disparity, subtracting

2.49% from 4.58%. This would yield a 45% comparative disparity (dividing the

absolute disparity 2.09% by the total percentage 4.58% in the community).

Resp.’s Supp. Brief [dkt. #48] at 26. The respon@egues that because Dr. Rothman’s analysis

is “controlling,” and because it revealed a comparative disparity less than the 45% that the
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respondent alleges was showmuchanan, the evidence derived from Dr. Rothman’s report is not
sufficient to establish a significant disparity in this case.

However, as the petitioner points out in hisg@nse to the objections, the respondent in her
briefing has misapplied the absolute disparity daloon by subtracting the percentage of African-
Americans in the venire from those in the entiommunity. The correct method — and the one on
which the Sixth Circuit based its holding Buchanan — involves subtracting the percentage of
African-Americans in the venire frothe percentage in the communitiio were eligible for jury
service — not the percentage in the population ashale: The Sixth Circuit's explanation makes
clear that it used the latter method:

The testimony of the jury clerk estalbled that African-Americans comprise 4.58%

of the total population of the counties lasdtwithin the Grand Rapids jury wheel.

Of those residentswho qualify for jury service, 2.49% are African-American. In the

instant action, there were two African-Antns in a venire of seventy, constituting

2.86% of the venireyhich sightly exceeds the proportion of African-Americansin

the Grand Rapidsareaqualifiedto serveasjurors. These statistics indicate that there

was no violation of the fair cross-section requirement in this case.

Buchanan, 213 F.3d at 310 (emphasis added). Asdburt of appeals noted, its finding of no
statistical disparity was based on the fact that the percentage of jurors in the vehighgdkan

the percentage of eligible voters in the county. That result could only follow from the correct
subtraction of 2.49% from 2.86%- not the incorrect subtraot of 2.86% from 4.58% on which

the respondent relies in her briefing. Because the statistical evideBtehanan showed a
percentage of minority voters in the venire that was higher than that in the jury-eligible population,

its holding is inapposite to the situation here, ke statistical evidence under both of the offered

analyses showed an underrepresenation in the venire.
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The respondent’s criticism of the magistrate judge’s determination of the evidence at the

hearing has no merit. That objection will be overruled.
D.

The respondent also argues that the Supreme Court erred when it @ecigted Missouri,

439 U.S. 357 (1979), anihylor v. Louisiana, 419 U.S. 522 (1975). Apparently, it is the official
position of the state attorney general that the Sixth Amendment does not guarantee Michigan
citizens the right to a jury selected from a tawss-section of the community. The Supreme Court
declined to adopt that view i@mith, and instead held that “[tlhe Sixth Amendment secures to
criminal defendants the right to be tried by apamial jury drawn from sources reflecting a fair
cross section of the community 3mith, 559 U.S. at 319 (citingaylor, 419 U.S. 522). The Court
also declined to take up that argument again when it deei¢éidrari in Ambrose. Booker v.
Ambrose, 133 S. Ct. 993 (2013) (order denying petitiondatiorari). This Court finds no merit
in the argument, and nonetheless is bound bye®uprCourt precedent. That objection will be
overruled.

Il.

One last point must be addressed. The Qetfetred the case to the magistrate judge to
conduct a hearing to determine, among other ththgssthnic composition of éjury venire in the
defendant’s case. That direction was based in part on the Court’s view expreBaeks n
Warren, 773 F. Supp. 2d 715, 726-27 (E.D. Mich. 20113t the systematic underrepresentation
of minorities in the jury pool could be harmless if a particular venire by happenstance fairly

represented the racial makeup of the community. The magistrate judge criticized that holding in
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his report in this case, and rightly séee Rep. & Rec. at 17 n.12. A faieading of the authorities
on that point does not support the Court’s decisidpairks.
The Sixth Circuit addressed that issuémbrose, stating:
A petitioner raising this claim is challemgj the pool from which the jury is drawn,
and not necessarily the venire paneledily before him. Accordingly, the
composition of one panel does not indicatethler a fair cross-section claim exists.
The irrelevance of the composition of agle venire panel is underscored by the fact
that a petitioner may bring a claim evemihorities are included in his panel. The
Sixth Amendment guarantees only the oppaity for a representative jury, not a
representative jury itself. The focusethfore, is on the procedure for selecting
juries, and not the outcome of that process. As the First Circuit eloquently put it:
[T]o hold that a litigant is not entitled to a representative jury when
the jury venires are drawn fronfiaar cross-section of the community
but that the cross-section requiremeant be dispensed with when the
dice fall a particular way in an individual case undermines the
analytical foundation upon which the right to a jury drawn from a
cross-section of the community is based.

Barber v. Ponte, 772 F.2d 982, 993 (1st Cir. 1988xcated on other grounds, 772
F.2d 996 (1st Cir.1985) (en banc).

Ambrose, 684 F.3d at 645-46.

This Court, therefore, repudiates its holdinBanks, and concludes that the racial and ethnic
composition of the actual venire from which the petiér’s jury was drawn is irrelevant. The Court
finds that the petitioner has establishguliena facie violation of the fair cross-section requirement
under the Sixth Amendment. The burden shifts t&thee to show a “significant state interest [that
is] manifestly and primarily advanced by thasspects of the jury-selection systems, such as
exemption criteria, that result in the digportionate exclusion of a distinctive grouuren, 439

U.S. at 367-68. The State makes no claim that any such interest exists in this case.
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.

The petitioner has established cause and prejudice sufficient to excuse his procedural default.
Although the magistrate judge mistakenly held that prejudice could be presumed, the evidence
shows that the petitioner has shown actual prejudice. Moreover, the record reflects that at the time
he was tried, the petitioner’s jury was selecdlienn a pool assembled by using a method that
systematically excluded African-American juroi®m that pool, in violation of the Sixth
Amendment. The Court therefore will grant the petition for a writ of habeas corpus.

Accordingly, it iSORDERED that the magistrate judge’s report and recommendation [dkt.
#50] isSADOPTED IN PART.

It is furtherORDERED that the respondent’s objections to the report and recommendation
[dkt. #51] areOVERRULED.

It is furtherORDERED that the petition for writ of habeas corpu€©ONDITIONALLY
GRANTED.

It is furtherORDERED that the respondent shall release the petitioner from custody unless
the State brings him to trial again within seventy days.

s/David M. Lawson

DAVID M. LAWSON
United States District Judge

Dated: October 9, 2013

PROOF OF SERVICE

The undersigned certifies that a capfythe foregoing order was servefl
upon each attorney or party of rects&tein by electronic means or firsjt
class U.S. mail on October 9, 2013.

s/Shawntel Jackson
SHAWNTEL JACKSON
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