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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

JAMES BUTLER,

Petitioner, CASE NO. 2:05-cv-72727
V. HONORABLE ARTHUR J. TARNOW
BARRY DAVIS,
Respondent.
/

ORDER DENYING PETITIONER'S MOTION FOR RELIEF FROM
JUDGMENT AND INDEPENDENT SUIT IN EQUITY [ECF NO. 51]
AND DECLINING TO ISSUE A CE RTIFICATE OF APPEALABILITY

|. Introduction and Background

This matter initially came beforthie Court on petitioner James Butlept®
se habeas corpus petition under 28 U.S§C2241. (ECF No. 1.) The petition
challenged Petitioner’'s Micham convictions for firsdegree murder, Mich. Comp.
Laws § 750.316, and possession of a firearm during the commission of a felony
(“felony firearm”), Mich. Comp. Laws 8750.227b.

Petitioner asserted in his habeas petiti@t the United States Department of
Justice violated his rights and obstractpistice during a federal grand jury
investigation that resulted in his indioént on federal charges in 1987. Petitioner
alleged that he was acquittetithe federal charges, bstibsequently was arrested

on state charges and convictdanurder and felony firearim state court. Petitioner
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further alleged that his state-coudnwiction was based omformation acquired
from Dion Wilson, who testified during the federal grand jury proceeding. Petitioner
maintained that the Department of Jostand the State of Michigan violated his
rights to grand jury secrecy and nondisclesaf grand jury information by using
Wilson as a witness in Petitioner’s state ¢nah case. (ECF No. 1, PagelD. 5-9,
12-13, 28-30.)

The State moved for summary judgmentthis case on the basis that
Petitioner had failed to complyith the one-year statute of limitations for habeas
petitions. (ECF No. 17.) Th@ourt referred the case tioe magistrate judge for a
report and recommendation. (ECF No.)18 he magistrate judge subsequently
recommended that the Court grant thee3s¢anotion and dismiss the habeas petition
as untimely. (ECF No. 33.)

On April 10, 2006, the Court adoptede magistrate judge’s report and
recommendation as the Court’s findingglaconclusions. The Court then granted
the State’s motion for summary judgmentalismissed the habeas petition. (ECF
Nos. 39 and 40.) Petitioner appealed @wurt's decision (ECF No. 43), but on
November 6, 2006, the Unité&tates Court of Appeals for the Sixth Circuit denied
Petitioner’s application for a certifiabf appealabilit{ECF No. 50).

Now before the Court is Petitioneriaotion for relief from judgment and

independent suit in equity. (ECF No..pPetitioner brings his motion under Rules



60(b)(6), 60(d)(1), and 60(d)8f the Federal Rules of Rredure. He alleges in his
motion that the Court erroneously applibe statute of limitations to his case and
that the Court’s failure to address the merits of his claims deprived him of due
process and caused him to suffer a granscarriage of justice. (ECF No. 51,
PagelD. 1178.)

Petitioner also contends in his motion that state and federal actors aided and
abetted each other defrauding state and fe@é courts for the purpose of depriving
him of his liberty and civil rightsld., PagelD. 1186. Petitioner further alleges that
the Michigan assistant attorney generbwiled a responsive pleading in this case
concealed and misrepresentathterial facts regardinghe State’s role in the
Government’'s scheme to obstructtjos and defraud the federal could., PagelD.
1187. Petitioner wants the Court to vacatgudgment of dismissatp re-open this
case, and to rule on the merits of higil that the Government obstructed justice
and committed a fraud on the court during tederal grand jury proceedindd.,
PagelD. 1179.

[I. Discussion
A. The Rule 60(b)(6) Motion

Federal Rule of Civil Proce@uf60(b) allows a party to seek relief from a

final judgment, and reqse reopening of his case, under a limited set of

circumstances including fraud, mistaked newly discovered evidenceGonzalez



v. Crosby 545 U.S. 524, 528 (2005Under Rule 60(b)(6), the provision on which
Petitioner relies, a distriatourt may vacate a finaliglgment for any reason that
justifies relief.

A Rule 60(b) motion that alleges fraoth a federal habeas court is not the
equivalent of a second or successive hape#ison, because such motions attack a
defect in the integrity of the proceeding&onzalez545 U.S. at 532 n.Fhompkins
v. Berghuis 509 F. App’x 517, 519 (6th Cir. 2013Nevertheless, a Rule 60(b)(6)
motion must be made within a reasondbtee. Fed. R. Civ. P. 60(c)(1).

Here, after the Sixth Circuit Coof Appeals declined tssue a certificate of
appealability on November 6, 2006, Petier took no further action in this case
until September 12, 2019, when he fildte pending motion under Rule 60.
Furthermore, Petitioner’'s motion is not béaga new information Petitioner raised
his underlying claim about secrecy in fedagand jury proceedings in his habeas
corpus petition. The Court, therefooencludes that Petitioner could have brought
his Rule 60(b)(6) motion sooner, and besgtlis motion was not filed within a
reasonable time, it is untimely.

B. The Independent Suit inEquity under Rule 60(d)
1. Legal Framework
Unlike motions brought under Rule 60(laj action under Rule 60(d) has no

time limitation. Mitchell v. Rees651 F.3d 593, 594 (6th Cir. 2011). Further, it



permits a court “to entertain an indepent action to relieve a party from a
judgment” and to “set astda judgment for fraud on thewt.” Fed. R. Civ. P.
60(d)(1) and (3). Nevdreless, independent actiossunding in equity are
“available only to prevent a gve miscarriage of justicelJnited States v. Beggerly
524 U.S. 38, 47 (1998), and “a ‘grave misage of justice’ is a ‘stringent’ and
‘demanding’ standard.'Mitchell, 651 F.3d at 595. To premt a grave miscarriage
of justice in a federal habeas corpusegcaspetitioner must make a strong showing
of actual innocenceld. at 595-96.

Petitioner maintains that he is entitledrelief under Rules 60(d)(1) and (3)
because state and federal prosecutamsaitted a fraud on the courts. Fraud on the

court is

conduct: 1) on the part of an officer thfe court; that 2) is directed to
the judicial machinery itself; 3) is intentionally false, willfully blind to
the truth, or is in reckless dismg for the truth; 4) is a positive
averment or a concealment when anender a duty to disclose; and 5)
deceives the courDemjanjuk v. Petrovsky,0 F.3d 338, 348 (6th Cir.
1993). [A habeas pébner] has the burden of proving the existence of
fraud on the court by cleand convincing evidence.

Carter v. Andersonb85 F.3d 1007, 1011-12 (6th Cir. 2009) (citinfp—Hold, Inc.
v. Sound Merch., Inc538 F.3d 448, 454 (6th Cir. 2008)).
2. Application
Petitioner appears to be arguing thatestand federal officials committed a

fraud on the court by produtg Dion Wilson as a prosecution witness at Petitioner’s



state criminal trial. Wilson testified istate court that he heard Petitioner say he
intended to kill the victim and that h@Vilson) subsequently observed one of
Petitioner's employees force the victim into a car with Petitioner. According to
Petitioner, state andderal officials failed to discke that Wilson was incarcerated
when he supposedly heard Petitioner's cantrabout the victim and observed the
victim being forced into a car with Petitioné3eeMot., ECF No. 51, PagelD. 1182,
1187. For the following reasons, the Court finds that Petitioner’s allegations do not
establish a fraud on this Court.

The Court acknowledges that atteys are officers of the courH.K. Porter
Co., Inc. v. Goodyear Tire & Rubb€o., 536 F.2d 1115, 1119 (6th Cir. 1976). But
even if state and federal prosecutors deddheir conduct to the judicial machinery
and concealed material infoation about Dion Wilson, eéhfraud would have been
perpetrated against the state court in Fekdr’s state criminal case. To prevail on
his claim of fraud, Petitioner “must shdwy clear and convincing evidence that a
fraud was perpetrated onetliederal court, not g1 the state court.” Thompkins v.
Berghuis 509 F. App’x 517, 519 (6th Cir. 2013%tated differently, “for a claim of
fraud on the court to succeed, the fraud nimaste been committed by an officer of
the federal habeas trial appellate courts."Buell v. Anderson48 F. App’x 491,
499 (6th Cir. 2002) (citingVorkman v. Bell227 F.3d 331, 336, 341 (6th Cir. 2000)

(en banyg).



The prosecutors involved in Petitionefésleral and state criminal cases were
not involved in this case and thus were ofitcers of the federal habeas court.
Furthermore, although Petitiorateges that the assistattorney geneal who filed
a response to his habeas petition adednthe state and federal prosecutors’
objectives, the assistant attorney generalmiit falsify the facts or act in reckless
disregard for the truth. He merely ardubat the Court was barred from reviewing
the substantive merits of Petitioner’s claims due to Petitioner’s failure to comply
with the habeas statute of limitations.

The assistant attorney general’'guanent was based on clearly established
federal law, and because the attorney pitesktne Court with an accurate summary
of the procedural history of Petitioner’'ssea his conduct did noeceive the Court.
Both the magistrate judge and the Countead with the attorney’s analysis and
concluded that the habeas petition was tbaged. Petitioner, therefore, has failed
to demonstrate that the Statmmitted a fraud on the Court.

Petitioner also has failed to make asty showing of actual innocence, which
Is needed to prevent a grave miscarriafjgistice under Rulé0(d). The evidence
at trial established that:

one of defendant’'s employees forcbh@ deceased at gunpoint into a

white four-door sedan occupied bydh individuals, with defendant.

Two witnesses heard gunshots at the location where the victim’s body

was found and several gae were seen gettingtana white sedan and

leaving the scene. One of the wiees testified thahe white car at
the scene was a four-door.



Police officers testified that forty-five caliber shell casings were
recovered near the body. Exptstimony was heard that the casings

all came from the same gun, thagithh was a probability the gun was an

automatic of some type, and thae ttihree bullets recovered from the

body and one found near the body athesfrom the same gun. Further

testimony revealed that defendainequently carried a .45 caliber

automatic handgun. Evidence wasoaihtroduced that defendant had
previously stated that he intendidkill the victim and that the motive

for this killing was a dispute over money.

People v. ButlerNo. 109600, at 2 (MiclCt. App. Sept. 11, 1989).

The Michigan Court of Appeals deterraohthat this evidence was sufficient
to support Petitioner’'s conviction for first-degree murder. Petitioner has not
produced any new evidence of actual icerace, and even if Dion Wilson perjured
himself at Petitioner’s trial, a withess’begged perjury does not suffice to constitute
a fraud on the courtPreferred Properties, Inc. ¥ndian River Estates, In2214 F.
App’x 538, 540 (6th Cir. 2007) (citing.K. Porter Co, 536 F.2d at 1118)).

lll. Conclusion

Petitioner's motion under Rule 60(b)(6 untimely because it was not
brought within a reasonable time, aRdtitioner’s argumentnder Rules 60(d)(1)
and (3) fails because Petitioner has nobvah that state or federal attorneys
committed a fraud on this Court. Petitionescahas not demonstrated that a grave
miscarriage of justice will occur unles=tiCourt re-opens this case and addresses

his habeas claims on the merits. The €aberefore, denieBetitioner’s Rule 60

motion (ECF No. 51).



The Court also declineg® issue a certificate adppealability. Reasonable
jurists could not disagree with the Cosirresolution of Petitioner’'s claim, nor
conclude that Petitioner’s claim desereesouragement to proceed furthbftiller-

El v. Cockrel] 537 U.S. 322, 327 (2003).
s/Arthurd. Tarnow

ARTHUR J. TARNOW
UNITED STATES DISTRICT JUDGE

Dated: February 18, 2020



