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DISPOSITION: District cowrt judgment vacated; re-
manded for forther proceedings

CASE SUMMARY:

PROCEDURAL POSTURE: Appellant vacuum cleane:
manufactorer challenged a decision of the United States
District Court foi the Eastern District of Michigan, which
awarded appellee insarers damages in the insurers' prod-
uct liability astion.

OVERVIEW: Cne of the manufacturer’s vacuum clean-
ets caught on fire and caused damage to several busi-
nesses The insurers, as subrogees, brought a product Ha-
bility action, alleging that the vacutm was negligently de-
signed becanse it did not have a thermal protective device
on ane of its electric motors The manufacturer claimed
that under Mich Comp Laws § 600 2946({4) there Was a
rebuttable presunption of no lability for manufacturers
that complied with federa] or state safety regulations The
district comt refused to give such an instruction to the
jury, relying on a recent state appellate couvzt case that
held that a similar statute violated the prohibition against
delegating legislative authority under Mich. Const art,
IV, § 1 After the verdict, the state supreme court reversed
the state appellate cowrt decision In reversing the district
cowt'’s judgment in favor of the insurers, the court held
that Mick Comp Laws § 600 2946(4) was not an uncon-

stitational defegation of legislative authority because the
applicable safety regulations were promulgated indepen-
dent of § 600 2946(4) The cowt held that the failure to
give the jury instruction was not hatmless eror

QOUTCOME: The court reversed and remanded the dis-
trict court's decision
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JUDGES: Before: SILER, DAUGHIREY and
SUTTON, Circuit Judges

OPINIONBY: SILER, DAUGHTREY, Sutton

OPINION:

[¥387] SUTTON, Circuit Judge Atissue is whether
a recent Michigan Suprems Court decision requites us
to vacate 2 $1 2 million judgment in favor of plaintiffs
in this product-liability action arising from an allegedly
defective vacuum cleaner In 1995, the Michigan legisla-
ture enacted a law that creates a rebuttable presumption of
no iiability for injuries arising from products that comply
with a state or federal safety standard Prior to the trial
in this case, a Michigan cowt of appeals invalidated a
similar statate under the Michigan Constitution as an un-
constitutional delegation of legislative power Based con
this decision, the district court refused to instruct the jury
on the rebuttable presumption [##3] Adter the trial in this
case, the Michigan Supreme Court reversed that decision
and upheld the statute [*388] In light of this develop-
ment, we vacate the jury’s $1 2 million verdict in favor of
the plaintiffs and remand the action to the disttict court
to consider whether plaintiffs' claims shounld go to a jury
in light of the Michigan no-liability statute and, if so, to
hold a jury tiial on those claims with all necessary jury
instiuctions

I

On November 5, 1999, while working at the Golden
Unicorn gift shop, Samantha Cicero began vacuuming the
carpet of the store with a mode? 89200 vacuum cleaner
manufactured by Royal Appliance Manufactming Soon
after she began cleaning the carpet, Cicero noticed white
smoke coming from the vacuum cleaner She turned off
the machine, placed itin the store’s backroom and returned
1o the front of the store to wiite a note to her supervisoz
about the incident When smoke began to emerge fiom
the store's backroom, she retwned to the ares and saw
that the vacuum and surrounding area were in flames 3he
tan to an adjacent store to seek assistance — all to no
avail, however, as the fire severcly damaged the Golden
Unicorn and several neighboring businesses  [**4]

After paying the insurance claims prompted by the
property damage from the fire, the Mutnal Insuiance
Company of America, along with other affected busi-
nesses (including the Golden Unicorn), filed this prod-
uct lability action against Royal They sought recovery
under several state-law theories of relief: defective de-

sign, failure to watn, breach of implied warranty of mer-
chentability and bieach of express warranty The plain-
tiffs filed the lawsuit in Michigan state coutt, after which
Royal, an Ohio corporation, zemoved the case to federal
court on diversity grounds because all of the plaintiffs
were Michigan corporations that were seeking mare than
$75,000 in damages 28 U S.C §§ 1332 & I44]

At trial plaintiffs attempted to show that Royal negli-
gently designed the vacuum cleaner by failing to install a
thermal protective device on one of the vacuum cleaner's
electric moters The plaintiffs' expetts testified that debris
became lodged inside the motor and prevented the motor
from twrning The motor then overheated, first producing
white smoke {as observed by Cicero) and nltimately a
fire. Had Royal designed the vacuum cleanes properly by
adding a thermal [**5] profective device, plaintiffs' ex-
petts claimed, the device would have broken the electric
circuti and prevented the vacuum fiom overheating

_ During the trial, Royal presented the district court with
Occupational Safety and Health Administiation (OSHA)
regulations adopting Underwriters Laboratories, Inc
(UL) "Standard for Safety for Vacuum Cleaners, Biower
Cleaners, and Household Floor Finishing Machines, UL
1017 " JA 587; 29 CER. § 19107, 60 Fed Reg 33852,
33858 Royal argued that its vacuum cleaner complied
with this OSHA standard and that Michigan law creates
a rebuttable presumption of no fiability for manufactu-
ers that comply with fedetal or state safety regulations
See Mich Comp Laws § 600 2946(4) The district comt
refused to pive the instiuction, relying on Taylor v Gate
Pharms, 248 Mich App 472, 639 N W.2d 45, 54 (Mich
Ct App 2001), which held that a similar statute viofated
the Michigan Constitution's prohibition against delegat-
ing legislafive authority

The jury returned a verdict in favor of the plaintiffs
on all of their claims and awarded them $1 2 million in
damages [**6] In doing so, the jury retumed a spe-
cial verdict form finding Hability on all fow of plaintiffs’
theories of liability

[*389] 1I

Royal initially challenges the verdict on the ground
that, with respect to all four theories of liability, the jury
should have been instructed that the company presump-
tively was not liable for the accident because its vactum
cleaner complied with an OSHA safety standard ‘We give
abuse-of-discretion review to a challenge to jury instruc-
tions, King v Ford Motor Co, 209 F.3d 886, 897 (6th
Cir. 2000), a standard that is met when a district court
"relies on cleatly erroneous findings of fact, applies an
inappropriate legal standard, or impropetly applies the
law," Chao v. Hosp Staffing Servs, Inc, 270 F3d 374,




Case 2:05-cv-73634-GCS-SDP  Document 49-18  Filed 01/23/2006 Page 3 of 5

112 Fed Appx 386, ¥389; 2004 US App LEXIS 17805, *56

381 (6th Cir. 2001)

The Michigan legislature has established a rebuitable
presumption of no lability in favor of manufactorers that
make products in compliance with state or federal safety
standards The relevant statute says:

In a product liability action brought against
a manufacturer or selfer for harm allegedly
caused by a product, there is a rebuttable
presumption that the manufactarer or seller
is [**7] not hable if, at the time the specific
unit of the product was sold or delivered to
the initial purchaser or user, the aspect of the
praduct that allegedly caused the hatm was
in cornpliance with standards relevant to the
event causing the death or injury setforthina
federal or state statute o1 was approved by, o1
was in compliance with regulations ot stan-
dards relevant to the event causing the death
of injury promulgeted by, a federal or state
agency responsible for reviewing the safety
of the product

Mich Comp Laws § 600 2946(4) A “product liability
action,"” the statute adds, "means an action based on a le-
gal o1 equitable theory of liability brought for  damage
1o property caused by or resubting from the produciion of
a product " Id § 600 2945(h) And "production” in turn
is defined to include "manufacture, constiuction, design,
formulation, development of standards, preparation, pro-
cessing, assembly, inspection, testing, listing, certifying,
watning, instructing, marketing, selling, advetting, pack-
aging, ot labeling " I4 § 600 2945(i)

By its tetms, the rebutiable-presumption statute ap-
pears to covet plaintiffs’ four theories [**8] of liabil-
ity: defective design, failure to warn, breach of implied
warranty of meichantability and breach of express wai-
ranty All fow theories of liability are "legal o1 equitable
theotfics] of Hability" that appear to fit within the broad
definition of "product liability action” and that 1elate to
the "production of a product. " And all fou: theories of Li-
ability traditionally have been treated as product liability
actions under Michigan law See id § 600 2946(2) (de-
scribing the requirements for proving a "product liability
action for haim allegedly caused by a [design] de-
fect™); id § 600.2948(3) (describing the requiremnents for
a "product liability action brought  for harm allegedly
caused by a failure to provide adequate warnings"); n re
Certified Questions from United States Court of Appeals
for Stxth Circuit, 416 Mich 358 331 NW.2d 456, 462
(Mich 1982) (holding that an eatlier definition of "prod-
ucts liability action,” which covered actions "based on
any legal o1 equitable theory of lability, " included an im-

plied warranty theory). At all events, plaintiffs have not
defended the verdict on the alternative groend that the
Michigan statute does not apply to some ot one of their
theories [*¥9] of liability.

Under these circumstances, the question is not
whether the Michigan rebuttable-presumption statute ap-
plies to these causes of action; it plainly does The ques-
tion is whether the stahite amounts to an unconstitutional
delegation of legislative [*39] authority under the
Michigan Constitution, Mich Const art IV, § 1 ("The
legislative power of the State of Michigan Is vested in
a senate and a house of representatives ") and, if not,
whether the OSHA standard is the kind of safety standard
covered by the law like the meaning of the statute, the
meaning of the Michigan Constitution is of course a ques-
tion of Michigan law over which the Michigan Supreme
Court has the final say.

When the trial in this case began, the ouly state au
thority that the district court had before it on this question
was an intermediate appellate decision (Taylor) conclud-
ing that a related subsection of the statute — regarding
an absolute defense for manufacturers of FDA-approved
drugs — impermissibly delegated legislative authority
Relying on that decision, the district cowt declined to
give the jury a rebuttable-presumption instruction under
the statute

Adfter the trial, the Michigan Supreme [¥¥*10] Court
reversed the court of appeals' decision in Taylor. 468
Mich 1, 658 NW.2d 127 (Mich 2003). The Michigan
Supreme Court held that the "independently significant
standard” applied to the case and gave the following de-
scription of the dectiine: "A private entity's slandards
cannot be construed as a deliberate law-making act when
their development of the standards is guided by objectives
unrelated to the statrie in which they function " Id ar 133
In other words, "there is no improper delegation where
the agency ot ouiside bedy making the finding . is doing
it for purposes independent of the particulat statute " /d
Observing that "the FDA does not decide who may bring
a products liability action in Michigan," buttather "for its
own reasons that are independent of Michigan tort law,
simply makes a factual finding regarding the safety and
efficacy of drugs,” the Michigan Supreme Court held that
the defense available to manufacturers of FDA-approved
drugs was not an unconstitutional delegation of legisla-
tive authority fd of 134 "In sum,” the coutt concladed,
"MCL § 600.2946(3) delegates nothing to the FDA;
rather, it uses independently significant [**11] decisions
of the FDA as a measuring device to set the standard of
care for manufactarers * Id a¢ 137

The Michigan Supreme Cowrt's reasoning in Taylor
governs this case Like the FDA, OSIIA develops stan-

|
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dards that have regulatory significance independent of
their effect on Michigan tort law Section 6(a) of the
Williams-Steiger Occupational Safety and Health Act of
1970 requires the Secretary of Labor to promuigate oc-
cupational safety o1 health standards for the workplace
Pub L No 91-396, B4 Stat 1590, 1593 ("The Secretary
shall . by rule promulgate .  occupational safety
and health standard([s} ™); see also id at 1590 {Congress
passed the Act "to assure the safe and healthiul working
conditions for working men and women; by authorizing
enforcement of the standards developed under the Act™);
2% CFER § 19101 (b) ("This part canties out the di-
rective to the Secretary ot Labor under section 6{a) of
the Act ") Bécause the OSHA regulations serve a pu:-
pose independent of Michigan tort law, the Michigan
legislature's reliance on them dees not 1un afoul of the
Michigan Constitution's non-delegation doctrine as de-
scribed in Tayler [*¥12]

In additien, fo withstanding the plaintiffs’ constitu-
tional atiack, Royal also has established that the OSHA
safety standard is covered by the Michigan statute The
Michigan statute provides a rebuttable presumption of
no liability if the allegedly defective product "was [1] in
compliance with regulations o1 standards [2] relevant-to
the event causing the death [*391] o injmy [3] pro-
mulgated by [] a federal ot state agency responsible for
reviewing the safety of the product " Mich Comp Laws
§ 600 2946(4) All three requirements have been met

First, the parties agree that Royal's vacuum "was
in compliance with” the UL 1017 standard adopted by
OSHA

Second, UL 1017 is "relevant to the event causing
death or injmy" because the OSHA-adopted measure,
"UL Standard for Safety for Vacuum Cleaners, Blower
Cleaners, and Household Floot Finishing Machines, UL
1017,"covers ' household [and] commercial vacuum
cleaning machines .  intended for indoor or outdoor use
o1 both " JA 597 The OSHA measure also includes a sec-
tion prescribing when an electric vacuum cleaner motor
requires thermal protection Because the standard covers
vacuum ¢leaners in [*#*13] general and protective devices
for electric motors inside vacuum cleanets in particular,
the standard is “refevant to the event causing  injury "

Third, the standard was promulgated by "a federal
o1 state agency respensible for reviewing the safety of
the product " The Secretary of L abor has delegated au-
thotity to OSHA o promulgate tules and regulations to
ensure workplace safety. See Sec of Labor Order No
5-2002, 67 Fed Reg. 65008 Exercising that authority,
(OSHA has mandated that "electzical equipment shall be
free from tecognized hazards" and has established a num-
ber of factors nsed to determine the safety of elecirical

equipment 29 CFR § 1910 303(b)(1} Among them,
OSHA has said that equipment should be suitable for
its identified purpose, which according to 28 CFR §
1910 303(b)(1)(i}, "may be evidenced by listing or la-
beling " See aisd Eyelematic Mfe Co, No 93-1664,
1992 OSAHRC LEXIS 219, at *21 (OSAHRC June 22,
1992) (29 C.ER § 1910 363(b){1){i) is "a general stan-
dard which essentielly provides that the UL listing for
a particular piece of [¥*14] electrical equipment is one
of the factors to consider when determining the safety
of that equipment.”) "Listng" o1 "labeling" involves in-
spection and approval by a "nationally recognized {esting
Iaboratory” using "approptiate test standards' approved
by OSHA See 29 C FR. § 1910 399; id 1910 7(b)(1)i)
& (c} Since 1988, OSHA has recognized UL as a "na-
tionally recognized testing laboratory” and renewed UL's
status in 1995 (60 Fed. Reg 33832, 33855) and in 2002
(67 Fed Reg. 30966, 30968) Atthe time it renewed UL's
stafus in 1995, OSHA published z list of UL standards
that OSHA "considered appropiiate test standards undet
29 CFR I910.7(c)." 60 Fed Reg at 33855, and listed
UL 1017 as one of them, id at 33858 Because Congress
charged the Secretary of Labor with developing occupa-
tionat health and safety standards, because the Secretary
approved UL as a nationally recognized testing laboratory
for establishing such standards for the workplace and be-
cause OSHA adopted UL 1017 as a safety standard for
vacuum cleaners, "a federal or state agency responsible
for reviewing the safety of the [**15] product,” Mich
Comp Laws § 600 2946(4), established this standard

In response, plaintiffs argue that OSHA did not "pro-
rmulgate” UL 1017 because it relied on a non-federal
agency to develop the standard But the word "promul-
gate" does not require the agency itself initially to re-
search and develop the standard any more than it requires
the Secretary alone to research and develop the standard
without the assistance of agency employees and other de-
signees. Rather, "promulgate” simply means "to declare
o1 announce publicly; to proclaim” or "to put (a law or de-
cree}into force or effect,” [*392] Black’s Law Dictionary
1231 (7thed 1999), which is what OSHA did when it an-
nounced the renewal of UL as a "nationally recognized
testing laboratory” and approved UL 1017 in the Federal
Register as an appropriate OSHA standard

Plaintiffs lixewise exz in arguing that the Michigan leg-
islatime impermissibly delegated authority for establish-
ing tort liability standards to UL in violation of faylor As
in Taylor itself, the legisfature has looked to an indepen-
dent agency (here OSHA, there the FDA) and concladed
that the health and safety determinations of that agency
[*¥16] deserve consideration in an action premised on
the theory that a product is not healthy or safe Taylor,
moreover, was the harder case Ihere, FDA approval cre-
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ated a corclusive presumption that the product was not
unreasonably dangerous as long as the FDA approval was
not pbtained by fraud Here, compliance with the GSHA
regulations establishes a rebuttable presumption that the
praduct is safe

Not, contrary to plaintiffs’ suggestion, does it make a
difference that OSHA may not have anticipated that its
regulations cowld affect clvil liability in a product- liability
action undet Michigan law The issue here is the intent of
the Michigan legislature, which was concerned only with
whether the federal agency's regulation was "relevant to
the event causing . injuiy " As shown, OSHA's pio-
mulgation of UL 1017 — a safety standard for vacuum
cleaners — satisfies this modest requirement.

Plaintiffs, lastly, argue that the failure to give a rebut-
table presumption instiuction was harmiess ertos because
they produced adequate evidence to overcome the pre-
sumption — as shown by the jury verdict in their favor
But this Michigan law assuredly does not become irrele-
vant any tiue [¥*17] claimants can show that they have
a tiiable issue of fact — in the absence of the statute - to
present to the jury The essential point of the legislation is
to make it more difficult for claimants to prevail when they
bring a product-liability action concerning a product that
complies with pertinent faderal or state safety standards
Except in a setting where the instruction did not apply to
certain claims (which plaintiffs have not argued hers), itis
difficult to imagine how the failure to give this instruction
would not require a vew trial The rebuttable presomp-

tion, indeed, goes not only to the jury's assessment of
these claims but also o whether these claims should go
to a jury in the fitst instance See Lavin w Child Craft
Indus , 2004 Mich App LEXIS 988, No. 245386, 2004
WI 840230, at %2 (Mich Ct App. Apr. 20, 2004) {récog-
nizing the rebuttable presumption and 1ejecting plaintiff's
argument that "defendant's crib design violated federal
regulation, thereby creating an issue of fact regarding
defendant’s negligence") (footnote omitted); Michal »
PDKLabs, 2003 Mich App LEXIS 2357, No 234943,
2003 WL 22160438, at *5 (Mick Ct App Sept 18, 2003)
(summary judgment properly granted [**18] because
plaintiffs failed to rebut the Mickigan Compiled Laws §
500 2546(4) presumption by "presenting no evidence that
[the product] was not in compliance with fedetal regula-
tions"); of Shanks v Home Depot, Inc , 2001 U3 Dist
LEXIS 22468, No [-00-CV-383, 2001 WL 1837829,
at ¥2 (WD Mich Dec 7, 2001} (1uling on admissibil-
ity of expert testimony offered "to rebut [the Mickigan
Compiled Laws § 600 2946(4)] presumption by showing
that . the industiy safety standards are inadeguate "}
While the district court's faifure to consider the statute's
presumption of product safety was understandable in light
of the intermediate court of appeals’ decision in faylor, it
was not harmless.

I

For these reasons, we vacate the disttict comt’s judg-
ment and remand the case for [#*393] further proceedings
consistent with this opinion




