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INTRODUCTION

Defendant, Christine Beatty (“Beatty™), files the instant supplemental briefin order to address
the June 18, 2008 decision by the United States Court of Appeals for the Ninth Circuit in Quon v

Arch Wireless Operating Co.. Inc., Case No. 07-55282 (9th Cir. 2008) (attached hereto as Exh. A).

Inasmuch as the parties relied upon the District Court rulings made in the Quon case in their original
briefing of the instant Motion, Beatty brings to the Court’s attention and addresses the appellate
decision of the Ninth Circuit’s recent ruling in the Quon case, which deals with certain issues now
at bar before this Court.

ARGUMENT

L THE SCA ABSOLUTELY PROHIBITS SKYTEL’S PRODUCTION OF THE TEXT
MESSAGES SOUGHT IN SUBPOENA NO. 1 AND SUBPOENA NO. 2.

On June 18, 2008, the United States Court of Appeals for the Ninth Circuit definitively

determined in Quon v Arch Wireless Operating Co, Inc, Case No. 07-55282 (9th Cir 2008), that an

electronic computing service (“ECS”) can not produce electronic communications without the
express consent of the originator, addressee or intended recipient of such electronic communications.

The Ninth Circuit’s ruling affirmed the District Court’s holding that there does exist a well-
recognized expectation of privacy in electronic communications, and in fact confirmed that the
expectation of privacy in electronic communications is precisely the same expectation of privacy a
person maintains in traditional written letters. Id. at 7021-7022. Furthermore, the Ninth Circuit held
that it is irrelevant whether the provider of the electronic communications service has the ability to
access the contents of such electronic communications. Id. The Ninth Circuit, however, went even
further than the District Court in that it determined that, under the Federal Stored Communications

Act, 18 U.S.C. § 2701 et seq. (the “SCA”), only users of an electronic text messaging service could
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authorize access to their own electronic communications. Id. at 7014-7015. That is, the Ninth
Circuit held that not even the subscriber to the service could unilaterally permit access to the
electronic communications of users of such services. Id. For instance, an employer who paid for
a text messaging service for its employees, as the employer in Quon did, could not authorize the
release of the contents of text messages sent or received by such employees. Id. Only the
employees, as users of the service, could consent to the release of their electronic communications,
but not the employers. 1d.

Specifically, the Ninth Circuit held that the District Court in the Quon case had erred insofar
asit determined that a provider of text message services, like Skytel, was a remote computing service
(“RCS”) under the SCA. In that case, the subscriber (here, the City of Detroit)’, would have been
permitted to consent to the disclosure of electronic communications®. However, the Ninth Circuit
has now definitively determined that a text message provider, like Skytel, is an ECS, not an RCS,

which means that only the originator, addressee or intended recipient of such electronic

communications can consent to the release of such communications. Id. As a result, Plaintiff’s

argument that the City of Detroit had consented to the release of the electronic communications is
not only factually incorrect for the reasons fully set forth in Beatty’s Reply Brief, but also legally
irrelevant inasmuch as the subscriber simply can not consent to the release of electronic

communications held by an ECS.

1/ The fact that the City of Detroit was the subscriber has not been disputed, and the contract documents produced
by the City of Detroit in their May 16, 2008 supplemental brief appear to confirm this fact as well.

2/ Plaintiff has acknowledged that the only possible exception to the SCA,which would permit Skytel to release
electronic communications to Plaintiff pursuant to its subpoena is found in 18 U.S.C. § 2702 (b)(3). In an effort to argue
that this exception somehow applies, Plaintiff has contended that the City of Detroit, who is the subscriber to these
services, consented to divulge the contents of the communications. As fully set forth in Beatty’s Reply Brief, this is
absolutely incorrect inasmuch as the City of Detroit has not only refused to consent to the divulgence of the
communications, but in fact has filed a motion to preclude the production of the electronic information in the possession
of Skytel.
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The Quon Court determined that a text message service identical to Skytel is an ECS for the
purposes of the SCA. The Quon Court explained:

Any lingering doubt that Arch Wireless is an ECS that retained
messages in electronic storage is disposed of by Theofel v.
Farey-Jones, 359 F.3d 1066, 1070 (9th Cir. 2004). In Theofel, we
held that a provider of e-mail services, undisputedly an ECS, stored
e-mails on its servers for backup protection. NetGate was the
plaintiffs’ Internet Service Provider (“ISP”). Pursuant to a subpoena,
NetGate turned over plaintiffs’ e-mail messages to the defendants.

We concluded that plaintiffs’ e-mail messages — which were stored
on NetGate’s server after delivery to the recipient — were “stored

“for purposes of backup protection’ . . . . within the ordinary meaning
of those terms.” Id. at 7014-7015 (citations omitted, emphasis
added).

It is undisputed that Skytel stored Beatty’s alleged electronic communications after delivery
inasmuch as these electronic communications are the very items now sought by Plaintiff.
Furthermore, it is undisputed that Beatty, as the purported originator, addressee or intended recipient
of the electronic communications at issue, has not provided any consent for the release of such
material. Therefore, Plaintiff may not obtain the alleged electronic communications of Beatty or any
other Defendant who likewise has not provided consent for the release of their electronic

communications.

II. THE QUON COURT CONFIRMED THE USER’S PRIVACY INTEREST IN
THEIR ELECTRONIC COMMUNICATIONS.

As Beatty explained in her original pleadings, she has a privacy interest in the contents of her
alleged electronic communications. The Quon Court absolutely confirmed that all users, even
employees, have a privacy interest in their electronic communications, and that such information
must remain private absent the user’s consent that such information be released.

The Quon Court held:

The extent to which the Fourth Amendment provides protection for
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the contents of electronic communications in the Internet age is an
open question. The recently minted standard of electronic
communication via e-mails, text messages, and other means opens a
new frontier in Fourth Amendment jurisprudence that has been little
explored. Here, we must first answer the threshold question: Do

users of text messaging services such as those provided by Arch
Wireless have a reasonable expectation of privacy in their text

messages stored on the service provider’s network? We hold that
they do. Quon at 7018 (emphasis added).

Thus, according to the Ninth Circuit’s reasoning, Beatty’s alleged electronic communications

are protected by the Fourth Amendment, and hence can not be obtained absent a search warrant

based upon probable cause. See, e.g. Berger v. New York, 388 U.S. 41; 87 S. Ct. 1873; 18 L. Ed.

2d 1040 (1967); Katz v. United States, 389 U.S. 347; 88 S. Ct. 507; 19 L. Ed. 2d 576 (1967)

(holding that private telephone conversations processed through a third-party intermediary are
protected by the Fourth Amendment and can be obtained from the intermediary only upon a showing

of probable cause).

CONCLUSION

For all the foregoing reasons, and all the reasons stated in Beatty’s initial Brief and her Reply
Brief, Beatty respectfully requests that this Court grant the instant Motion and prohibit discovery of

electronic communications from Skytel based upon the SCA.

Respectfully submitted,
MORGANROTH & MORGANROTH, PLLC

By:_/s/ Mayer Morganroth

MAYER MORGANROTH (P17966)
JEFFREY B. MORGANROTH (P41670)
JASON R. HIRSCH (P58034)

Attorneys for Defendant Beatty

3000 Town Center, Suite 1500
Southfield, MI 48075

(248) 355-3084

Dated: June 26, 2008
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