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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

H.D.V.- GREEKTOWN, L. L. C.,ET AL., Case No. 06-11282
Plaintiffs, SENIOR U.S. DISTRICT JUDGE
ARTHUR J. TARNOW
V.
U.S. MAGISTRATE JUDGE
DETROIT, CITY OF, ET AL., R.STEVEN WHALEN

Defendants.
/

ORDER ADOPTING REPORT AND RECOMMENDATION [162],
OVERRULING PLAINTIFES’ OBJECTION [164],AND GRANTING IN
PART PLAINTIFES’ MOTION FORATTORNEY FEESAND COSTS[148]

Before the Court is a Report aRécommendation (“R&R”) [162] entered on
May 23, 2013, recommending granting in part Plaintiffs’ Motion for Attorney Fees
and Costs [148], and awardifi§85,401.12 in fees and costs to Plaintiff counsel for
prevailing in the underlying action. Plaintiffs timely filed an Objection [164] and
Defendants filed a Response [167]. QugAst 23, 2013 the Court stayed the Motion
for Attorney Fees and Costs [148] becatls® municipal Defendant had filed for
Chapter 9 bankruptcy on July 18, 2013Dkcember, 2014, the municipal Defendant
emerged from bankruptcy; accordinglyetiCourt will now issue its ruling on
Plaintiffs’ Motion for Attorney Fees an@osts [148]. For the reasons that follow,
Plaintiffs’ Motion for Attorney Fees and Costs [148] is GRANT and Plaintiff

counsel is awarded $372,118.19 in fees and $13,282.93 in costs.
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BACKGROUND

Plaintiffs obtained a $2,950,000 settlemerthis § 1983 action. Plaintiffs are
closely held Michigan limited liability compaas in the adult entertainment business.
They alleged that Defendants violatewinly their First Amendment rights by
hindering the operation of their business wébulations. The parties stipulated that
the Court would decide the issakattorney fees pursuant42 U.S.C § 1988 and
that Plaintiffs were the prevailing pasid¢or the purpose of determining fees and
costs.

STANDARD OF REVIEW

This Court reviewsle novo the portions of the R&R [162] to which objections
have been filed. 28 U.S.C. 8§ 636(b)(1IREP 72(b). The Couftmay accept, reject,
or modify, in whole or in part, the findings or recommendations made by the
magistrate judge.ld.

ANALYSIS

Plaintiff counsel seeks $1,532,640.61 in fapd costs. Defelants concede that
Plaintiff counse is entitlec to some¢ fees but argu¢ that the amoun the R&R [162]
recommends—$385,401 —is reasonable.

“The primary corcern in an attorney fee case that the fee awarded be
reasonable one that is adequat to attrac competer counse but does not yield a

windfall for lawyers Reed v. Rhodes, 17€ F.3c 453 471 (6th Cir. 1999) The Court
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begin: by determinin( the fee applicant's lodestar, which is the proven number of
hours reasonably expende on the cast by ar attorney multiplied by her
court-ascertaine reasonable hourly rateHensley v. Eckerhart, 461 U.S 424 433
(1983) (emphasis added).

The R&R [162] calculate the lodesta usin¢ the hourly rates proposed by
Plaintiff counse themseles. The hourly rates we $350, $250, and $200 for
Attorneys Shafer Pritzlaff, anc Hoffer respectively. Té R&R [162] concludes,
however thai the total numbe of hours Plaintiff counse claims to have expende is
noi reasonabli The reasons the R&R [162] found the number of hours to be
unreasonab is two-fold. First, the Magistrate concluded that certain hours are not
compensab here Seconc the remainin¢ time spen on the cast was excessive.
Ultimately. the R&R [162] recommenc a total fee-and-cos awarcof $385,401.12.
The Court agrees th$385,401.12 is a reasonable award in this case.

Objection One: Sixty Percent Reduction in Fees

Plaintiffs object to the R&R’s recomendation that the Court reduce the
lodestar by sixty percent. The Magistratggproach of making a flat percentage cut
to attorney fees was well within methaalscepted by United States Courts to avoid
turning attorney-fee requests into a “second major litigatibteisley v. Eckerhart,

461 U.S. 424, 438 (1983).
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Plaintiffs’ time sheets for fees are 113 pages long. Plaintiff counsel requests
fees for things like communicating withethmedia, participating in administrative
proceedings, watching the evening newsd dor work related to the Jane Roe
Plaintiffs who were voluntarily dismissedd@received no legal relief from this action.
Plaintiff counsel requests $56,795 for preparation of its own fee Motion [148] and
$21,980 for preparation of the Reply [155] alone.

“The purpose of § 1988 is emsure ‘effective accesstte judicial process for
persons with civil rights grievances.” HRREP. NO. 94-1558,p. 1 (1976). That
fundamente purposiof § 198¢is hardlyrelevantletalone compellin¢chere Plaintiffs
arecloselyheld extraordinarilt profitable companie whoseaccestothejudicialand
political processe is far greater than most citizens, as demonstrated by the very
backgroun of thiscase Furthe removin¢this Motion[148]fromthe congressionally
intended purpose of § 1988, is the natur@laintiffs’ grievance in this case—they
pursueithe leas constitutionall importan type of First Amendmer right. Kiser v.

Reitz, 765 F.3c 601 607 (6th Cir. 2014 (halding that advertisements and other
commercie speec enjoylessrigorous First Amendmer protectior thar otheiforms
of expression).

Plaintiffs sparer nc expens protectin¢ their right to utilize the First

Amendmer to seel pecuniary gain. “While parties to a litigation may fashion it

accordin¢to their purse¢ ancindulge themselve anc their attorney. . . . they may not
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foist thest extravagance upor their unsuccessfi adversaries King World
Productions, Inc. v. Financial News Network, Inc., 674 F. Supp 438 44C(S.D.N.Y.
1987) The Couri is not required to engage in a line by line analysis of Plaintiff
counsel'' 11Z page of fee requests. In light of theandiscriminate approach counsel
took to its fee petition and the tangentidat®nship compelling civil rights have to
this case, the Court finds the R&R’s [162] sixty percent reduction recommendation
in the lodestar is warranted. This yigla preliminary award of $361,279.80 before
accounting for Plaintiffs’ fee request for preparing its own Fee Motion [148].
Objection Two: Sixty Percent Reduction in Costs

Plaintiffs object to the R&R’sacommendation that their allowabtaimed
costs—totaling $33,207.34—shouldreeluced by sixty percent. Plaintiffs assert that
the R&R double dips its reduction becald&fendants requested a 50% reduction in
attorney hour travel timena the R&R recommends a 60%luvetion in travel costs.
The award amounts recommended in the R&&2| reveal that Plaintiffs’ double-dip
argument is incorrect. Rather, the Magitt simply did not grant Defendants’
piecemeal reduction request and implemeaie across-the-board reduction without
multiplying the reductions. The R&R [168§commends a cost award of $13,282.93,

which is a 60% reduction from Plaintiffallowable requested costs ($33,207.34).

! Plaintiffs apparently concede in their Objection [164] that the $164,921.49 in expert
witness fees they attempted to recover in thtion [148] are not allowable as a matter of law
in an action under § 1983.
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Plaintiffs also argue that the Magistrate cannot recommend reducing costs
because they were actually incurred. AsR&R [162] states, it the reasonableness
of costs that is at issuelust as the attorneys may have expended all of the hours
claimed, it was not reasonable to expaedmany hours in this case. Similarly,
although the claimed costs may have actuadgn incurred, it was not reasonable to
incur them. There is no reason, therefdhat the reduction for the unreasonable
attorney fees should not be commensurgith the reduction for the unreasonable
costs. A sixty percent rediimn is warranted and Plaintiffs are awarded costs in the
amount of $13,282.93.
Objection Three: The Jane Roe Plaintiffs

Plaintiffs object to the R&R’s recommdation that they are not entitled to an
award of fees for their workn behalf of the Jane Roe Plaintiffs in this action.
Plaintiff counsel argues this is true besathe Jane Roe Plaintiffs were voluntarily
dismissed after the Court ergd the consent decree stigdirig that Plaintiffs are the
prevailing party in this action. That claigpatently false. The Consent Decree [145]
was entered on August 23, 2011. The JRoe Plaintiffs were dismissed by
Stipulation [144] twelve days earlier on August 9, 2011. The dismissal of the Jane
Roes—the anonymous Plaintiffs whose spegxtergirded the named Plaintiffs’ First
Amendment claims—before the Consent [2edi145] ensured that they received no

relief from the $2,950,000 award “by issearof a check made payable to ‘H.D.V.-
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Greektown, LLC, 415 East Congress, LLC, R&Inc., and Shafer and Associates,
P.C., their attorneys.”
Objection Four: Ancillary Proceedings
The 2003 I nitial Action

Plaintiffs object to the R&R’s recommdation that they are not entitled to an
award of fees for their work related kbD.V.-Greektown, L.L.C., et al, v. City of
Detroit, No. 03-74887. The Order [14] dismissing the 2003 action by stipulation
states “all claims in this action are dissed without prejudice and without costs or
an award of attorneys fees to any par#s’explained at length in the R&R [162], the
placement of the phrase “without prejudide”that sentence indicates that the
substantive claims were dismissed without prejudice, but any claims for costs or fees
were dismissed with prejudice. Plaintifise not entitled to collect fees or costs
related to the 2003 action.
The Board of Zoning Appeals Proceedings

The R&R concluded that Plaintiffs are not entitled for their work before the
Board of Zoning Appeals (“BZA”) because thabrk related to the claims in the 2003
action exclusively and, therefore, the faesexcluded for theame reason elaborated
in the previous paragraph. Plaintiffs agseithout supporting, that their work at the
BZA proceedings in 2004 gave rise to the bulk of their damage claims for lost

business in this case in 2006. The work on the BZA proceedings was mostly
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defending tickets issudad Plaintiffs for violations of Condition 18, which was the
subject of the 2003 action. Consequentlg,@ourt will not award fees for hours spent
on the BZA proceedings.
The Conyers/Riddle Criminal Proceedings

Plaintiffs object to the R&R’s recommdation that they are not entitled to an
award of fees for their work relatedttte Monica Conyers and Sam Riddle criminal
proceedings. During the government’s investigation, Plaintiffs’ client Joe Hall
received a grand jury subpoena. Plaintiffs rsmek fees for their work in relation to
preparing for Hall's appearance beforedin@nd jury. Although Plaintiffs argue that
that criminal case was the sole basistfee submission of their Second Amended
Complaint [84], the fact remains thaetguilt or innocence of Conyers or Riddle in
the criminal case did not dictate the resulthis case. Plaintiffs object that the
criminal proceedings hats judicata and collateral estoppel consequences to their
claims in this action. That claim is unpersiva as Plaintiffsauld never be equitably
barred from bringing claims as a result of a criminal action prosecuted by the federal
government.
Objection Five: Fee Enhancement

Plaintiffsobjec tothe R&R’s recommendatic thaitheyarenotentitlectoaten
percenfeeenhanceme unde Perduev. Kenny A. exrel. Winn, 55€U.S 542 (2010).

A Perdue enhanceme is impermissibli excep in “rare and exceptional
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circumstancesancthe partyseekinitheenhanceme bear:the burderof provincthe
enhanceme is warranteiwith specificevidenci thai the lodesta fee would nothave
beeradequat to attrac competer counse Id. ai554 Plaintiff counsel has failed to
prove thai the lodesta would be inadequat to attract competent counsel for a First
Amendmer case giver thaithe lodestawas calculateiwith arate thaifalls abovethe
75" percentile of fees charged by civil rights lawyers.
Objection Six: Fees Related to the Attorney Fee Motion

Plaintiffs object to theR&R’s recommendation that their claimed fees for
bringing their Motion for Fees and Costs [148¢ excessive. Icases that result in
settlement, the hours expended to prepare a fee petition should not exceed three
percent of the total award for att@y hours in the underlying cas€oulter v. Sate
of Tennesee, 805 F.2d 146, 151 (6th Cir. 1986). Since the Court has awarded
$361,279.80 in attorney fees, an additional $10,838.39—three percent of the
underlying award—is what is allowable for preparation of the fee petition.

For the foregoing reasons, the CoHEREBY ADOPTS the R&R [162].
Accordingly,

IT IS ORDERED Plaintiffs’ Motion for Attorney Fee: anc Cost: [148] is
GRANTED IN PART .

IT ISFURTHER ORDERED thai Plaintiff Counse is awardei $372,118.19

in attorney fees.
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IT IS FURTHER ORDERED that Plaintiff Counse is awarde $13,282.93
in costs.

IT IS FURTHER ORDERED that Plaintiffs’ Objectior [164] is
OVERRULED.

SO ORDERED.

s/Arthur J. Tarnow
ARTHUR J. TARNOW
Dated: March 31, 2015 SENIOR U.S. DISTRICT JUDGE
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