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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

JAMES STEVENSON,
Case No. 06-15182
Plaintiff,
V. Paul D. Borman
United States District Judge
MEGAN J. BRENNAN, Postmaster
General of the United States, David R. Grand
United States Magistrate Judge
Defendant.
/

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART
PLAINTIFF'S MOTION FOR LEAVE TO SUPPLEMENT RECORD

In this Title VII case, Plaintiff Jame&stevenson alleges that his employer, the
United States Postal Servitgok various adverse employment actions against him
for discriminatory and retaliatory reasons over the course of several years.

This Court held a hearing on Defentla partial summary judgment motion
on February 24, 2017. Shortly thereaftelaintiff filed the Motion for Leave to
Supplement Record that is presently befthre Court. In that Motion, Plaintiff
requests the Court’s leave to add threeppsed exhibits to the record. For the

reasons stated below, the Court will grBkintiff's Motion as to Proposed Exhibit

! Nominally, the Defendant in this actionNéegan J. Brennarin her capacity as
Postmaster General of the United Staftes.practical purposes, however, the United
States Postal Service was Plaintiff's employad so references to “Defendant” in
this opinion are made with that fact in mind.
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103, but will deny Plaintiff’'s Motion at Proposed Exhibits 102 and 104.

I. BACKGROUND

Defendant moved for partial summary judgment in this matter on September
3, 2015. (ECF No. 68.) At the & time, Defendant filed agx partemotion for
leave to file a 28-page brief (ECF No. 67), which the Court granted (ECF No. 69).
After the Court struck Plaintiff’s initial Rgponse for having incorrect type size (ECF
No. 76), Plaintiff filed a revised Resp@nen October 27, 2015 (ECF No. 77). The
parties stipulated to extend Defendantiedito file its Reply (ECF No. 79), and
Defendant timely filed the Reply (EQFo. 81) on November 16, once again with
the Court’s leave to file excess pages (ECF No. 82).

Among the four exhibits to Defendan®eply were two sworn Declarations.
(ECF No. 81, Ex. 34, Declaration of ¢dile Collins-Earley; ECF No. 81, Ex. 36,
Declaration of Michael Greene.) Plaintiffeld objections to these Declarations on
February 23, 2016. (ECF N5, 86.) Six days later, thSourt directed Defendant
to file a response to Plaintiff’'s objectigrisesponding fully and separately to each
individual paragraph of each Objection, including specific discussion of the issues
previously raised in the summary judgrhdmiefing to which the new Affidavit
material appropriately responds.” (EQ¥®. 87.) Defendant complied in a timely
fashion, filing its Statement of Resnse on March 11, 2016. (ECF No. 88.)

Plaintiff filed a 143-page reply to Dendant’'s Statement of Response on
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March 24, 2016. (ECF No. 89.) izmdant moved to strikedlreply, as it was neither
ordered by the Court nor permitted by cauie; that Motion taStrike saw a full
round of briefing, ultimately including a rion by Plaintiff for leave to file a sur-
reply. (ECF Nos. 90-93.) On Decembkr 2016, the Courgjranted Defendant’s
Motion to Strike, struck Plaintiff's unauthaed reply to Defendant’s Statement of
Response, and stated in conclusion tft#fte summary judgment briefing in this
case is closed and no further filings will be accepted by the Court.” (ECF No. 98.)

On February 23, 2017, the Court iss@dOpinion and Order sustaining in
part and overruling in part Plaintiffgbjections to the CollstEarley and Greene
Declarations. (ECF No. 100The following day, the Qurt conducted a hearing on
Defendant’s motion for partial summary judgment.

On March 9, 2017, just under two weekfter Defendant’s partial summary
judgment motion was taken undalvisement, Plaintiff submitted the instant Motion
for Leave to Supplement Record. (ECF.N®2, Pl.’'s Mot.) Defendant filed a
Response on March 22017. (ECF No. 105, Def.’s Re3laintiff filed a Reply on
March 24, 2017. (ECF No. 10P|.’s Reply.) Having determined that oral argument
will not assist in resolving this Motion,alCourt will decide the matter on the briefs.

SeeE.D. Mich. L. R. 7.1(f)(2).

IL. DISCUSSION

In support of his Motion for Leave to fplement Record, Plaintiff cites three
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sub-provisions of Federal Rule ofv@iProcedure 56, which governs motions for
summary judgment generally. First, R&6(c)(3) provides that in adjudicating a
motion for summary judgment, a court isynéquired to consider materials cited
by the parties, “but it magonsider other materials the record” as well. Second,
Rule 56(d)(3) provides that when “a nonmovant shows by affidavit or declaration
that, for specified reasons, it cannot prégants essential to justify its opposition

[to a summary judgment motion], the conray” defer or denghe motion, allow
time for the collection of affidavits or ¢htaking of discovery, or “issue any other
appropriate order.” ThirdRule 56(e) provides:

If a party fails to properly support assgertion of fact or fails to properly
address another party's assertiofiaof as required by Rule 56()he
court may

(1) give an opportunity to properly support or address the fact;

(2) consider the fact undisputéat purposes of the motion;

(3) grant summary judgment iféhmotion and supporting materials--
including the facts considered usguted--show that the movant is
entitled to it; or

2 As the above-quoted languagéRule 56(e) suggests, the broad thrust of Rule
56(c) is that arguments regarding factuapdies must generally be grounded in the
summary judgment record. Specifically, RWé(c)(1) providesthat “[a] party
asserting that a fact cannot be or is geelyi disputed must support the assertion”

in one of two ways: eithdpy “citing to particular parts of materials in the record,
including depositions, documents, electronically stored information, affidavits or
declarations, stipulations (includingoge made for purposes of the motion only),
admissions, interrogatory answers, or other materials,” or by “showing that the
materials cited do not establish the absengeaesence of a genuine dispute, or that
an adverse party cannot produce adroisstvidence to support the fact.”
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(4) issue any other appropriate order.

Fed. R. Civ. P. 56(e)(1)-(4).

Under these sub-provisions of Rule B&intiff argues, he should be allowed
to supplement the summary judgment recwith three new exhibits. Proposed
Exhibit 102 is a “Back Pay Report” cauweg pay periods in 2009 and 2010, which
Plaintiff represents he has submitteda@sponse to questions posed by the Court at
the February 24, 2017 hearing. (Pl.’s tM&x. 102, Back Pay Report.) Proposed
Exhibit 103 is a May 2009 EEO Investigee Affidavit authored by Chynita L.
Evans, which Plaintiff represents was dite his summary judgment briefing and at
the hearing, but inadvertently omittedrirdhe exhibit of which it was supposed to
be a part. (Pl.’s Mot. Ex. 103, Evans Alf#vit.) Proposed Exhib104 is a February
2011 decision by the Michigan Employme&ecurity Board of Review, apparently
concerning whether Plaintiff was disdifiad from receiving state unemployment
benefits from July 2009 because his daparfrom the Jefferson Station for scheme-
training failure was voluntary, and whichakitiff represents should now be added
to the record because Defendant raisedsbigel of Plaintiff's efforts to complete his
scheme training for the first time at thebruary 24, 2017 hearing. (Pl.'s Mot. Ex.
104, Board of Review Decision.)

The Court notes as a threshold mattat tivo of the three sub-provisions of

Rule 56 that Plaintiff has cian his Motion are irrelevamd the situation now before



the Court. To begin with, Re156(c)(3) merely providesahwhile a court is required
to consider all cited record materiabsevaluating a summary judgment motion, it
may also consider other evidence alreimdyne record—the sub-provision does not,
in fact, offer any guidance as to when a court shexfshnda summary judgment
record after the summary judgmensteeen fully briefed and argued.

Second, Rule 56(d)(3) confers discretmna court to “issue any appropriate
order” only when “a nonmovant shows by affrdaor declaration that, for specified
reasons, it cannot present facts essentigligbfy its opposition” to a summary
judgment motion. Not only has Plaintiff failedfite such an affidavit or declaration,
he makes clear in his Motion that allr¢le of his proposed new exhibits were
previously available to him. He acknl®slges that the Back Pay Report and the
Board of Review Decision were among the wloents that Defendant produced in
discovery. §eePl.’s Mot. {1 5, 13.) The previoasailability of the Evans Affidavit
to Plaintiff is clear from his representation that he “inadvertently omitted” it from
the exhibits to his response to Defendapartial summary judgment motion (Pl.’s
Mot. § 7), and from the fact that k&ed it in the response itsefg§eECF No. 77 at
20, Pg ID 2285). Rule 56(d)(3) provides no assistance to Plaintiff here.

It follows that if Plaintiff's requestor leave to expand the record has any
justification in the sub-provisions of Rul that he has cited, it must be in Rule

56(e). That Rule, as notedate, provides that “[i]f a pé&y fails to properly support



an assertion of fact or fails to properydaess another party'ssertion of fact,” the
court may take certain reml@l actions, which include “give an opportunity to
properly support or address the fact” ansklie any other appropriate order.” Fed.
R. Civ. P. 56(e)(1), (4).

The Court will therefore analyze ealoposed Exhibit to determine whether
it IS necessary to reinforce any factusdsertion that has not been “properly
support[ed]” under Rule 56(e). For the reas set forth below, the Court will grant
Plaintiff’'s Motion for Leave to SupplemerRecord as to the Evans Affidavit
(Proposed Exhibit 103), but will deny Plaintiff's Motion as to the Back Pay Report

(Proposed Exhibit 102) and the BoardR#view Decision (Proposed Exhibit 104).

A. Proposed Exhibit 102: Back Pay Report

Plaintiff argues that at the Febru&¥, 2017 hearing on Defendant’s motion
for partial summary judgmentjtlhe Court asked whethePlaintiff received back
pay, mileage and other reimbursement faremsing.” (Pl.’s Mot. I 3.) It is unclear
what in the record of the February 24 1Zhearing this general statement refers to.
The Court does not, in any case, perceive a failure of proobay factual assertion
by either party on this topic that requires tddition of the BacRay Records to the
record as a remedy. In fact, Plaintiff hieffsacknowledges thatfjecords pertaining
to this grievance (Grievance No0J06C-4J-0928725 entitled “Improper

excessing/removal from bid award”) have bé&ld” as exhibits to his response in
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opposition to Defendant’s partial summauggment motion. (Pl.’s Mot. § 3 (citing
ECF No. 77 Exs. 55, 77).)

In his Reply in support of his Motion for Leave to Supplemental Record,
Plaintiff does not provide any more spéciindications as to how the Back Pay
Report fills in any evidentiary gap ideméifl by the Court at the February 24, 2017
hearing. He does, however, articulateadditional reason he believes the Back Pay
Report should be added to record, amguthat they “also address Defendant’s
statements during the motion hearing that [Plaintiff] was not excessed.” (Pl.’'s Reply
at 1, Pg ID 4337.) He then proceeds to argiength that the Back Pay Report, in
tandem with other evidencalready in the record, refutes any such claim by
Defendant. $ee id.at 2-4, Pg ID 4338-39.) The Cadinds that there is adequate
evidence in the record on this issued aiso sees no reason that any additional
evidence on it could not have been prddtein the parties’ summary judgment
briefing. The Court will deny Plaintiff’'s Mwon for Leave to Supplement Record as

to Proposed Exhibit 102.

B. Proposed Exhibit 103: Evans Affidavit

Plaintiff argues that the Evans Affidaghould be added to the record because
he inadvertently omitted it from Exhibll to his response in opposition to
Defendant’s partial summapdgment motion. The Court agrees with Plaintiff that

there is support for this claim in twospects. First, Plaintiff cited the Evans
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Affidavit in his response, amid a dission of his termination from his position at
the Jefferson Station fecheme training failure:

The USPS’s “Employee and Labor Relations Manual and Handbook
PO — 402" or “ELM”, which is quoted in the separation letter, does not
mandate discharge for scheme fatu“Trainees who fail the final
gualification examination are eithedisqualified, reassigned, or
discharged by management, as tiveumstances warrant, consistent
with the provisions of the Natioh&greement.” Ex. 12, Notice of
Separation 5/18/09 (citing ELNMandbook PO — 402, 247 Scheme
Examination Failures) his is admitted by tHdSPS’s station manager.

Ex. 11, Evans Aff. 5/4/09, TARpon scheme faihe, “management
would have to assess what action to take. . . . | do not know of any
requirement that an employamuld be terminated . . .").

(ECF No. 77 at 19-20, Pg ID 2284-85 (@masis added).) Plaintiff had identified
Evans as a station manager at the Jedffe&tation earlier in the response briSeé¢

id. at 6-7, Pg ID 2271-72.) The quotatiatiributed to Paragraph 12 of the Evans
Affidavit in the portion of the responsgioted above, moreover, matches language
in Paragraph 12 of the Evans AffidavitathPlaintiff seeks to admit as Proposed
Exhibit 103. GeePl.’'s Mot. Ex. 103, Evans Affidavit at 4, Pg ID 4181 (“At that
point management would hate assess what action to take. | do not know of any
requirement that an employee would bemieated, although | believe that could
possibly be one outcome based on th@ividual circumstances. Probably more
likely the employee would be reassignea foosition without the scheme.”). Lastly,

Plaintiff is correct to assert that hisunsel cited the Evansfiidavit—indeed, cited



Paragraph 12 of the Evans Affidavit spezafly—at the February 24, 2017 hearing.
Defendant counters that Plaintiff sdposed Exhibit 103 adds nothing to the
record, largely because it is consistent with a different EEO Investigative Affidavit
sworn to by Evans that Defendant inclu@adong the exhibits to its partial summary
judgment motion. This does not, howeveffisa by itself to establish that the Evans
Affidavit submitted by Plaintiff as Proposé&khibit 103 is wholly irrelevant to the
issues raised in the summary judgmentfbri€¢he Court concludes that Plaintiff's
apparently accidental omission of the EvAffedavit, despite his citation to it in the
briefing and at the hearing, justifies a finding that the absence of that document
constitutes a “fail[ure] to properly supp@n assertion of fact” under Rule 56(e).
Because (and only because) it is evident Blaintiff intended to include the Evans
Affidavit in the record before the Court closed it on December 1, 2016, the Court
will grant Plaintiff's Motion for Leave toSupplement Record as to Plaintiff's

Proposed Exhibit 103.

C. Proposed Exhibit 104: Bbard of Review Decision

Finally, Plaintiff argues in his Motiothat the Court should allow the Board
of Review Decision into #record because “[d]uringral argument, Defendant’s
counsel alluded to [Plaintif§] job performance and effoto succeed at scheme
training.” (Pl.’s Mot. § 11.) Plaintiff elaboras in his Reply that, for the first time at

that hearing, “Defendant questi@he[Plaintiff’'s] efforts during scheme
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training. . . . This was not mentionad Defendant’s pdial summary judgment
motion.” (Pl.’s Reply at 6, Pg ID 4342.)

The Court rejects this argument. Irsdissing Plaintiff's scheme training
failure in its motion for partial summapydgment, Defendant stated as follows:

When Plaintiff was reassigned to thefferson statiorhe was required

to pass scheme training for his new position and was informed that
failure to pass could result in reval. Scheme training requires the
clerk to memorize certain addressand routes to increase their
efficiency at sorting mail. Plaintiff received over 18 hours of training.
Plaintiff waited until the last day heould take his exam, April 22,
2009, and got 26%; 95% is requiredotisss. On May 18, 2009, Plaintiff
was issued a Notice of Separation $sheme failure. After receiving
his Notice, his supervisor had hinsttibute live mail tchelp him learn
the scheme and keep his job. Pi#ivas given 30 dditional days to
pass his exam and avoid remipvaut he failed to do so.

(ECF No. 68 at 6, Pg ID 547 (citations omiltg In light of Defendant’s references
to the amount of training Plaintiff recetehis waiting until the last day possible to
take the exam, the discrefy between his score attte minimum passing score,
and the additional time he receivedpass the exam, Plaintiff has no colorable
argument that he was surprised by Defendamiestioning his level of effort in
preparing for the exam. Plaintiff disputevael of these fact@nd this Court will
evaluate those disputes to the extent thatr resolution is necessary to resolve
Defendant’s partial summapydgment motion. The only issue presently is whether

the issue of Plaintiff's effort level in fischeme training at the Jefferson Station was
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raised in some way in Defendant’s motfon partial summary judgment. It is clear
to this Court that it was.

Accordingly, the Court concludes th#tere is no evidentiary gap which
admission of the Board of Review Decisiotoithe record is necessary to remedy.
For that reason, the Court will denyalitiff's Motion for Leave to Supplement

Record as to Proposed Exhibit 104.

I11. CONCLUSION

The Court unequivocally closed summargigment briefing in this matter on
December 1, 2016. (ECF No. 98.) In ligf that, and because Plaintiff has not
demonstrated that Proposed Exhibits 102 and 104 should be added to the record
under Rule 56(e), the Court hereby DHESI Plaintiffs Motion for Leave to
Supplement Record as to those two exhilidecause there are clear indications that
Plaintiff intended to include the Evans Affidain the record but inadvertently failed
to do so, however, the Court hereby GRPFN Plaintiff’'s Motion for Leave to
Supplement Record as to Proposed ExHiB3. The Court will consider Proposed
Exhibit 103 in adjudicating Defendasipartial summary judgment motion.

IT1S SO ORDERED.

Dated: March12,2018 s/PauD. Borman

Raul D. Borman
UnitedState<District Judge
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CERTIFICATE OF SERVICE

The undersigned certifies that a copythe foregoing order was served upon
each attorney or party of record herbinelectronic means or first class U.S. mail
on March 12, 2018.

gD. Tofil
Deborah Tofil, Case Manager
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