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ISSUE PRESENTED

Whether Plaintiff, who admittedly relocated hersaiid her family on only a temporary
basis from their home in Michigan to a house ina&as, thereby relinquished her domicile in
Michigan and became a citizen of Arkansas for diNgrof citizenship purposes as of the time
she filed her post-employment complaint in Michigaate court?

Plaintiff says “yes.”

Defendant says “no.”
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STATEMENT OF CONTROLLING AUTHORITY

Defendant relies upoMississippi Band of Choctaw Indians v. Holyfie#90 U.S. 30
(1989), Nagalingam v. Wilsgn8 Fed. Appx. 486 (6th Cir. 2001Yon Dunser v. Arongffo15
F.2d 1071, 1072 (6th Cir. 1990), aMdiser v. Loomis391 F.2d 1007 (6th Cir. 1968), as well as

the other authorities cited in the body of thiebri
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l.
INTRODUCTION

Plaintiff has litigated this suit in Michigan cosirfor nearly half a year based on implicit
representations, both to Defendant and to the safrtthis state, that she is and remains a
Michigan citizen. Now, however, she abruptly sekghange the forum for this litigation by
claiming that she has actually been a citizen &aAsas for over a year.

Notwithstanding her recent change of heart, Plaidtbes not dispute that she was a
citizen of Michigan before she joined Wal-Mart. mMdoes she dispute that once domicile is
established in one state, it is presumed to coatimiil a new domicile is established in another
state. Finally, Plaintiff does not dispute thaperson can establish a new domicile only by
demonstratingooth physical presence in a new staied the intention to remain in that state
indefinitely.

Yet Plaintiff cannot satisfy her burden to proves ttinal, essential element of her remand
argument — that she planned to remain in Arkamsa@sfinitely To the contrary, for months
Plaintiff has litigated her claim on the assumpttbat she is a Michigan citizen. Indeed, her
complaint states that she onlefporarilyrelocated her husband and children from theme
in Rochester Hills to &ousein Bentonville, Arkansas.” Complaint at { 11 (drapis added).
Now, having retained new counsel, she is shiftiigation strategies and claiming Arkansas
citizenship. Despite this new approach, howeveeneher brief in support of remand
acknowledges Plaintiff intended to stay in Arkansas indefinitely, but only “as long as her
employment with Defendant lasted.” Brief in SugparPlaintiff’'s Motion to Remand at 3, 8.

Moreover, as her words and conduct in both hergpaisand professional life make
clear, Plaintiff expected her employment with Defent to be only a short-term stop on her

career path. By Plaintiffs own admission, votegistration is a powerful indicia of one’s



Case 2:07-cv-10168-LPZ-RSW  Document 18  Filed 05/17/2007 Page 8 of 20

intentions. But Plaintiff never registered to vaieArkansas, and she remains a registered voter
in Michigan. Her driver's license and primary ckieg account also remain in Michigan.
Plaintiff hired exclusively Michigan counsel to repent her in this matter, and has at no time
even bothered to consult Arkansas counsel — anaitmapted indicia of domicile. Moreover,
she made amply clear to colleagues, both at Wat-&tat in the advertising community, that she
viewed her position in Bentonville as merely a temapy stepping stone in her professional
career, and even began indicating her intentioputcue other opportunities in other states as
early as her third month on the job.

Plaintiff's self-serving and inconsistent allegasoof intent only further demonstrate her
inability to tell a consistent story and do notisgther burden to prove a long-term intention to
become an Arkansas citizen. In addition, the faptsn which she relies in urging remand — that
she bought a house in Arkansas and moved her fahehe, that she enrolled her children in
school and attended church in Arkansas, that sfisteeed her vehicles and filed tax returns in
Arkansas, and that she used her Arkansas addrelsliftg purposes — prove only that Plaintiff
residedin Arkansas; they do not demonstrate her intertboremain there on an indefinite basis.
When measured against Plaintiff's own prior stateim¢hat she intended to relocate her family
only temporarilyto Arkansas, such facts are insufficient to cateyrféff’'s burden of proof.

.
ARGUMENT

This Case Should Not Be Remanded To State Court Baese Plaintiff Herself
Characterizes Michigan As Her Home, And She Cannao$atisfy Her Burden

To Prove That She Intended To Change Her Domicile @ Arkansas.

The jurisdiction of this Court turns on the statd@intiff's citizenship, which is equated

with domicile. As Plaintiff acknowledges, a perstan have more than one residence but only

one domicile. Brief in Support of Plaintiff's Matn to Remand at 5. She does not dispute that
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she was a citizen of Michigan before she joined-Watt. Id. at 3. Nor does she contest that,
once domicile is established in one state, it ieSpmed to continue in existence, even if the
party leaves that state, until the adoption of & Wemicile is established.”ld. at 5 (quoting
Moore’sFederal Practice8 102.34[7] (Matthew Bender 3d. ed.)).

Accordingly, Plaintiff has the burden to prove tlsdte established not only a new
residence but also a new domicile in Arkans8se, e.gMoore’s Federal Practice§ 102.35(6]
(Matthew Bender 3d. ed.)) (if a party “asserts ange of domicile to defeat diversity
jurisdiction . . . the burden shifts to [that pdrtp prove that the domicile in question had
changed when the suit was filed'Baiser v. Loomis391 F.2d 1007, 1010 (6th Cir. 1968)
(“when it is shown . . . that [the party contestaigersity jurisdiction] had a former domicile in
[one state], the presumption is that it continwegxist, and the burden shifts to [that party] to
prove that it has changed”).

Moreover, Plaintiff agrees that she can establistea domicile in Arkansas only by
demonstrating both physical preserara the intention to remain in Arkansas “indefinitely.”
Brief in Support of Plaintiffs Motion to Remand &t6 (citing Mississippi Band of Choctaw
Indians v. Holyfield490 U.S. 30, 48 (1989)3ee alsdNagalingam v. Wilsar8 Fed. Appx. 486,
488 (6th Cir. 2001) (equating domicile with the stigplace where [plaintiff] resided with the
intention of remaining there indefinitely”) (citinglolyfield, 490 U.S. at 48) (attached as
Defendant’s Exhibit A).

A. Plaintiff's own representations, both to her collegues and to this Court, as

well as her past conduct confirm that she did notntend to remain in
Arkansas indefinitely.

Plaintiff plainly fails to satisfy her burden to gwe that she planned to remain in

Arkansas indefinitely. To the contrary, Plainsffown complaint admits that she only
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“temporarilyrelocated her husband and children from themein Rochester Hills to housein
Bentonville, Arkansas,” Complaint at { 11 (emphasisled) — while her brief in support of
remand points out no fewer than nine times thatiditsens determined by one’s “home.” Brief
in Support of Plaintiffs Motion to Remand at 5,8&,91 Moreover, in that same brief, Plaintiff
acknowledges that she intended to stay in Arkawsdg “as long as her employment with
Defendant lasted.” Brief in Support of Plaintiff4otion to Remand at 3, 8.

As a matter of law, these statements alone arécsuif to defeat Plaintiff's claim of
Arkansas citizenship. Merely relocating one’s desce to another state is insufficient to
establish a new domicileSee, e.g., Von Dunser v. Aron&ti5 F.2d 1071, 1072 (6th Cir. 1990)
(domicile presumed to continue even after one Igdlre state). Indeed, courts have repeatedly
held that leaving one’s state of citizenship anigng another temporarily for reasons of school
or work does not change one’s domicile, absent sadtitional showing of an intention to
remain indefinitely. See Kaiser391 F.2d at 1008-1009 (leaving state for a séwear-long
mission did not cause change of domicildgllon v. Lutz 217 F. Supp. 454, 456 (E.D. Mich.

1963) (leaving Michigan for medical school in Madsasetts did not cause change of domicile).

1 As recently as her deposition on May 11, Plairtdf continued to refer to her property in
Rochester Hills as her “home”:

Q. Allright. Since -- since June of 'O6slanyone else lived in the home or resided in
the home temporarily?
A. In Rochester Hills, Michigan?

Q. Yeah.

A. No.

Q. Okay. You haven't had any renters or fammgmbers who have stayed there or
anything?

A. No. The home is empty.

Deposition of Julie Ann Roehm (“Roehm Depositiprattached as Defendant’s Exhibit C, at
35.
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Plaintiff's own conduct further confirms that shever intended to remain in Arkansas
indefinitely. As Plaintiff points out in the briefupporting her Motion to Remand, “[t]he place
where a person votes is a factor that perhapsesamiore weight than other factors. Several
courts have indicated that voter registration sasgresumption of domicile.” Brief in Support
of Plaintiff's Motion to Remand at 7 (quoting Mot d-ederal Practice§ 102.36[3] (Matthew
Bender 3d. ed.)). Plaintiff is still registered ote in the State of Michigan. (Defendant’s
Exhibit B). Although Plaintiff asserted in her Mart to Remand and supporting papers that she
registered to vote in ArkansaseeBrief in Support of Plaintiff's Motion to Remand &t she has
been unable to provide any documentary evidensaipport this assertion, and now admits that
she never voted in Arkansas, including in the Ndvem2006 general election. Roehm
Deposition at 54. In fact, upon examination, RI&imow admits that it's “possible” that she
never actually registered as a voter in the statdyithstanding the assertion in her Motion for
Remand.ld. The Arkansas Secretary of State has no recordamfitif ever registering to vote
in Arkansas. Exhibit 11 to the Roehm Depositiohjah is attached as Defendant’s Exhibit C.

Plaintiff also correctly asserts that the place netee party has obtained a driver’s license
is an “influential” factor in determining domicileSeeBrief in Support of Plaintiff’'s Motion to
Remand at 7 (citing MooreBederal Practice§ 102.36[1] (Matthew Bender 3d. ed.)). Notably,
Plaintiff still retains a valid Michigan driver'scense seeDefendant’s Exhibit D, and has never
obtained a driver’s license in Arkansas. Roehmd3gmn at 51. In contrast, Plaintiff registered
for a California driver’s license when she moveahirMichigan to California, where she lived
between 1996 and 199&d.

The location of one’s bank accounts is anothemfaitequently considered by courts in

conducting domicile analysesSee Stifel v. Hopking77 F.2d 1116, 1122 (6th Cir. 1978)edy
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v. BASF Corp. 1999 U.S. Dist. LEXIS 7573, *10-11 (E.D. Mich. 99 (listing a number of
factors to take into account when determining ddmicmne of which is the “location of
brokerage and bank accounts,” and concluding thet glaintiff never “intended to stay
indefinitely in North Carolina” and thus “never tdsis Michigan citizenship,” based in part on
the plaintiff’'s maintenance of his Michigan banlkcagnts);accord Bateman v. E.l. DuPont de
Nemours & Cq.7 F. Supp. 2d 910, 912 (E.D. Mich. 1998). PI#ihs testified that her “main
checking account,” to which her paychecks from Ddént were deposited throughout her
employment, is still located in Michigan. RoehmpDsition at 51-52. Moreover, Plaintiff first
opened this account in approximately 1995, kempgn while she was working in California
between 1996 and 1998, and continues to use tloaigiceven todaySee id

Yet another factor confirming Plaintiff's domicile Michigan is the location of her
lawyers. See Nat'l Artists Mgm't Co. v. Weaving69 F. Supp. 1224, 1228 (S.D.N.Y. 1991);
Brignoli v. Balch, Hardy & Scheinman, In&96 F. Supp. 37, 41 (S.D.N.Y. 198&mmons v.
Skyway of Ocala592 F. Supp. 356, 360 (S.D. Ga. 1984) (findimgnigicant for purposes of
domicile analysis the fact that a couple’s “lawyers. are in Florida, except for one North
Carolina lawyer hired to assist with their dauglstestate matters”); Moorelsederal Practices
102.36[1] (Matthew Bender 3d ed.). At presentjrRifh has four counsel of record representing
her in this case, from two different law firms, baif which are located in MichigarSeeBrief
in Support of Plaintiff’'s Motion to Remand at Titleage. At no time did Plaintiff consult
Arkansas counsel with respect to this matter, el@ugh her claims are based on conduct
allegedly occurring in Arkansas in connection witar employment in Arkansas. Roehm

Deposition at 7.
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Moreover, Plaintiff has repeatedly indicated, tdeamues within both Wal-Mart and the
advertising community, that she viewed her positionBentonville as merely a temporary
springboard to other professional opportunities] ahe began communicating her intention to
pursue other opportunities outside of Arkansasaay as April 2006, two months after she was
first hired. On April 4, 2006, Sean Womack (“Workg¢ a subordinate of Plaintiff, wrote in an
e-mail to her: “So, when all this madness is damel you go on to start your marketing services
company, put me at the top of your first to cadt.li | think we kick.” In a response later that
day, Plaintiff wrote, “Me too but I'm counting oroy and your connections for the start up now
— | don’t know any trillionaires.” Exhibit 6 to éhRoehm Deposition, which is attached as
Defendant’s Exhibit C, at4.

Furthermore, in an e-mail message from August ZM62 Womack e-mailed Tony
Weisman (“Weisman”) — then of the advertising agemraftFCB — regarding a potential
partnership between Plaintiff, Womack, and DraftFCBhe message, copied to Plaintiff and
signed “Sean & Julie,” began with Womack statingtttdulie and | spent the morning talking
about our conversations with you, and we are betly interested in continuing this discussion.”
Exhibit 8 to the Roehm Deposition, which is attathes Defendant’s Exhibit C, at 1-2.
Continuing, Womack wrote, “Speaking of equity...wetreth interested in having a stake in our

next gig...More importantly, in the two of us you leawa team that can help lead your

2 See alsExhibit 7 to the Roehm Deposition, which is atedlas Defendant’s Exhibit C (in
an e-mail from early June, Womack wrote to Plaintifl’'ve decided that you are like the
sister | always wanted but never had. Your [srg] making my work/life fun. Just make
sure you take me with you.” Plaintiff wrote backleort time later, asking “Do | get to be the
little sister??:),” and then stated, “When you &nelave here, presuming we don’t become
sparring siblings, we both need to have a fac&enindustry...u may be my marketing soul
mate so | have to get you out there?:)".).
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organization in a powerful way.”ld at 2. Womack also suggested that the timing chsu
move would be a matter of months, adding: “Anotheeresting point is timing. Getting
invovled [sic] sooner rather than later makes sdrisghe cement is setting.ld. “So, what is
your timeframe? What do the next 60-360 days laak for you guys? When will it be too
late?” Id. The last line of Womack’s e-mail confirmed Ptédits and Womack’s interest in
devising a clandestine exit strategy from theirifpmss with Defendant in Arkansas: “P.S.
These gmail accounts are WM [Wal-Mart] safe. Se,aan have candid conversationdd.
(bracketed language added). Such correspondenoagaflaintiff, Womack, and Weisman
further confirm that Plaintiff never intended tanain in Arkansas indefinitely, and that to the
contrary, she was intent on using her temporarytipaswith Wal-Mart as a mere stepping stone

to a career move elsewhere.

B. Plaintiff's self-serving and inconsistent statemerst about her intentions
should be afforded no weight.

Notwithstanding the ample evidence that Plaintiéiver relinquished her domicile in
Michigan, Plaintiff now claims, on the advice ofwaeounsel and as part of an apparent new
litigation strategy to avoid jurisdiction in this oGrt, that “one could easily make the
determination that Plaintiff assumed she wouldivaad in Arkansas for the rest of her life3ee
Brief in Support of Plaintiff's Motion to Remand 8t This language is peculiar — Plaintiff
studiously avoids affirmatively stating thetteever held such a mental state. But in any event,
one can reach this “determination” only by ignorfgintiff's own prior contrary statements to
her colleagues as well as to the courts of thie sta

This Court should give no weight to Plaintiff's nigvoffered, self-serving and
inconsistent allegations of her intentions. As$upreme Court has observed: “One’s testimony

with regard to his intention [to establish a newnawle] is, of course, to be given full and fair
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consideration, but is subject to the infirmity ofyaself-serving declaration, and may frequently
lack persuasiveness or even be contradicted ortimedaby other declarations or inconsistent
acts.” District of Columbia v. Murphy314 U.S. 441, 456 (1941).

Plaintiff's transparent effort to re-cast her irttemorder to defeat diversity jurisdiction is
also foreclosed by the law of this Circuit. Theu@an Rogers v. Wal-Mart Stores, In@30
F.3d 868 (6th Cir. 2000), held that a party carslinge the assertions made in their original
complaint to defeat removalSee id at 872;see alsdHayes v. Equitable Energy Res. C266
F.3d 560, 572-573 (6th Cir. 2001Rogersinvolved a plaintiff who originally claimed damage
of approximately $1 million, but later reduced lmages claim to $75,000 in an attempt to
have the case remanded to state coB8de Rogers230 F.3d at 870. In denying the plaintiff's
motion to remand, the district court cited to tlaetfthat the plaintiff had originally claimed
damages above $75,000, and held that the minimumum@min controversy for diversity
jurisdiction had been metSee id at 871. The plaintiff appealed to the Sixth Gitcarguing
that the district court should have granted heriomoto remand because she stipulated that her
damages were under the required amount in conspve3ee id However, the Sixth Circuit
ruled that “a post-removal stipulation reducing tamount in controversy to below the
jurisdictional limit does not require remand totstaourt.” Id. at 872. According to the court,
“if plaintiffs were able to defeat jurisdiction bway of a post-removal stipulation, they could
unfairly manipulate proceedings merely becauser ttegieral case begins to look unfavorable
Id. (emphasis added).

This Court should therefore be especially hesitardgccept Plaintiff's statements at face
value, given the numerous inconsistencies and agictions in Plaintiff's assertions. Plaintiff

provides no credible basis for discounting her ieanlepresentations that she relocated her
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family only temporarily to Arkansas, nor does hestion attempt to disavow those statements.
After observing in her Complaint that her relocatim Arkansas was “temporary,” she now
claims that she moved to Arkansas potentially far trest of her life.” Her remand motion
alleges that she registered to vote in Arkansas,tlel evidence contradicts that assertion.
Plaintiff has also changed her story with respecthie ownership of her home in Michigan.
Whereas Plaintiff previously alleged that she “nteims a residence in the City of Rochester
Hills, County of Oakland, State of Michigan,” tredte characterized as her family’s “homsge
Exhibit A to Plaintiff's Motion to Remand at 2, when the time came for Plaintiff to argue that
she is in fact a citizen of Arkansas, she begaaldaon that she only still owns the Rochester
Hills home because she has been unable to selNahghe “current poor housing market in
Southeast Michigan.” Brief in Support of PlaingffMotion to Remand at 8. But in fact,
evidence suggests that, while Plaintiff put her lhtian home up for sale in order to qualify for
Wal-Mart's generous relocation benefits, she lidtesthome at a significantly higher price than
was suggested by Wal-Mart’s relocation firm — whitlay account for her inability to sell.

(Defendant’s Exhibit E.)

C. Plaintiff presents facts that prove only her tempoary residence in Arkansas,
and not her intention to remain indefinitely in the state.

Finally, the facts presented by Plaintiff to sugploer Motion for Remand — that she
bought a house in Arkansas and moved her familyetiibat she enrolled her children in school
and attended church in Arkansas, that she registeez vehicles and filed tax returns in
Arkansas, and that she used her Arkansas addmelsglifty purposes — prove only her Arkansas
residenceand do not demonstrate her intention to rema#rkansas indefinitely.

Indeed, for the first four months Plaintiff workea Arkansas, she rented a corporate

apartment; her subsequent home purchase simply adokntage of Defendant’s generous

10
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relocation package, including Defendant’s willingaeto pay the cost of Plaintiff's second
mortgage and related payments (such as homeowmsuisance and property taxes). Roehm
Deposition at 46-48; Exhibit D to Brief in Suppat Plaintiffs Motion to Remand at 3-4.
Plaintiff was legally required to enroll her eldegtild in school regardless of her long-term
intentions, so this “fact” is likewise of little @sin determining Plaintiff's subjective intent to
remain in Arkansas indefinitely. Plaintiff was sianly required by law to keep her vehicles
licensed and registered. Finally, Plaintiff's uséner Arkansas address for credit cards and other
bills is simply what any rational person would dbesm temporarily moving to another state for
several months — especially where, as here, no diateefamily members remained at home to
receive and pay such bills.

In reality, all of the “facts” asserted by Plaiftih support of her Motion to Remand
prove only what she has already admitted in her @aimt — that she resided temporarily in
Arkansas — and provide little if any support foe ttonclusion that she intended to remain in
Arkansas indefinitely. Viewed in context, the “facts” asserted in supmdrPlaintiffs Motion
to Remand are nothing more than a thinly disguisfdrt to disavow admissions in her
Complaint that no longer serve her litigation ohjezs. Plaintiff cannot be allowed to change

her story to suit her litigation postude jour. The Court should recognize Plaintiff's allegaso

3 Indeed, if Plaintiff's revised assertions about demicile were correct, venue would not
even lie in the Michigan state court where shealfileut instead would be in ArkansaSee,
e.g., Russell v. Chrysler Corgl43 Mich. 617, 623-624 (1993) (stating that doetiofforum
non convenienapplies even where one party is a resident ofahan state).

11
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for what they are — a self-serving characterizatibthe facts, created for the express purpose of

defeating removal to federal court, with no evidanytsupportt

[l.
CONCLUSION

Plaintiff characterizes Defendant’s allegations Mfchigan citizenship as “wholly
speculative and conclusorysgePlaintiff's Motion to Remand at 3, even though sfes the one
who alleged only a temporary relocation to Arkansasd despite the fact that the supposed
“ample evidence” she has providexteBrief in Support of Plaintiff's Motion to Remand @t
was not offered until she filed her Motion to Remlaand has now proven to be suspect.
Moreover, given the presumption against changedid@® and Plaintiff’'s concession that she
was a citizen of Michigan when she accepted empémygmvith Defendant, it is Plaintiff who
must present evidence that clearly demonstratesestabdlished a new domicile in Arkansas —
something she has not done, for the simple redsainittis not true. The evidence, including
statements by Plaintiff herself, confirms that Rii#i viewed her move to Arkansas as merely
temporary. Although Plaintiff now professes aremitto remain in Arkansas indefinitely, these
assertions should be afforded little weight by ¢bart, as they were only made in a self-serving
attempt to defeat removal, and because they djrectitradict the other evidence.

Accordingly, Defendants respectfully request thé& Court deny Plaintiff's Motion to

Remand and retain jurisdiction over this case.

4 Plaintiff has indicated that she intends to fitealditional claim against Defendant for sex
discrimination under Michigan law. The addition afch a claim would alter neither the
domicile analysis nor the conclusion that Plaintiffs a Michigan domicile, of course. In
fact, an attempt to invoke the protections of Mian state law — like Plaintiff's selection of
Michigan attorneys and Michigan courts — would obé further indication that she views
herself as a citizen of Michigan.
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DATED: May 17, 2007

Respectfully submitted,

DYKEMA GOSSETT PLLC

s/Debra M. McCulloch

Debra M. McCulloch (P31995)
Joseph A. Ritok, Jr. (P25472)
Attorneys for Defendant

39577 Woodward Avenue, Suite 300
Bloomfield Hills, Ml 48304

(248) 203-0785
dmcculloch@dykema.com

GIBSON, DUNN & CRUTCHER LLP

s/with consent Karl G. Nelson
Eugene Scalia

Karl G. Nelson

David J. Debold (P39278)

Of Counsel for Defendant

1050 Connecticut Avenue, N.W.
Washington, D.C. 20036

(202) 955-9500
EScalia@gibsondunn.com

Counsel for Defendant, Wal-Mart Stores, Inc.
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CERTIFICATE OF SERVICE

| hereby certify that on May 17, 2007, | electratig filed a true and correct copy of the
foregoingBRIEF IN RESPONSE TO PLAINTIFF'S MOTION TO REMAND  with the
Clerk of the Court using the ECF system which s&hd notification of such filing to the
following: John F. Schaefer (P19948) at bar@Kps and B. Andrew Rifkin (P46147) at
bar@lfjfs.com, Eugene ScaliaBBcalia@gibsondunn.coand to Sam Morgan (P36694)
smorgan@sommerspc.com

s/Debra M. McCulloch

Dykema Gossett PLLC

39577 Woodward Avenue, Suite 300
Bloomfield Hills, Ml 48304-5086
(248) 203-0785

E-mail: dmcculloch@dykema.com
P31995

100216849_11.DOC
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