Blackwell Publishing, Incorporated et al v. Miller

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

BLACKWELL PUBLISHING, INC.,
ELSEVIER, INC,,

OXFORD UNIVERSITY PRESS, INC,,
SAGE PUBLICATIONS, INC., and

JOHN WILEY & SONS, INC., Civil Action No. 07-CvZ2731
Plaintiffs, Hon. Avern Cohn
VS.
Mag. Morgan

EXCEL RESEARCH GROUP, LLC d/b/a
EXCEL TEST PREPARATION,
COURSEPACKS, & COPIES and
NORMAN MILLER, individually,

Defendants.

PLAINTIFES’ UNOPPOSED MOTION FOR AMENDMENT OF PRETR AL
AND SCHEDULING ORDER

Plaintiffs hereby move that the Court grant areegion of the discovery period in
this case, from September 12, 2008 to Decembe2(8B, and reset the other dates in its
Pretrial and Scheduling Order. Defendants’ couosetcord have advised undersigned
counsel that they do not oppose this motion.

As grounds for this motion plaintiffs state as dak:

1. On May 9, 2008, the Court issued a Pretrial ance&galing Order, stating
that discovery in this action was to be completg&bptember 12, 2008.

2. Shortly thereafter the parties communicated witthezther to work out a

schedule for the production of documents and adfsmovery.
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3. In early July, 2008, before any document productiodepositions had
taken place, one of the parties initiated settlérdestussions, and the other party
responded with interest. Both parties agreedth®t should not incur the expense of
discovery if it were possible to settle this casthowut it.

4, Over the course of the next five weeks the parttesihsel had numerous
communications regarding the outlines of a setttgedthough they did not reach
agreement on terms. As of August 14, 2008, defeisteounsel had in hand from
plaintiffs’ counsel a proposal and a request fotase relevant information.

5. On September 9, 2008, having not heard from defégstdeounsel,
plaintiffs’ counsel sent an email inquiring abdo tstatus of their negotiations.
Defendants’ counsel, Alan Harris, replied by entaalt he expected to hear from
defendants “in the next day.”

6. On September 11, 2008, defendants’ counsel adpisgttiffs’ counsel
by telephone that the relationship with their diead broken down to the point where it
would be necessary for them to move to withdraw.

7. Defendants’ counsel have now in fact moved to wiiad

8. Given the situation just described, the chancestifement are
impossible to evaluate and it must be presumedsitiement is not possible at this time.

9. As of this date, there are outstanding, and unaresiyelocument
production requests by both parties and interragestdoy defendants. No depositions
have occurred.

10.  Although discovery in this case is not expectebddaextensive, if

defendants’ counsel’s motion to withdraw is grantiefendants will presumably require



some time to obtain new counsel. New counsel, ogtegned, will need time to
familiarize themselves with the case. In any evigiseems unlikely that the parties will
be able to agree on a schedule for discovery eatllyy October.

WHEREFORE plaintiffs respectfully request that @aurt amend its Pretrial and
Scheduling Order so as to extend the discoverpgenrough December 12, 2008, and

reset all other dates commensurate with such agrtens



BRIEF IN SUPPORT

Plaintiffs rely upon the averments as stated iir tdieopposed Motion for
Amendment of Pretrial and Scheduling Order.

On May 9, 2008, the Court issued a Pretrial ance&galng Order, stating that
discovery in this action was to be completed byt&aper 12, 2008. Before any
document production or depositions had taken place of the parties initiated
settlement discussions, which have been ongoitmg parties jointly decided to focus
their attention on settling the case rather thaarithe time and expense of discovery.
As recently as September 9, 2008, plaintiffs’ caliexpected to hear from defendants’
counsel regarding their settlement proposal. Hanesettlement efforts have now
ended, at least for the time being, due to theanatf plaintiffs’ counsel to withdraw
from their representation.

Due to their decision to focus on settlement effdtie parties have not completed
discovery in the originally allotted time frameet8ement having eluded them at least
for the time being, plaintiffs now seek a new schied) order that will give them three
months to complete discovery. Given that defendantsnsel have now moved to
withdraw, that as of this date there are outstapdiacovery requests by both parties, and
that defendants will presumably require some timelitain new counsel, it seems
unlikely that the parties will be able to agreeaoschedule for discovery until early
October. Therefore, the time actually availablediscovery is likely to be much nearerr
two months than three.

Pursuant to Local Rule 7.1(a), plaintiffs’ counselight the concurrence of

Defendants’ counsel of record regarding their Mofior Amendment of Pretrial and



Scheduling Order. Defendants’ counsel of recordsad plaintiffs’ counsel they will
not oppose this motion.

Plaintiffs request that this Court grant their Upoped Motion for Amendment of
Pretrial and Scheduling Order so as to extend igedery period through December 12,
2008, and reset all other dates commensurate wath extension.

Respectfully submitted,

BLACKWELL PUBLISHING, INC.,
ELSEVIER, INC,,

OXFORD UNIVERSITY PRESS, INC,,
SAGE PUBLICATIONS, INC.,

JOHN WILEY & SONS, INC.,

Plaintiffs,
By their Attorneys:

KOTIN, CRABTREE & STRONG LLP

Dated: September 12, 2008 By: /s/ William $015
/sl Amy C. Mainelli Burke
William S. Strong, Esq., BBO #483520
Amy C. Mainelli Burke, Esq., BBO#657201
KOTIN, CRABTREE & STRONG, LLP
One Bowdoin Square
Boston, MA 02114
(617) 227-7031
(617) 367-2988 (fax)

Local Counsel:

Claudia Rast (P40165)

Karl V. Fink (P13429)

Cynthia M. York (P39722)

Pear, Sperling, Eggan & Daniels, P.C.
24 Frank Lloyd Wright Drive

Ann Arbor, Michigan 48105

(734) 665-4441

(734) 665-8788 (fax)



CERTIFICATE OF SERVICE

| hereby certify that on September 12, 2008, Itetedcally filed the foregoing
document with the Clerk of Court using the ECF eystvhich will send notification of
such filing to the following:

 Karl V. Fink kfink@psedlaw.com,rhobbs@ psedlawnc
* Susan M. Kornfield  skornfield@bodmanllp.com,mpard@bodmanlip.com
* Alan N. Harris  aharris@bodmanllp.com,lhignite@inanllp.com

[s/Amy C. Mainelli Burke
Amy C. Mainelli Burke, Esq.
Kotin, Crabtree & Strong, LLP
One Bowdoin Square

Boston, MA 02114
Telephone:  (617) 227-7031
Facsimile: (617) 367-2988
Email: aburke@kcslegal.com




