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DEFENDANT MICHAEL THOMAS’ MOTION TO DISMISS
OR, ALTERNATIVELY, FORSUMMARY JUDGMENT

DefendantMichael Thomas,by undersignedcounsel,movesthis Courtunder

FederalRule of Civil Procedurel2(b)(6) to dismissPlaintiff’s Complaintandaction

againsthim becausehe is immuneto suit for actionsthathe took in goodfaith in his

capacityas an FBI Agent. Alternatively, Defendantmovesfor summaryjudgment

pursuantto FederalRule of Civil Procedure56(c) becausethereis no evidencethat

Defendantengagedin anymisconductwhich violatedplaintiff’s constitutionalrights.

Background

1. Plaintiff Karim Koubriti allegesDefendantThomasviolatedPlaintiff’s

constitutionalrights in a criminal matterby manufacturingevidenceandfailing to turn

overexculpatoryevidenceto Plaintiff’s criminal defensecounsel. Plaintiff hasbrought

his claim pursuantto theFifth Amendmentto the Constitutionof the United Statesand

Bivensv. Six UnknownNamedAgentsoftheFederalBureauofNarcotics,403 U.S. 388

(1999).

2. BecauseDefendantThomasis entitledto qualified immunity from suit,

Plaintiff’s Complaintmustbedismissedfor failure to statea claimuponwhich reliefcan

be grantedpursuantto FederalRule of Civil Procedurel2(b)(6).

3. Alternatively, becausePlaintiff cannot createa genuineissueof materialfact

aboutwhetherDefendantThomasengagedin anymisconductwhich violated Plaintiff’s

constitutionalrights, summaryjudgmentmustbe grantedto DefendantThomas.
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DefendantMichaelThomasthereforerespectfullyrequeststhis Court to enteran

orderdismissingthe Complaintandaction in its entirety,or alternatively,granting

summaryjudgmentto Defendant.

Respectfullysubmitted,

By: s/ RichardL. Swick
RichardL. Swick
Counselfor DefendantMichaelThomas
Swick & Shapiro,P.C.
1225 Eye Street,N.W. Ste 1290
Washington,D.C. 20005
Tel: (202) 842-0300
E-mail: ri swick(dswickandshapiro.com

Date:

__________________
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BRIEF IN SUPPORTOF
DEFENDANT MICHAEL THOMAS’

MOTION TO DISMISS FORFAILURE TO STATE A CLAIM OR,
ALTERNATIVELY, FORSUMMARY JUDGEMENT

STATEMENT OF QUESTIONSPRESENTED

I. HasPlaintiff stateda claim uponwhich reliefcanbegranted?

Defendant’scontention:No.

II. Is Defendant entitledto qualified immunity from theinstantsuit?

Defendant’scontention:Yes.

III. Is Plaintiff’s claim barredby the doctrineof collateralestoppel orissuepreclusion?

Defendant’scontention:Yes.

IV. CanPlaintiff createa genuineissueof materialfact aboutwhetherDefendant
engagedin anymisconductwhich violated Plaintiff’s constitutionalrights?

Defendant’scontention:No.
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CONTROLLING OR MOST APPROPRIATEAUTHORITY

Evenif eachof plaintiff’s allegationsis takenastrue, no reliefcouldbe granted
underanysetof factsthatcouldbeprovedconsistentwith the allegations.

Marks v. Newcourt CreditCorp., Inc., 342 F.3d444 (6thCir. 2003)

Hobbsv. Duggins,318 Fed.Appx.375 (6th Cir. 2009)

II. Plaintiff hasfailed to meetthepleadingstandardsarticulatedby the SupremeCourt
becausehis complaintcontains onlylabelsandconclusions.

Bell Atlantic Corp. V. Twombly, U.S._,127 S.Ct. 1955 (2007)

AssociationofClevelandFireFightersv. City ofCleveland,Ohio, 502 F.3d545
(6th Cir. 2007)

III. Plaintiff cancreateno genuineissueof materialfact which mustbe decidedby a
jury.

CelotexCorp. v. Catrett,477 U.S. 317 (1986)

Andersonv. Liberty Lobby, Inc., 477 U.S. 242 (1986)

Kunz v. UnitedFood& CommercialWorkers,876 F.3d 1006(6th Cir. 1993)

Streetv. IC. Bradford& Co., 886F.2d 1472 (6th Cir. 1989)

IV. DefendantThomasis entitledto qualified immunityfrom theinstantsuit because
his conductdid not violate clearlyestablishedstatutoryor constitutionalrightsof
which a reasonableperson wouldhave known.

Wilson v. Layne,526 U.S. 603 (1999).

Harlowv. Fitgerald,457 U.S. 800 (1982)

Mitchell v. Forsyth,472 U.S. 511(1985)

Pearsonv. Callahan, U.S. , 129 S.Ct 808 (2009)
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Koubriti v. Convertino,593 F.3d459 (6th Cir. 2010)

Abel v. Sharp,278 Fed.Appx.642 (6th Cir. 2008)

V. Plaintiff is barredfrom re-litigatingthe issueof AgentThomas’squalified
immunity bythe doctrineof collateralestoppel.

Montanav. UnitedStates,440 U.S. 147 (1979)

Hammerv. INS., 195 F.3d836 (6th Cir. 1999)

VI. The allegationsagainstDefendantThomasdo not amountto a violation of
Plaintiff’s constitutionalrights.

Moore v. Illinois, 408 U.S. 786 (1972)

Koubriti v. Convertino,593 F.3d459 (6th Cir. 2010)

UnitedStatesv. Bernard,625 F.2d 854 (9th Cir. 1980)
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STATEMENT OF FACTS

Plaintiff Karim Koubriti’s instantComplaintpurportsto assertBivensclaims

againstDefendantMichaelThomas,alleging thatDefendantThomasviolatedPlaintiff’s

rights underthe Fifth Amendmentto the United StatesConstitution. However,Plaintiff

hasfailed to statea claim for which relief canbe grantedbecauseDefendantThomasis

entitledto qualified immunityfrom the instantsuit. Furthermore,at no time did

DefendantThomas engagein anyconductwhich violatedPlaintiffs constitutionalrights.

The SixthCircuit Courtof AppealsdismissedPlaintiffs claim againstco

defendantprosecutor RichardConvertino,holding thatConvertinois entitledto both

absoluteandqualified immunity fromthe instantsuit. Koubriti v. Convertino,593 F.3d

459 (6th Cir. 2010). As Plaintiffs caseagainstConvertino involvedthe samesetof facts

aswell as the identical legal issueof qualified immunity, Plaintiff shouldbebarredfrom

bringing this claim againstDefendantThomasby the doctrineof collateralestoppel, or

issuepreclusion.

ARGUMENT

I. Legal Standards

a. Motion to dismisspursuantto FederalRule of Civil Procedure1 2(b(6)

AgentThomasmovesto dismiss theinstantsuit for failure to statea claim upon

which relief canbe granted pursuantto FederalRule of Civil Procedurel2(b)(6). Evenif

eachof plaintiffs allegationsis takenastrue, “no reliefcouldbe grantedunderanysetof



factsthat could beprovedconsistentwith the allegations”becauseAgentThomasis

entitledto qualified immunity from the instantsuit. SeeHobbsv. Duggins,318

Fed.Appx.375, 376 (6th Cir. 2009),quotingMarks v. NewcourtCredit Corp., Inc., 342

F.3d444, 452-53(6th Cir. 2003).

Furthermore,Defendantmovesto dismissPlaintiff’s complaintunderRule

1 2(b)(6) becausePlaintiff hasfailed to meetthe pleadingstandardsarticulatedby the

SupremeCourt. Following the SupremeCourt’s precedentin Bell Atlantic Corp. v.

Twombly, U.S. , 127 S.Ct. 1955 (2007), the Sixth Circuit hasquite recentlystated

thepleadingrequirementsthata complaintmustsatisfy:

The SupremeCourthasrecentlyclarified the law with respectto whata
plaintiff mustpleadin orderto survivea Rule 1 2(b)(6) motion.Bell At!.
Corp. v. Twombly, [127 S.Ct. 1955 (2007)].The Courtstatedthat “a
plaintiffs obligationto providethegroundsof his entitlementto relief
requiresmorethanlabelsandconclusions,anda formulaic recitationof the
elementsof a causeof actionwill not do.” Id. at 1964-65(citationsand
quotationmarksomitted).Additionally, the Courtemphasizedthateven
thougha complaintneednot contain“detailed” factualallegations,its
“[f]actual allegationsmustbe enoughto raisea right to reliefabovethe
speculativelevel on the assumptionthatall the allegationsin thecomplaint
aretrue.” Id. (internalcitationandquotationmarksomitted).

AssociationofClevelandFire Fightersv. City ofCleveland,Ohio, 502 F.3d545, 548 (6th

Cir. 2007).

In AssociationofClevelandFireFighters,the Sixth Circuit highlightedthat, on a

Rule 12(b)(6)challenge,a complaintmustnot be indulgedinferencesthat lack grounding

in pleadedfacts:
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In so holding, the Courtdisavowedthe oft-quotedRule 12(b)(6)standardof
Conleyv. Gibson,355 U.S. 41, 45-46,78 S. Ct. 99, 2 L. Ed.2d80 (1957)
(recognizing“the acceptedrule thata complaintshouldnot be dismissedfor
failure to statea claim unlessit appearsbeyonddoubtthat theplaintiff can
proveno setof facts insupportof his claim which wouldentitle him to
relief’), characterizingthat ruleasone “best forgottenasan incomplete,
negativeglosson anacceptedpleadingstandard.”Twombly, 127 S.Ct. at
1969.

AssociationofClevelandFireFighters,502 F.3dat 548.

b. Motion for summaryjudgmentpursuantto FederalRule of Civil Procedure
56(c)

UnderFederalRule of Civil Procedure.56(c), summaryjudgmentis properif there

is no genuineissueasto anymaterialfact. CelotexCorp. v. Catrett,477 U.S. 317,

322-23(1986). The factsandall reasonableinferencesto be drawntherefromareviewed

in a light mostfavorableto thenon-moving partyin determiningif a genuineissueof

materialfact exists. Kunz v. UnitedFood& CommercialWorkers,876, F.3d 1006,

1008-09(6th Cir. 1993). The standardis “whetherthe evidencepresentsa sufficient

disagreementto requiresubmissionto ajury or whetherit is so one-sided thatoneparty

mustprevail asa matterof law.” Streetv. IC. Bradford& Co., 886 F.2d 1472, 1479(6th

Cir.1989),quotingAndersonv. Liberty Lobby, Inc., 477 U.S. 242, 25 1-52(1986).

In this case,Plaintiff cannotproducesufficientevidenceto createa genuineissue

as to anymaterialfact. As such,his complaintmustbe dismissed.

II. AgentThomasis entitledto qualified immunity from suit.

UndertheBivens lineof cases,the SupremeCourthasrecognizeda causeof action
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againstfederalofficials for certainconstitutionalviolationswherethereareno

alternativeprocessesto protectthe interestsof the Plaintiff andno specialfactors

counselingagainstrecognizingthe causeof action. Koubriti v. Convertino,593 F.3d459,

466 (6th Cir. 2010),citing Wilkie v. Robins,551 U.S. 537, 550, 127 S.Ct.2588,2596

(2007). On the otherhand,governmentofficials generallyenjoya presumptionqualified

immunity from civil lawsuits,suchthat theyare“shieldedfrom liability for civil damages

insofaras their conductdoesnot violate clearlyestablishedstatutoryor constitutional

rightsof which a reasonablepersonwould haveknown.” Koubriti, 593 F.3dat 466,

quoting Wilson v. Layne,526 U.S. 603, 609, 119 S.Ct. 1692, 1696(1999).

Underthedoctrineof qualified immunity, “governmentofficials performing

discretionaryfunctionsgenerallyareshieldedfrom liability for civil damagesinsofaras

their conductdoesnot violate clearlyestablishedstatutoryor constitutionalrights of

which a reasonablepersonwould haveknown.” Abel v. Sharp,278 Fed.Appx.642, 649

(6thCir. 2008),quotingHarlow v. Fitzgerald,457 U.S. 800, 818 (1982).Qualified

immunity entails“immunityfrom suit ratherthana meredefenseto liability.” Abel, 278

Fed.Appxat 649.,quotingMitchell v. Forsyth,472 U.S. 511, 526, (1985) (emphasisin

original).

To determinewhethera defendantis entitledto the shieldof qualified immunity,

the Sixth Circuit adopteda three-stepinquiry: “(1) whetherthe factstakenin the light

most favorableto plaintiff could establisha constitutionalviolation; (2) whetherthe right
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was ‘a clearlyestablished’right of which anyreasonableofficer couldhave known;and

(3) whetherthe official’s actionswereobjectivelyunreasonablein light of thatclearly

establishedright.”Abel, 278 Fed.Appxat 649,quotingRisbridgerv. Connelly,275 F.3d

565, 569 (6th Cir. 2002). However,sincethe SupremeCourt’s decisionin Pearsonv.

Callahan,the Court is no longerrequiredto addressthe constitutionalityof the alleged

conductfirst andcanresolvethe issueby determiningwhethersucha violation was

clearlyestablished.Koubriti v. Convertino,593 F.3d459,471 (6th Cir. 2010),citing

Pearsonv. Callahan, U.S. , 129 S.Ct. 808, 818 (2009).

a. Noneof the actionsor omissionsPlaintiff hasallegedagainstAgent
Thomaswereobjectivelyunreasonablein light of a clearlyestablished
constitutionalright.

In determiningwhethera right is clearlyestablished,the Court “may rely on

decisionsof the SupremeCourt, decisionsof this court andcourtswithin this circuit, and

in limited circumstances,on decisionsof othercircuits.” Koubriti, 593 F.3dat 471

(internalcitationsomitted). In Plaintiff’s caseagainstprosecutorConvertino,the Sixth

Circuit could

find no caselaw to supportthe conclusionthata reasonableofficial would
haveunderstoodthe complainedof actionviolatedKoubriti’s rights.
AlthoughConvertino’sdirectivemaybe questioned,it cannotbe saidthat
its unlawfulnessis apparent,particularlywhenreviewingthe existingcase
law. While suchbehavioris in tension withthepolicyjudgments
underlyingBrady[J, it would indeedgo well beyondthe reasonablelimits of
theBradynon-disclosuredoctrineto saythat it alsorequires
memorializationof interviews. Additionally, casesanalyzingsetsof facts
more similarto the instantcasethanthosein Bradyhavesuggestedit is not
a constitutionalviolation. SeeMoore v. Illinois, 408 U.S. 786, 795, 92 S.Ct.
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2562 (1972) (“We know of no constitutionalrequirementthat the
prosecutionmakea completeanddetailedaccountingto the defenseof all
police investigatorywork on a case”); UnitedStatesv. Bernard,625 F.2d
854, 860 (9th Cir. 1980) (“Nor canwe find a constitutionalbasisfor
compellingthe creationof [written witnessstatements]underBrady.”).
Thus,Convertino’sbehavior,wereit to be ruled as a constitutional
violation, wasnot clearlyestablishedas a violation at the time Convertino
acted. Convertino’squalified immunity, then,would still be sufficientto
shieldConvertinofrom this claim, evenwhencharacterizedin theway the
district court andKoubriti suggest.

Id. at 471-72.

The Sixth Circuit’s analysisof Koubriti’s civil claim againstprosecutor

Convertinois directly applicablehis claim againstAgentThomas. Thereis no caselaw

to supportan assertionthatanyof the actionsof which Plaintiff complainsviolatesa

“clearly established”constitutionalright. As such,AgentThomasis entitledto qualified

immunity from the instantsuit.

b. Plaintiff is barredfrom re-litigatingthe issueof AgentThomas’squalified
immunity by the doctrineof collateralestoppel.

This issuehasbeenlitigatedanddecidedby the Sixth Circuit in Koubriti v.

Convertino,593 F.3d459 (6th Cir. 2010). As such,underthe doctrineof collateral

estoppel,Plaintiff shouldnot bepermittedto re-litigatethis settledissuesimply by

naminga differentdefendant.Underthedoctrineof collateralestoppel,also referredto

as issuepreclusion,“once an issueis actuallyandnecessarilydeterminedby a courtof

competentjurisdiction, thatdeterminationis conclusivein subsequentsuitsbasedon a

differentcauseof actioninvolving a party to the prior litigation.” Hammerv. I.N.S., 195
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F.3d 836, 840 (6thCir. 1999),quotingMontanav. UnitedStates,440 U.S. 147, 153,

(1979).The doctrinereflectsthe longstandingpolicy that onefull opportunityto litigate

an issueis sufficient.Hammer,195 F.3dat 840, citing Hickmanv. Commissioner,183

F.3d535, 537 (6th Cir. 1999). The Sixth Circuit hasarticulatedthe requirementsfor

collateralestoppelas follows:

(1) the issuein the subsequentlitigation is identical to thatresolvedin the
earlierlitigation, (2) the issuewasactuallylitigated anddecidedin theprior
action,(3) the resolutionof the issuewasnecessaryandessentialto a
judgmenton themerits in theprior litigation, (4) thepartyto be estopped
wasa partyto the prior litigation (or in privity with sucha party),and(5)
theparty to be estoppedhada full andfair opportunityto litigate the issue.

Hammer,195 F.3dat 840; seealso UnitedStatesv. RealPropertyKnown andNumbered

as415E. MitchellAve., 149 F.3d472, 476 (6th Cir.1998);Bills v. Aseltine,52 F.3d596,

604 (6th Cir.l995).

All requirementsfor collateralestoppelto applyarepresentin this case. Koubriti

v. Convertinoinvolvedan essentiallyidenticalsetof factsandaccusations.The Sixth

Circuit held thatqualified immunity appliedto prosecutorConvertinofor the same

conductof which Plaintiff accusesAgentThomas. This issuewasactuallylitigatedand

decidedby the Sixth Circuit, andKoubriti hada full andfair opportunityto litigate the

issueof qualified immunity. SeeKoubriti, 593 F.3dat 470-72.

III. Notwithstandinghis entitlementto qualified immunity from suit, thereis no
genuineissueof materialfact AgentThomasdid not commitany actsor
omissionswhich violatedPlaintiff’s constitutionalrights.

Notwithstandingthe fact that qualified immunity shieldsAgentThomasfrom the
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instantlaw suit, thereis no genuineissueof materialfact thatAgentThomasdid not

engagein anyconductthatviolatedPlaintiff’s constitutionalrights. Plaintiff hasbased

his constitutionalclaim againstAgentThomason the allegationthatAgentThomas

withheldexculpatoryevidencefrom theprosecutoranddefensecounsel,andfabricated

evidence. However,as the Sixth Circuit pointedout in Koubriti v. Convertino,

[a]lthoughPlaintiff makes[the allegationthat the defendantsviolatedhis
Fifth AmendmentRightsby maliciouslyandintentionallywithholding
exculpatoryevidenceandfabricatingevidence],he doesnot identify the
“fabricatedevidence”allegedthereor elsewhere.With respectto the
interviewsof Hmimssa,thereis only the claim of preventingthe creationof
evidencefor probableimpeachmentof thatwitness.

Koubriti, 593 F.3dat 469-70n. 13. As discussedsupra,casesanalyzingfactssimilar to

thesesuggestthat this doesnot amountto a constitutionalviolation. SeeMoore v.

Illinois, 408 U.S. 786, 795 (1972) (“We know of no constitutionalrequirementthat the

prosecutionmakea completeanddetailedaccountingto the defenseof all police

investigatorywork on a case”); UnitedStatesv. Bernard,625 F.2d854, 860 (9th Cir.

1980) (“Nor canwe find a constitutionalbasisfor compellingthecreationof [written

witnessstatements]underBrady.”) Furthermore,Plaintiff cancreateno triable issueof

fact thatAgentThomasengagedin any actor omissionthatviolatedhis constitutional

rights.

Plaintiff hasallegedthatAgentThomasviolatedhis constitutionalrights in the

following ways. First, Plaintiff allegesAgentThomasfailed to takephotographsof the

QueenAlia Hospitalandfailed to turn overphotographsof the QueenAlia Hospital to the
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prosecutoror defensecounselin Plaintiff’s criminal case. AmendedProposedFirst

AmendedComplaint(“Am. Compi.”) at 8. Plaintiff canmakeno argumentthathe hada

constitutionalright to AgentThomaspersonallytaking photographsof the QueenAlia

Hospital. Furthermore,AgentThomasrequestedthatphotographsbe takenof the Queen

Alia Hospital. Whenhe receivedcopiesof thosephotographs,he furnishedthe copiesto

prosecutorConvertino. DX 1 (Thomasdecl.) at ¶ 1-2.

Plaintiff alsoallegesthatAgentThomasviolatedhis constitutionalrights by failing

to discloseemailsthatunderminedwitnesstestimonyregardingsketchesof the Queen

Alia Hospital. Am. Compl. at 8-9. However,AgentThomasdid not withhold any

informationpertinentto the investigationof Plaintiff from prosecutorConvertino,

including anyemailsconcerningsketchesof the areaaroundthe QueenAlia Hospital.

DX 1 at ¶3. AgentThomassimilarly did not withhold any informationregardingthe

possibilitythatNassaAhmad’smentallyunstablebrothermayhavebeendoodling in the

dayplannerthat was seizedasevidence,becauseAhmadneverrelayedanysuch

informationto AgentThomas. Id. at¶ 4. AgentThomasalsodid not withhold any

statementby Air ForceOSI SA Goodnightor anyotherwitnessesthat the sketchof the

Incirlik Air Basewas inaccurate,becauseto thebestof SA Thomas’sknowledge,SA

Goodnightmadeno suchstatement.Id. at ¶ 5-6. ProsecutorConvertinoandAgent

Thomasvisited the Incirlik Air Basetogether,andbothbelievedthe sketch,which was

very rough,was anaccuratedepictionof what theysaw. Id. at ¶ 6.
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AgentThomassimilarly did notengagein anyconductthatviolatedPlaintiff’s

constitutionalrights with respectto the interviewsof YousefHmimssa. AgentThomas

did not recordthe contentsof the interviewsbecauseit wasprosecutorConvertino,not

AgentThomas,who wasconductingthe interviews,andConvertinoinstructedAgent

Thomasnot to takenotesbecausethe interviews wereconsideredtrial preparation.Id. at

¶ 7. ProsecutorConvertinowas fully awareof anyinconsistentstatementsHmimssamay

havemadeduring his interviewsbecauseConvertinowaspresentfor andconductedthe

interviews. Id. at ¶ 9.

Finally, AgentThomasdid notwithhold from prosecutorConvertinoa 9/11/2007

emailwhereinAgentThomasindicatedthat thereweredifficulties transcribingaudio

portionsof thevideotapedueto Tuniuseior Algeria dialectspeech.AUSA Convertino

wasawareof this problem. Id. at ¶ 8.

Plaintiff is unableto createa triable issueof materialfact as to anyof the

allegationshehaslodged against AgentThomas,becausetheundisputedevidence

establishesthatAgentThomasdid notviolate Plaintiff’s “rights.”. Moreover,to the

extentanyallegedfailure to discloseBrady informationcouldplausiblyhaveamountedto

a denialof dueprocessto Plaintiff, it wasprosecutorConvertinowho wasresponsiblefor

providing discoveryto Plaintiff, not AgentThomas. As such,summaryjudgmentmustbe

grantedto DefendantThomas.
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CONCLUSION

For all of the reasonsset forth in this Motion and Brief,Plaintiff’s Complaintand

action shouldbedismissed.

Respectfullysubmitted,

s/ RichardL. Swick
RichardL. Swick
Counselfor DefendantMichael Thomas
Swick & Shapiro,P.C.
1225 Eye Street,N.W. Ste 1290
Washington,D.C. 20005
Tel: (202) 842-0300
E-mail: rlswick@swickandshapiro.com

Date: January28,2011
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I herebycertify that on January28, 2011,I presentedthe foregoingDefendantMichael
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BenM. Gonek(Bgonekaol.com)

ThomasW. Cranmer(crammer@millercanfield.com)

MatthewF. Leitman(leitman@millercanfield.com)

GeraldJ. Gleeson,II (gleesonmillercanfield.com)

David D. O’Brien (obrien@millercanfield.com)

RobertS. Mullen (RobSMullengmail.com)
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RichardL. Swick
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1225 Eye Street,N.W. Ste 1290
Washington,D.C. 20005
Tel: (202) 842-0300
E-mail: rlswick@swickandshapiro.com
Dated:January24, 2008
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