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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

RONDIGO, LLC, et al.,

Plaintiffs, No08-cv-10432
Hon. Gerald E. Rosen

TOWNSHIP OF RICHMOND, MICHIGAN,
et al.,

Defendants.
/

OPINION AND ORDER ADPOPTING THE MAGISTRATE JUDGE’S
REPORT AND RECOMM ENDATION ON AL TERNATE GROUNDS

[. INTRODUCTION

This case involves a dispute pitting tleomers and their company (“Plaintiffs”)
against a group of neighbamad local government officisl(*“Defendants”) who oppose a
proposed composting business on Plaintiffatla After encountering various forms of
resistance from local officials, neighbpasd a non-profit cdigion of neighbors,
Plaintiffs filed this suit alleging a variety ofaims. All government actors have been
dismissed from this suit; the only remaigiDefendants are private citizens and an
organization formed by Plaintiffs’ neightso The remaining Defendants moved for
dismissal or summary judgmeoh October 16, 2009. TH&ourt referred the motion to
Magistrate Judge Mark Randon on Novenm®e2009. The Magistrate Judge issued his

report and recommendation on February 6, 2012, recommending dismissal of all
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remaining claims. Plaintiffs timely gdcted. Having reviewed the report and
recommendation, Plaintiffs’ objections, and theorel as a whole, the Court finds that the
legal arguments are sufficiently addressedthatoral argument would not assist in the
resolution of this matter. Accdingly, the Court will decidéhis matter “on the briefs.”
Seel.R. 7.1(f)(2).

. FACTUAL BACKGROUND

Plaintiffs Dolores Michaels, Renee Maxls, and Rondigo, LL operate a seventy
acre farm in Richmond TownshiMichigan. In addition téending crops, Plaintiffs wish
to use their farm for composting activitiegcepting organic waster a fee and applying
the compost as fertilizer to their own fieldSefendants are a seriesindividuals and
entities, both private and governmental, wheehat one point or another objected to
Plaintiffs’ farming activities or subjectd@laintiffs’ business to litigation, negative
publicity, or regulatory scrutiny. Defendantsinduct includes inspections by regulatory
authorities, lobbying opublic officials, and a lawsuihat was dismissed for lack of
standing.Four Township CitizensCoalition v. Rondigo, LLCNo. 275471, 2008 WL
2357667 (Mich. Ct. App. June 10, 2008).

This lawsuit is the culmation of the parties’ quarrel. Plaintiffs’ amended
complaint, filed on February 5, 2008leges the following claims arising out of
Defendants’ conduct: a claim under 42 U.$Q@983, the unconstitutionality of a local
ordinance, federal conspiracy claims undi2 U.S.C. 8§ 1985(3), knowing failure to

prevent violation of Plaintiffs’ rights wer 42 U.S.C. § 1986nail and wire fraud



conspiracies, and defamation. The governmetgidndants in this case were previously
dismissed as a result of a motion to dismiss and an interlocutory afeeaRondigo,
LLC v. Township of Richmon841 F.3d 673 (6th Cir. 20). The only remaining
Defendants are private homeowners and The Fownship Citizens’ Coalition, Inc.
(“FTCC"), a group established by homears to oppose Plaintiffs’ composting
activities.

The remaining Defendants moved fosrdissal or summary judgment, and the
Court referred their motion to Magistratedge Randon. EhMagistrate Judge
recommended that the Court dismiss all of Plaintiffs’ claims bas&tberr-Pennington
iImmunity, a doctrine that protects the exer@g&irst Amendment rights against certain
kinds of civil suit. Plaintiffs timely objected to the Magistrate Judge’s report and
recommendation. For the reasons explaindoWehe Court will accept the Magistrate
Judge’s report and recommendation on a#tergrounds and will dismiss Plaintiffs’
remaining claims.

l1l. ANALYSIS

A. Reviewing the Magistrate Judge’s Report and Recommendation

1. Standard of Review

When a party properly objects to th@oet and recommendation of a Magistrate
Judge, the pertinent rule requires the Court to conddetrvareview. 28 U.S.C.
8 636(b)(1); Fed. R. Civ. P. 72(b)(3). ‘jadge of the court may accept, reject, or

modify, in whole or in part, the findings recommendations made by the magistrate



judge. The judge may alseceive further evidence oecommit the matter to the
magistrate judge with instructionsltl. Here, the Magistrate Judge recommended that
the Court dismiss Plaintiffsemaining claims under th¢oerr-Penningtordoctrine.
Plaintiffs timely objected.

2. Noerr-PenningtorDoctrine

TheNoerr-Penningtordoctrine -- named for the two Supreme Court cases from
which it originated -- originally protected parties froemtitrust liability for organizing to
exercise their First Amendment right“metition the Government for a redress of
grievances.” U.S. Const. amendkKhology, Inc. v. Insight Comms. C893 F.3d 656,
658 (6th Cir. 2004). IiNoerr, a group of railroad companies lobbied for legislation that
would impede the ability of trucking compas to compete for freight businedsastern
R. R. Presidents ConfereneeNoerr Motor Freight, In¢.365 U.S. 127, 129 (1961). The
trucking companies sued under the ShermantAd the Supreme Court held that “the
Sherman Act does not prohibit . . . persons frgsoaiating . . . in an attempt to persuade
the legislature or the executitetake particular action wittespect to a law that would
produce a restraint or a monopolyd. at 136-37.

Courts have since expanddderr-Penningtonmmunity to other contexts as well.
See, e.gBE & K Constr. Co. v. NLRBE36 U.S. 516 (2002) (applyirdoerr-Pennington
within the context of labor law). Noerr-Penningtonmmunity from antitrust laws

extends to petitioning ghcourts as well."Baltimore Scrap Corp. v. David J. Joseph Co.

! Eastern R. R. Presidents Corgace v. Noerr Motor Freight, Inc365 U.S. 127 (1961);
United Mine Workers of Am. v. Penningt@81 U.S. 657 (1965).
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237 F. 3d 394, 399 (@ Cir. 2001) (citingCalifornia Motor Trans. Co. v. Trucking
Unlimited, 404 U.S. 508, 531-11 (1972)). The doctrine s@lso grown to shield
individuals from liability unde § 1983 “for actions takewhen petitioning authorities to
take official action, even where the petitiogiactivity has the intent or effect of
depriving another of property interestscegt under ‘very limited circumstances.”
Knology, 393 F.3d at 658 (quotirtgaton v. Newport Bd. of EB75 F.2d 292, 298 (6th
Cir. 1992)). Dismissdbk appropriate wheNoerr-Penningtonmmunity applies.
Noerr-Penningtonmmunity is not without limit, howver. The doctrine is subject
to a limited exception referred to as the slemeption. It “encompasses situations in
which persons use the governnamrocess -- as opposed to the outcome of that process
-- as an anticompetitive weapon. . .. A ‘sham’ gitwainvolves a defendant whose
activities are not genuinely aimed at procgriavorable government action at all,” as

opposed to “one who genuinely seeks taeahhis governmental result, but does so

through improper means.City of Columbiav. Omni Outdoor Advertising, InG199 U.S.

365, 380 (1991) (quotatiomsnitted) (emphasis original)An example of sham conduct
is “filing . . . frivolous objections to thedense application of a competitor, with no
expectation of achieving denial of the licetsg simply in order to impose expense and
delay.” Id. The sham exceptiohus turns on whetherNoerr-Penningtordefendant
engaged in objectively baseless activitprder to vex and harass the opposing party.
The Supreme Court has articulated a twd-fest for determining when the sham

exception applies:



First, the lawsuit must be objectively baseless in the sense
that no reasonable litigant coulehlistically expect success
on the merits. If an objectiviégigant could conclude that the
suit is reasonably calculateddticit a favorable outcome, the
suit is immunized undeMoerr, and an antitrust claim
premised on the sham exceptiongtiail. Only if challenged
litigation is objectively meridss may a court examine the
litigant's subjective motivation. ndler this second part of our
definition of sham, the coushould focus on whether the
baseless lawsuit conceals anmip to interfere directly with
the business relationships of@mpetitor, through the use of
the governmental process -- as opposed to the outcome of that
process -- as an anticompetitive weapon. This two-tiered
process requires the plaintiff to disprove the challenged
lawsuit's_legal viability befie@ the court will entertain
evidence of the suitsconomic viability.

Prof. Real Estate Investors, Inc.@olumbia Pictures Industries, In&08 U.S. 49, 60-61
(1993) (quotations and footnote omittédimphasis original). Evidence of
anticompetitive intent does not render otherieggtimate activity asham without more.
Id. at 59. “[N]eitheNoerrimmunity nor its sham excépn turns on subjective intent
alone.” Id. Rather, a party claiming that the sham exception applies must also
demonstrate that the petitioigi conduct had no merite., that it was objectively
baselessld.; Huron Valley Hosp., Inor. City of Pontiac650 F. Supp. 1325, 1341 (E.D.
Mich. 1986)

3. The Magistrate Judge’s Report and Recommendation

Relying entirely on th&loerr-Penningtordoctrine, the Magistrate Judge
recommended the complete dismissal of Riléhremaining claims. Specifically, the
Magistrate Judge determinedhttPlaintiffs’ complaint lacketdoth “a contention that the

[Defendants] had some sort of ulterior motive.( merely to harass Plaintiffs)” and
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“allegations sufficient to estébh an inference that [Defenals’] lawsuit was objectively
baseless.” Having analyzed Plaintiffs’ claitme Court holds that the Magistrate Judge’s
report and recommendation reaches the coogicome regarding some of Plaintiffs’
claims. However, the Magistrate Jaedgreport and recommendation does not
completely address all the issymesented by Defendants’ motion.

First, the report and reaonendation only analyzes thmerr-Penningtordoctrine
with regard to the lawsuit Defendants filedvlmacomb County CiratiCourt. Plaintiffs’
claims rely on a host of other factual allegations as well, including but not limited to
Defendants’ public statements regardihg composting operation and their efforts
lobbying public officials taact. Since some of Plaintifiemaining claims depend on
these contentions as well, determinthg appropriate outcome requires a more
comprehensive analysis of Ri&ffs’ claims and allegations.

Second, the Court is not convinced ttiet case law relied upon in the report and
recommendation necessarily extendsNerr-Penningtordoctrine to all of Plaintiffs’
non-8 1983 claims. The Court wasable to find precedent extendiNgerr-Pennington
immunity to claims arising undér2 U.S.C. § 1985(3) and 8§ 198&oerr-Pennington- a
doctrine protecting the right to petition -- seeantirely inapplicable to Plaintiffs’ fraud
conspiracy claims; and the cases relied upon to iNaker-Penningtorapplicable to

Plaintiffs’ defamation claimslo not appear to suppafte point of law relied upoh.

2 The first caseDirecTV, Inc. v. Milliman02—74829, 2003 WL Z92683 (E.D. Mich.
Aug. 23, 2003), contains a section examining the party’s defamation claim and a separate
section dedicated to analyzing tHeerr-Penningtordoctrine. See2003 WL 23892683,
at *7-*8. Of critical importancea footnote at the beginning of thimerr-Pennington
7



Furthermore, not all of Plaintiffs’ defamaii claims involve petitioning activity, which is
the right theNoerr-Penningtordoctrine is designed toqiect. As such, applyingoerr-
Penningtorto Plaintiffs’ entire complaint was nappropriate. For these reasons, the
Court will adopt the Magistta Judge’s report and recommendation on alternate grounds.
B. Defendants’ Motion for Dismissal or Summary Judgment

Plaintiffs having timely objected tine Magistrate Judge’s report and
recommendation, the applicable rule requires the Court to condeat@oreview of
Defendants’ motion. 28 U.S.C. § 636(b)(Egd. R. Civ. P. 72(b)(3). As explained
below, the Court will dismiss alif Plaintiffs’ remaining claims.

1. ApplicableStandards

Rule 12(b)(6) authorizes th3ourt to dismiss a compldiri it “fail[s] to state a
claim upon which relief can be grantedri deciding a motion brought under Rule
12(b)(6), the Court must constrtlee complaint in the light nsb favorable to Plaintiffs
and accept all well-pleaded fael allegations as trud.eague of United Latin Am.
Citizens v. Bredeseb00 F.3d 523, 527 (6th Cir0@7). To withstand a motion to

dismiss, however, a complaint “requiresmnthan labels and conclusions, and a

section clearly limits the court’s analysiSthat doctrine to the party’s Michigan
Consumer Protection Act claim because “ewaher count in [the defendant’s] counter-
complaint must be dismissed on other grounddfd]at *7 n.8. While the report and
recommendation citddilliman as dismissing the defamation claim underNioerr-
Penningtordoctrine, the defamation claim was in fact dismissed for failure to state a
claim. Id. at *7 (“A declaration in an action fdibel which fails to show where the
alleged libels were published or their contdatied to state a cause of action for libel.
Accordingly, Count VII musbe dismissed.”) (quotatior@d citations omitted). The
second casd&ennwalt Corp. v. Zenith Labs., Ind.72 F. Supp. 413 (E.D. Mich. 1979),
did not involve a defamation claim at a#.72 F. Supp. at 415 (“This is an unfair
competition and trademark infringement case.”).
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formulaic recitation of the elements of a cause of action will not Belt Atl. Corp. v.
Twomby/, 550 U.S. 544, 555 (2007). The factalidgations in the complaint, accepted
as true, “must be enough to raise a righteleef above the speculative level,” and must
“state a claim to relief that is plausible on its fackl’ at 570. “A claim has facial
plausibility when the plaintifpleads factual content thdtaavs the court to draw the
reasonable inference that the defendaahable for the misconduct allegedAshcroft v.
Igbal, 129 S. Ct. 1937, 1949 (2009). THeerr-Penningtordoctrine and the sham
exception are described in detail at Part lll.A2pra and incorporated here.

2. TheNoerr-Penningtordoctrine bars Plaintiffs’ § 1983 claims.

In asserting a claim for the violati@f constitutional rights under 42 U.S.C.

§ 1983, Plaintiffs rely on a variety of condudlaintiffs claim that their constitutional
rights were violated when Defendantsdilsuit against their farm, as well as when
Defendants petitioned governmeiticials to take action agast Plaintiffs’ farm. As
discussed below, Plaintiffs’ § 1983 claims are barred bWtiegr-Penningtordoctrine
becauase neither Defendants’ failed lawsuittherpetitioning of public officials falls
within the shanexception to th&loerr-Penningtordoctrine.

Defendants’ lawsuit, filed in MacomBounty Circuit Court and ultimately
dismissed for lack of standingour Township Citizengoalition v. Rondigo, LLCNo.
275471, 2008 WL 237667 (Mich. Ct. App. June 100@8), does not fall within the sham
exception to thé&loerr-Penningtordoctrine because Plaintiffs have failed to allege facts

or present argumentation suggesting the sustotgectively baseless, a prerequisite for



applying the sham exceptioRrof. Real Estate Investorsc. v. Columbia Pictures
Industries, InG.508 U.S. 49, 60-61 (1993). Plaifgi complaint and subsequent briefs
are rife with references to “knowing” conttwon the part of Defendants, but without
providing any evidence in supportthiese conclusory statementSeé¢, e.g.Pls.” Supp.
Reply Brief 4.) Furthermore, it appearsatlaintiffs have misconstrued where the
burden of proof lies. In arguing that Defendatfiied a baseless lawsuit, Plaintiffs assert
that “[t]here is no evidence in the recdhat the actions of the [Defendants] were
undertaken to accomplish the goal of imydng and maintaining the quality of the
environment where they own homesld. @t 4-5.) However, #burden of proof lies
with Plaintiffs: they bear the burden of shog that Defendants’ &wities fall within the
sham exceptionHuron Valley Hosp., Inc. v. City of Pontig&50 F. Supp. 1325, 1341
(E.D. Mich. 1986) (“The first amendment inésts concerned and the case law discussed
earlier support placing the evidentiary burderthan. . . plaintiff to prove that the action
of the defendant comes withthe sham exception téoerr-Penningtonn this kind of
case.”) (quotingVestmac, Inc. v. Smjti97 F.2d 313, 318 {6 Cir.1986)). Having
failed to offer evidence suggting Defendants’ suit was egthobjectively baseless or an
abuse of process, dismissal is appropriate.

Regarding Defendants’ other effortsstpping Plaintiffson-site composting
operation, the Court is aided bBpalysis from an analogous caBafon v. Newport Bd. of
Educ, 975 F.2d 292 (6th Cir. 1992FEatoninvolved the firing of a school principal after

the principal made an offengivemark to a co-worker. 975 F.2d at 293. The principal’s
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firing was at least partially the prodwtlobbying by theKentucky Education
Association (“KEA”), a group that directed iaittention toward the local school board
with the aim of unseating the principdd. at 294-295. The pringal sued under § 1983
and won a jury verdict based tme KEA'’s conduct, but thaterdict was reversed by the
Sixth Circuit because the KEA'’s lobbying svanequivocally “pragcted by the [F]irst
[Almendment.” Id. at 296.

Eatonis important to the Court’s analysis here becauseBatibnand this case
involve a group of individuals lobbying publaéficials to act in a specific way. As in
Eaton the conduct alleged by Plaintiffs ctiges legitimate and protected First
Amendment petitioning. A review of letters sent by Defendants to public officials does
not reveal baselessness or improrietye Hiters instead show concerned individuals
lobbying public officials taact, and doing so in goddith. Further, Defendants’
subjective motivations are not relevafee idat 298 (“Under thé&loerr-Pennington
doctrine, liability may not be assessed und&883 or the antitrust laws except in very
limited circumstances, for aotis taken when petitioning authorities to take official

action, regardless of the motives of the patiéirs, even where thpeetitioning activity has

the intent or effect of depriving anoth&rproperty interests.”) (citation omitted)
(emphasis added). No evidenadduced by Plaintiffs sugsts that Defendants lobbied
against Plaintiffs’ farm merely as a form of harassment. It thus appears that Defendants

engaged in protected First Amendment coneretn they drew officials’ attention to
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Plaintiffs’ farm. Having failed to deanstrate that the sham exception toNoerr-
Penningtordoctrine applies, Plaintiffs’ claims fail.

3. Dismissal of Plaintiffs’ § 1985§Znd 8 1986 claimis appropriate.

Plaintiffs also present claims und® U.S.C. § 1985)3which prohibits
conspiracies to violate constitutional rights, and 42 U.S.C. 8§ 1986, which provides a
cause of action against individuals who krevout and had the power to stop a § 1985
conspiracy, but failed to do so. 42 U.S§8.1985(3), 1986. Alleging a claim under
8 1985(3) requires that Plaintiffs plead falements: “(1) a conspiracy; (2) for the
purpose of depriving, either directly or inelttly, any person or class of persons of the
equal protection of the laws, or of equakpeges and immunities under the laws; and
(3) an act in furtherance of the conspira@y;whereby a person is either injured in his
person or property or daped of any right or privilege cd citizen of the United States.”
Carpenters v. Scqttt63 U.S. 825, 828-29 (1983). Aart of the second prong, the
Supreme Court has held that a conspitacyiolate civil rights requires class-based
animus. Id. at 834-35. Further, given that § 198®vides a cause of action for the
failure to stop a § 1985 conspiracy, Plainti§s1986 claim fails ithe § 1985 claim is
dismissed because a necessary predicatetmme the civil rights conspiracy -- would
be lacking. SeeRoyal Oak Ent., LLC v. Cityf Royal Oak, Michigar205 Fed. App’x
389, 399 (6th Cir. 2006) (“Section 1986Hikty is derivative of§ 1985 liability.”).

Here, Plaintiffs’ § 1985(3) claim failselsause Plaintiffs did not plead a necessary

aspect of the second purclass-based animu€arpenters v. Scqotd63 US 825, 834-35
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(1983). Consequently, their 986 claim fails as well. I€arpentersthe Supreme

Court had the opportunity to alyze the language, structuesd history of § 1985(3).

463 U.S. at 830-35. In so doing, the Court reiterated its earlier holding that a 8 1985(3)
claim requires that racial or class-basennas underlie the conspirators’ actiorid. at

835 (“The language requiring intent to deprof equal protection, or equal privileges

and immunities, means that teenust be some racial, or perhaps otherwise class-based,
invidiously discriminatory animus betd the conspirators’ action.”) (quotigyiffin v.
Breckenridge403 U.S. 88, 102 (1971)) (emplasmitted). Plaitiffs’ complaint

cursorily mentions that Plaintiffs are womédut no portion othe complaint suggests

that the alleged conspiracy was motivabgdsex-based animosity. Rather, the entire
complaint is focused on Defendants’ oppasitio Plaintiffs’ composting as a matter of
environmental and economic concern. Moreepuired to plead a claim under § 1985(3).
Id. Plaintiffs have thus failed to even plehé elements of a § 1985(3) claim, let alone
allege facts in support of such a claimccordingly, dismissal oPlaintiffs’ § 1985(3)

claim is warranted. Fed. R. Civ. P. 1#@). Likewise, having dismissed Plaintiffs’
conspiracy claim, dismissal of Pl&éifs’ 8 1986 claim is also requiredRoyal Oak Ent.,

LLC v. City of Royal Oak, Michiga205 Fed. App’x 389399 (6th Cir. 2006).

4., WireandMail Fraud Conspiracies

Plaintiffs also allege civil conspiras to commit “wire fraud and mail fraud.”
(Pls.” First. Am. Compl.  240.) Wire fraudquires establishing “(1) a scheme to

defraud, (2) the use of the U.S. Mail foetpurpose of executing the scheme, and (3)
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specific intent to deceive or defraudBraxton v. Scottish Guar. Ins. Cdo. 184751,
1997 WL 33354534, at *3 (Mich. Ct. App. 1997) (citi@gntral Distributors of Beer, Inc
v Conn 5 F.3d 181, 184 (6th Cir993)). “The elements of wire fraud are (1) a scheme
to defraud, (2) the use of an interstatcgionic communication in furtherance of the
scheme, and (3) specific intent to deceive or defraidl.”"Nothing in Plaintiffs’

complaint even remotely paits to mail or wire fraud cspiracies. Indeed, every
mention of ‘conspire’ or ‘conmsracy’ in the complaint invees conspiracies to commit
constitutional violations, which are dewith under 42 U.S.C. § 1985(3%eePart

[11.B.3. Having failed to proffer any pertineallegations, dismissal is appropriate. Fed.
R. Civ. P. 12(b)(6).

5. Dismissal Plaintiffs’ defaation claims is appropriate.

Plaintiffs also allege a series of defdima claims arising outf statements made
by Defendants in the coursé opposing Plaintiffs’ fem. “A communication is
defamatory if, considering all the circumstas, it tends so to harm the reputation of
another as to lower him in the estimatiortled community or to der third persons from
associating or dealing with him/ftreland v. Edwards584 N.W.2d 632, 638-39 (Mich.
Ct. App. 1998). This determinationnsgade using an objecty reasonable-person
standard.Siddiqui v. Gen. Motors CoNo. 302446, 201%VL 335680, at *4 (Mich. Ct.
App. Feb. 2, 2012). A for-profit busise may assert a defamation claim if the
aforementioned elements aretrireaddition to sbwing that the defamatory statement

prejudices the business or deterstomers from associating with iBiddiqui v. Gen.
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Motors Co, No. 302446, 2012 WB35680, at *6 (Mich. Ct. App. Feb. 2, 2012) (citation
omitted).

“Not all defamatory statements are actibiea If a statement cannot be reasonably
interpreted as stating actual facts aboatghaintiff, it is protected by the First
Amendment.” Ireland, 584 N.W.2d at 636 (citinylilkovich v. Lorain Journal C9.497
U.S. 1, 20 (1990)zarvelink v. Detroit News$22 N.W.2d 83, 886 (1994)). The Court
thus must evaluate Defendant’s speectointext to determine whether a particular
communication states actual facts aboairRiff, as opposed to mere opinion or
hyperbole.See Greenbelt Coop. PublAss’n, Inc. v. Breslei398 U.S. 6, 13-14 (1970);
Ireland, 584 N.W.2d at 638. Finally, “[a] p& alleging defamation must specify which
statements are false and deé&dory in order to place ¢hdefendant on notice to defend
the action.” WHIC-USA, Inc. v. CarlisleNo. 262071, 2008VL 1959503, at *2 (Mich.

Ct. App. Aug. 16, 2005).

While the Sixth Circuit has not consider issue, courts in Michigan and
elsewhere have held thHdberr-Penningtonmmunity applies to defamation claims
involving protected speecldefamation -- injury ta person’s good name -- is
actionable as the result of petitioning ge/ernment only where the petitioning was
actually a ‘sham.”J & J Constr. Co. v. Bricklyers and Allied Craftsmes31 N.W.2d
42, 47 (Mich. Ct. App. 2001)See also In re Am. Continental Corp./Lincoln Savings &
Loan Sec. Lit.102 F.3d 1524, 1538 n.15 (9@r. 1996) (collecting casesgv'd on

other grounds523 U.S. 26 (1996)n re IBP Confidential Business Docs. Lit55 F.2d
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1300, 1312-1313 (& Cir. 1985) (discussing contoursiberr-Penningtordoctrine as
applied to defamation arather state law claimsxperience Hendrix, L.L.C. v.
HendrixLicensing.com, LTLY66 F. Supp. 2d 1122, 43-46 (W.D. Wash. 2011)
(applyingNoerr-Penningtordoctrine to state law claims, including defamati@gixa
Geral de Depositos, S.A. v. Jacinto Rodrigids. 03-746, 2005 WL 1541055, at *10-
*11 (D.N.J. June 30, 2005) (applyiinperr-Penningtorto defamation claim)Noerr-
Penningtondoes not provide absolute immunity to First Amendment petitioning activity,
but it does protect activity fallingutside of the sham exceptiod.& J Constr. Co. v.
Bricklayers and Allied Craftsmef631 N.W.2d 42, 47 (Mh. Ct. App. 2001)Azzar v.
Primebank 499 N.W.2d 793, 797 (Mich. Ct. App993). By extension, conduct that
does not constitute petitioning under #iest Amendment does not qualify fNioerr-
Penningtorprotection.

The conduct alleged in paragraphs eighinee, ninety-two, ninety-five, ninety-
six, and ninety-seven sounds in defamafibowever, these paragraphs either claim
defamation against governmental actorslamm defamation where private parties were
petitioning government official Since all governmentphrties were previously
dismissedRondigo, LLC v. Township of Richmo®d1 F.3d 673 (@ Cir. 2011), the
Court need only determine whether the regmnmg allegations fall within the sham
exception to thé&loerr-Penningtordoctrine. Here, as with the Court’s prior analysis,

nothing adduced thus far suggests thdebaants’ petitioning was objectively baseless

® These paragraphs contain allegations inwmglthe failed state court suit filed against
Plaintiffs (paragraphs eighty-three and niaetyp) and letters writteto public officials
(paragraphs ninety-fivéhrough ninety-seven).

16



or motivated by a desire tmrass Plaintiffs and impedleeir business. Defendants
engaged in a concerted effort to stop Ritisifrom operating a composting business, but
they did so in good fth and with a reasonable expectatajrsuccess. Plaintiffs have not
identified any evidence suggesting otherwisge. such, Defendants’ petitioning falls
within theNoerr-Penningtordoctrine and disrsial is appropriateé.

Paragraphs 84 and 178 #ne only instances where Plaintiffs pled defamation
against non-governmental pagi@ a non-petitioning contexin paragraph eighty-four,
Defendant George Haddadalkeged to have made twstatements amounting to
defamation in a newspaper article aboutdbwetroversy over Plaiifts’ farm. Since
these statements were mada toewspaper reporting on tlesue, they are not properly
characterized as petitioningtiin the First AmendmentParagraph 178 involves
statements purportedly contained in a prelease. The issuance of a press release does

not involve lobbying public officials to takeparticular action either, so it also does not

* In the alternative, paragraphs ninety-hminety-five, and ninety-six each attempt to
allege defamation claims, but without identifgiwhich statements &htiffs claim were
defamatory. Merely attaching correspondeand claiming defamation is insufficient.
“A party alleging defamation must specify wh statements are false and defamatory in
order to place the defendant motice to defend the actionWHIC-USA, Inc. v. Carlisle
No. 262071, 2005 WL 1959503t *2 (Mich. Ct. AppAug. 16, 2005). IRRoyal Palace
Homes, Inc. v. Channel 7 of Detroit, Ind95 N.W.2d 392 (Mich. Ct. App. 1992), the
court considered the question of whichitpdoears the burden of pleading specific
defamatory statements. In that case,fhaintiffs alleged defamation and merely
attached transcripts purportedly caining defamatory statementRoyal Palace Homes
495 N.W.2d at 396. The ud’s holding applietere as well: “Defendants do not bear
the burden of discerning their potential liabilitpm these [documents]. Plaintiffs must
plead precisely the statemeatsout which they complain.td. Having failed to so
plead, dismissal is appropriatéed. R. Civ. P. 12(b)(6).
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qualify as petitioning. Accordingly, tigoerr-Penningtordoctrine does not apply to
these allegations.

Nevertheless, the conduct alleged ingg@aph eighty-foudoes not constitute
actionable defamation becaudaddad did not state specific facts about Plaintiffs.
Ireland, 584 N.W.2d at 636 (citinijlilkovich v. Lorain Journal C9497 U.S. 1, 20
(1990);Garvelink v. Detroit New$22 N.W.2d 883886 (1994)). Hddad purportedly
stated that Plaintiffs’ comptrg operation would “adverselyfact his property and that
of his neighbors” and also claimed that Ridis are “playing the game” and not playing
by “the rules.” Neither statement is actable because neither statement refers to
particular facts about Plaintiffs; Haddadshastead merely expressed his opinion by
speculating on subjective mattetseland, 584 N.W.2d at 637. The composting
operation was merely proposed, so any eftauight have had is purely conjectural.
Further, “playing the game” and disobeyinpétrules” are subjective statements of
opinion. References to “the game” and “thkes” are necessbrvague and doubtless
mean different things to different peopldantz Group, Inc. v. Hango. 292954, 2010
WL 4864812, at *6 (Mich. CtApp. Nov. 30, 2010) (citing Itand, 584 N.W.2d at 637).
Therefore, dismissal is appropriatéed. R. Civ. P. 12(b)(6).

Paragraph 178 alleges multiple defamattlaims against the FTCC and Jared
Slanec based on a press release purportesiiytdited to third parties. Defendants
allegedly referred to Plaintiffs’ operation ascommercial composting dump” containing

“animal carcasses and garbage,” and satiRtaintiffs would‘improperly conduct
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composting,” “adversely affect the environmémnd “destroy healthy neighborhoods”.
Despite indicating that the press releass imaluded among Plaintiffs’ exhibits, the
Court could not locate it. Neverthelesssitlear that these statements are not
defamatory and dismissal is appropriate.

Referring to Plaintiffs’ operation as‘@mmercial composting dump” is not
defamatory because it is entirglccurate: a site that reces/the waste of others is
literally a dump> While the term is capable ofoejorative meaning, it does not appear
from the pleadings that Plaintiffs’ operatiaas referred to as a dump for any reason
other than the fact that cliemin fact would dump their wasbn Plaintiffs’ property for a
fee; such was the nature of Plaintiffs’ intked composting business. The same is true
regarding Defendants’ allegeeference to “animal carcassand garbage”. Composting
sites -- as well as trash dumps generally -eptgarbage, which inatles any number of
organic substances. Nothing in the pleadsuypgests otherwise. Accordingly, it does
not appear that either statent is capable of defamatory meaning because neither
statement tends to hafkaintiffs’ reputation.lreland v. Edwards584 N.W.2d 632,
638-39 (Mich. Ct. App. 1998).

The remaining three statements do quadlify as defamation because they are
subjective expressions of opinion. A staggrnthat describes a composting operation as

“improperly” conducted is not amenrialio a single specific meanindd., 584 N.W.2d at

637. Further, speculating as to the eftddPlaintiffs’ compostig -- on the environment

> A dump is “an accumulation of refuse ohet discarded materials; a place where such
materials are dumped.” Webster’'s ThirdWNiternational Dictionary (Unabridged
1988), 701.
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generally and Defendants’ naigorhood specifically -- is matter of subjective opinion.
Id. (contrasting statements referring to ‘@bmjectively verifiable event” with “a
subjective assertion”). As such, theseestants are not actionable as defamation.
Therefore, it appears that dismissal is appate, since Plaintiffs have failed to plead a
claim upon which relief can be granteBed. R. Civ. P. 12(b)(6).
V. CONCLUSION

For the reasons set forth in this opmithe Court holdthat dismissal is
appropriate as to all of Ptaiffs’ claims. Therefore,

IT IS HEREBY ORDERED that the Magistrate Judge’s report and
recommendation [Dkt. #146] is ADOPTEID,accord withthe above opinion.

IT IS FURTHER ORDERED that Defelants’ motion for partial summary

judgment [Dkt. #122] is GRANTED, in accord with treasoning above.

s/Gerald E. Rosen
ChiefJudge United State<District Court

Dated: March 27, 2012

| hereby certify that a copy of the foregoidgcument was served upon counsel of record on
March 27, 2012, by electronand/or ordinary mail.

s/Ruth A.Gunther
CaseéMlanager
(313)234-5137
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