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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

WILLIAM JACOB SMITH, SR.,

PETITIONER, CASE NO. 08-11389
VS. HONORABLE DENISE PAGE HOOD
JEFF WOODS, WARDEN,

RESPONDENT.

OPINION AND ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS,
GRANTING A CERTIFICATE OF APPEALABILITY, GRANTING _IN FORMA
PAUPERIS STATUS ON ANY APPEAL, AND DISMISSING ACTION

INTRODUCTION

This is a habeas case under 28 U.S.C. § 2254. Petitioner William Jacob Smith, Sr.
(“Petitioner”) is confined at the Kinross CorrectibRacility in Kincheloe, Michigan. He claims
ineffective assistance of triabansel, ineffective assistanceagfpellate counsel, prosecutorial
misconduct, as well as error for failure to graarious hearings, interoven with claims of
actual innocence. For the reasonlewethe petition will be denied.
Il. FACTUAL BACKGROUND

On the night of February 19, 1992, the TroseHDepartment responded to a house fire at
the residence of Lee Morningstar. The housendidappear to be ransacked or broken into, and
Morningstar did not appear to be home. Thet day, the Detroit police investigated a burning
dumpster located in the City of Detroitwhich there was a smoldering mutilated body with a

knife lodged in its head. The body was determindaketthat of Morningstar. An investigation
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ensued, three individuals confedsad were charged with the maraf Morningstar. The Troy
police later determined that the confessions viase, and the investigation eventually focused
on Petitioner.

On May 20, 1993, following a jury trial in ti@akland County Circuit Court, Petitioner
was found guilty of first-degree murder, felony murder, armed robbery, and arson in connection
with the killing of Morningstar. On Jurf 1993, Petitioner was sentenced to life imprisonment
for the first-degree murder and armed robbmmgvictions, and 13 tB0 years for the arson
conviction.

[I. PROCEDURAL HISTORY

The Michigan Court of Appeals affirmélde convictions in an unpublished opinion dated
February 16, 1996. All of the issupgesented on direct appeal distinct from the issues raised
in this petition. The Michigan Supreme Codenied Petitioner's Application for Leave to
Appeal on November 11, 1996.

Several years later, Petitiarfded a Motion for Relief from Judgment before the trial
court, raising several federalrstitutional issas. In a 21-page opinion dated July 18, 2005, the
Oakland County Circuit Court dead Petitioner’'s Motion for Relief from Judgment, finding that
Petitioner had procedurally defaulted on his constitutional claims by failing to raise them on
direct appeal. Petitioner filed a delayed appiicafor leave to appeal the Circuit Court’s order
denying the Motion for Relief from Judgment amtflotion to Remand. The Michigan Court of
Appeals issued an order denying leave to apaed to remand on December 6, 2006. The Court
of Appeals denied Petitioner’'s Motion for Resideration in an order issued on January 17,

2007. The Michigan Supreme Court denied Petitisrapplication for leave to appeal and to



remand in an order issued on September 10, 2PB6iitioner filed the insint habeas petition on
April 2, 2008.
V. STANDARD OF REVIEW

Under 28 U.S.C. 82254 (d), a petitioner i$ entitled to federal habeas relief with
respect to claims adjudicated on the merits in state court unless the adjudication:

(1) resulted in a decision that waswtrary to, or invoked an unreasonable

application of, clearly established Fealdaw, as determined by the Supreme

Court of the United States; or

(2) resulted in a decision that was lthea an unreasonable determination of the
facts in light of the evidence presed in the State court proceeding.

28 U.S.C. § 2254(d). “Clearly established fetler&” means “the holdings, as opposed to the
dicta” of the decisions of the United States upe Court “as of the timef relevant state court
decision.” Williams v. Tayloy529 U.S. 362, 412 (2000). A staisurt decision is “contrary to”
federal law “if the state courtr@res at a conclusion oppositettat reached by [the Supreme]
Court on a question of law or if the state caletides a case differently than [the Supreme]
Court has on a set of matdiyandistinguishable facts.ld. at 412-13. “Under the
‘unreasonable appkdion’ clause, a federal habeas cooay grant the writ if the state court
identifies the correct govemyg legal principle from this @urt's decisions but unreasonably
applies that principle to tHacts of the prisoner's caseld. at 413. Under this clause, therefore,
“a federal habeas court may not issue the sumiply because that court concludes in its
independent judgment that the relevant statgtadecision applied cldg established federal
law erroneously or incorrectly. Rather, tlagiplication must also be unreasonabliel”at 411.

V. ANALYSIS

A. Procedural Default



Respondent argues that Petier procedurally defaultedshclaims. Petitioner asserts
the trial court’s reliance on MCR 6.508(D)(3) wasufficient to result irprocedural default.
Procedural default occurs when a prisoner failsresent his or her claims in state court.
Under the doctrine of procedural default, “ihases in which a state prisoner has defaulted his
federal claims in state court puiant to an independent and quigte state procedural rule,” a
federal habeas court may not review the claims unless the prisoner can show “cause for the
default and actual prejudice as auk of the alleged violation of @eral law, or demonstrate that
failure to consider the claims will resifta fundamental miscarriage of justic&Coleman v.
Thompson501 US 722, 750 (1991). A habeas patiér procedurally daults a federal
constitutional claim if:
(1) the petitioner fails to comply with a stgprocedural rule; (2) the state courts
enforce the rule; (3) the state proceduud is an adeque@ and independent
ground for denying review of a federal constitutional claim; and (4) the
petitioner cannot show cause gréjudice excusing the default.
Tolliver v. Sheetb94 F.3d 900, 928 (6th Cir. 2010).
In order to determine whether the state tobave enforced the rule, a federal habeas
court must “determine the basis on which #tate courts rejemd a given claim.”"Guilmette v.
Howes 624 F.3d 286, 290 (6th Cir. 2010). Because Rule 6.508(D) “has both a procedural and a
substantive component,” the federal courts ragsertain whether the state post-conviction court
has denied review of the claims on the bastbefrule’s procedural clause, or on the meS8te

id. at 12. Rule 6.508(D) provides:

The defendant has the burden of establishing entitlement to the relief requested.
The court may not grant reliegd the defendant if the motion

(1) seeks relief from a judgment of conwict and sentence thatill is subject to
challenge on appeal...;



(2) alleges grounds for relief which wereatled against the fdant in a prior

appeal or proceeding under this subchapter, unless the defendant establishes that a
retroactive change in the lawshandermined the prior decision;

(3) alleges grounds for relief, other thamisdictional defects, which could have

been raised on appeal from the coneictand sentence or in a prior motion under

this subchapter, unlessetidefendant demonstrates

(a) good cause . . ., and
(b) actual prejudice. . . ..

The court may waive the “good cause” requoient of subrd (D)(3)(a) if it

concludes that there is a significant podsibthat the defendant is innocent of

the crime.
MCR 6.508 (D). “In some cases, the contexa dfrief order citindRule 6.508(D) clearly
indicates that the state appellate courffisnaing the lower court’s determination that a
petitioner’s claims are pcedurally defaulted.'Guilmette 624 F.3d at 29(nternal citation
omitted). Yet other orders citing Rule 6.508 (@2ny post-conviction hef on the merits.ld.
“Michigan practice confirms that brief orderiting Rule 6.508(D) in some cases refer to a
petitioner’s failure to meet his biden on the merits. The procedural default rule stated by Rule
6.508(D)(3) applies only to claims that could/édeen brought on diceappeal, and thus—by
necessity—it does not appio the claims of ineffective assistanceappellatecounsel.” Id. at
291 (emphasis in original). To determine wiegtform orders citing Rule 6.508(D) refer to
procedural default or denial onetimerits, a federal habeas courtsirilook to the last reasoned
state court opinion to determine the basis forstage court’s rejectiondf a prisoner’s claimld.

The trial court’s order denying Petitionen®tion for relief was based on procedural
default. Although the trial court did reach theritseon some Petitioner’s constitutional claims,

the court unambiguously cited to, and reliedsuhsection 3 of 6.508(D) rather than 6.508(D)



generally. For each of Petitionefederal claims, the trial courtgfiaced its analysis as follows:
“Defendant did not raise these issuethe Michigan Court of AppealsTherefore, Defendant
must demonstrate good cause and actual prejudiciilare to raise thes issues previously.”
App. D to Pet. citing MCR 6.508(D)(3)&(b) (emphasis added). Thabstancef the trial
court’s analysis also addressed whether Petitidemonstrated either cause for failing to raise
the claim on direct appeal, orgpudice as a result of his clairbeing defaulted. For each claim,
the trial court found either a lack of causeaiternatively, a lackf actual prejudice.

Although the trial court sufficiently invokedR 6.508(D)(3), the Court will address the
merits of Petitioner’s federal constitutional claims.

B. Prosecutorial Misconduct (Pet. Issue 1)

Petitioner presents several claims of poagorial misconduct: (1) e+trial identification
procedures concerning the knieegun missing from the victim’s home, and a 911 call were
unduly suggestive, resulting imeparable misidentification; Y2he pre-triaidentification
procedures were held in thesaimce of defense counsel in aitibn of Petitioner’s Sixth and
Fourteenth Amendment right to counsel; {8 prosecution and/g@olice intentionally
suppressed material impeachment evidenceeraoimy the leniency the Troy police requested
for several state witnesses for their testimony atation of Petitioner’s ght to a fair trial and
right of confrontation; (4) thprosecution suppressed materiagbgachment evidence that its key
witness, Mitchell Merrill, was, at the time of tkia police informant for, and friend of, the lead
detective in Petitioner’'s case; (5) the prosexusuppressed material impeachment evidence
concerning a knife seized by polibg failing to inform the trial ourt of it after defense counsel
failed to bring it to the attention of the couatid (6) the prosecution offered into evidence false

testimony concerng the 911 call.



1. Unduly Suggestive Identification Procedures (Pet. Issues IIB and IIC)
a. ldentification Procedures Regarding Murder Weapon and Guns

Petitioner argues that the pre-trial idenafion procedures invaing the murder weapon,
as well as guns that were taken from thetim’s home, were unduly suggestive and conducive
to irreparable misientification.

A few days after the fire at the victim®me, the victim’s son, David Morningstar,
noticed several guns missing from his fatheg'sidence. At Reioner’s preliminary
examination and trial, prosecution witneRsger Kirk, offered testimony tending to link
Petitioner to a gun that was appahgstolen from the victim’s residence. At trial, Kirk also
identified a photograph of the aal murder weapon as the sakméfe that he had seen in
Petitioner’s possession prior to the date of thedau Kirk's testimony revealed that he met
with the police prior tdhe preliminary examination identify photographs of knives, and
possibly firearms as well. While the detaitsicerning these identifiaah procedures are not
entirely clear from the record, it is cleaathhe photographic idefitations did occur.

Petitioner challenges all identification procegiiconcerning eitherealknife, or the guns
as unduly suggestive. Concerning the kniretijtioner challenges the photo identification
procedure as unduly suggestivechuse “there were not mulpknives for the witness to
choose from.” Pet. at 39.

The Supreme Court has recognized thatguraiphic identification of the accused “is
peculiarly riddled with innuntable dangers and variable fait which might seriously, even
crucially, derogate from a fair trial.United States v. Wa@da88 U.S. 218, 228 (1967). The
accused is denied due process of the law vgieh an identification procedure is “so

unnecessarily suggestive and conduciveraparable mistaken identificationStovall v.



Dennqg 388 U.S. 293, 302 (1967). The Supreme Clastnot considered “whether its decision
in Stovallextends to identif@tion testimony of inanimate objsct Those courts which have
addressed the issue appear to haamumously held that it does not3eeSmith v. Booker2006
WL 3313763 *5 (E.D. Mich. Nov. 14, 2006)(unpublished)(quotation omitted). The Ninth
Circuit rejected a habeas paiiter's argument that the victimi's-court identification of an
automobile was tainted by sugges pre-trial icentification procedures: “While this argument
deserves credit for creativit$tovalland its progeny do not requicar line-ups. There is no
authority holding that a defenlids due process right to refiee identification procedures
extends beyond normal authenticity and idecdiiion procedures for physical evidence offered
by the prosecution.’Johnson v. Sublet$3 F.3d 926, 931-932 (9th Cir. 1995).

In the case at hand, the identificationqadures Petitioner is challenging fall squarely
within the parameters of the holdings disegabove. Prosecution witness Kirk offered
testimony regarding inanimate elbjs consisting of two knivesd a gun. Petitioner has not
offered any authority establishing a constitutional right to reliable identification procedures for
inanimate physical evidence. Because Petitionenbashown that the ttiaourt’s resolution of
this issue was contrary to cleadstablished federalvg he is not entitled to habeas relief.

b. Identification Procedures Concerning the 911 Call

Plaintiff also argues that the identification procedwfethe 911 tape were unduly
suggestive. For the reasons tfwliow, this Court disagrees.

At trial, the prosecution admitted into egitte tape of a 911 catl which the caller
asked for directions to the victim’s residencettom day of the murder. Prosecution witness Lori
Cunningham, who was personally acquainted wittitiBeer, testified thashe attended a pre-

trial procedure where she identified the voicéhef caller as Petitioner’s. At trial, another



prosecution witness also idengifi the voice as Petitioner’s. tRiener challenges Cunningham’s
pre-trial identification of theecording as unduly suggestive besa there were only two voices
on the call, the voice of the callerdcathat of the operator.

“A witness’s voice identificatin is subject to the same doicess analysis as other
forms of identification.” United States v. Recengd&57 F.3d 511, 528 (7th Cir. 2009). A
conviction based on testimony from a suggestivetifieastion procedure will be set aside if “the
identification procedure was so permissibly suggestive as to give rise to a very substantial
likelihood of irreparablenisidentification.” Neil v. Biggers409 U.S. 188, 197 (1972)(internal
citation omitted). Assuming a pre-trial idenddtion procedure wasiggestive, the question
then becomes whether, under the “totalityhaf circumstances,” the identification was
nevertheless reliabldd. at 199. “[T]he factors to be cadsred in evaluating the likelihood of
misidentification includehe opportunity of the witess to view the criminal at the time of the
crime, the witness' degree of attention, the accuracy of the witness' prior description of the
criminal, the level of certainty demonstratedtbg witness at the camintation, and the length
of time between the crimend the confrontation.ld. at 199-200.

In the case at hand, Petitioner does not goiany factors other than the number of
voices on the call. Even assungithe 911 call was suggestive ight of the totality of the
circumstances, it was still arguably reliabBoth witnesses who idéfied Petitioner’s voice on
the 911 call were personally aciutad with Petitioner. Petdiner offers no evidence that the
witnesses were uncertain as to their identificatbPetitioner’s voice. Petitioner suggests that
the accuracy of the recording is in dispute withproffering specific evidence to call its
accuracy into questiorPetitioner relies oReople v. Williamsn which the court found a voice

identification procedure highly suggestive becatseape only revealed three voices, two of



which were the voices of officerf2eople v. Williams244 Mich. App. 533, 543 (2001). In
Williams however, the victim was attacked by an unknown man whose face was miasletd.
535. In Petitioner’s case, both witnesses wersgually acquainted witRetitioner and thereby
qualified to identify his voice. IWilliams the court explicitly heldhat the number of voices on
the recording would not aloresstablish suggestivenedsl. at 543. Under thtality of the
circumstances, it does not appear that the ifiesiion procedures of the 911 recording were so
impermissibly suggestive as to createvéay substantial likihood of irreparable
misidentification.”

2. Absence of Counsel During Identication Procedures (Pet. Issue 11.D)

Petitioner argues that he wasa due process due to thesabce of his trial counsel at
the identification procedures described above, held after higmmant and appointment of trial
counsel, but prior to his prelimary examination and trial.

A criminal defendant “requires the guidj hand of counsel at every step in the
proceeding against him.Gideon v. Wainwright372 U.S. 335, 345 (19§&ternal citation
omitted). In particular, counsel must be presgrievery critical stage” of the proceedings
against him, or at “every stage of a crimipedceeding where substantial rights of a criminal
accused may be affectedVlempa v. Rhay389 U.S. 128,134 (1967). Among proceedings
deemed “critical” are some, but not all, identification procedures. The Supreme Court held “that
the Sixth Amendment does not gréme right to counsel at phlagraphic displays conducted by
the Government for the purpose of allowingitness to attempt an identification of the
offender.”United States v. Ask,13 U.S. 300, 321 (1973). The Sepre Court stated the same
principle more broadly: “theris no Sixth Amendment right fwounsel whatsoever at a post-

indictment photographic display identificationPatterson v. lllinois487 U.S. 285, 298 (1988).
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In Ash the identification in questn involved photographs of sues, including the defendant.
413 U.S. at 301. Arguably, witness identificatioraafriminal suspect is more critical than a
procedure in which a potential witness identifies an inanimate objedt as a murder weapon.

In the case at bar, the identification ggdures in question oacad after Petitioner’s
arraignment, and after the appointment of h&d tounsel. Prosecution witness Roger Kirk was
interviewed by the Troy Police Department opt@enber 8, 1992, approximately four days after
Petitioner’s arraignment. Dung this interview, Kirk identied photographs of the murder
weapon, as well as a gun that had been stolentfremictim’s home, as belonging to Petitioner.
The Supreme Court has found no right of counsettich to a photograghdisplay of criminal
suspects. Petitioner offers no support for the lesian that the right toounsel attaches to
identification procedures involvg photographs of murder weans. Habeas relief is not
appropriate on the basis of this evidence.

3. Suppressedrady Materials (Pet. Issues V, VI, 1X)

Petitioner makes three arguments in support oBrasly claims: (1) the prosecution
intentionally suppressed exculpat evidence by not bringing tbe court’s attention evidence
that it knew was in defense counsel’s possesgR) the prosecution suppressed material
impeachment evidence concerning favorable cemnattn given to prosecution witness Mitchell
Merrill; (3) the prosecution suppressed matargeachment evidenceahMitchell Merrill
was, at the time of trial, a police inforntaand (4) the prosecution suppressed material
impeachment evidence concerning favorable treatrtwo state witnesseeceived for their
testimony.

“Suppression by the prosecution of evideffiavorable to an accused upon request

violates due process where the evidence is matstiedr to guilt or to punishment, irrespective

11



of the good faith or bad ith of the prosecution.’Brady v. Maryland73 U.S. 83, 87 (1963).
“Brady applies to relevant evidence in the haafithe police, whether the prosecutors knew
about it or not.”Harris v. Lafler, 553 F.3d 1028, 1033 (6th Cir. 2009). “There are three
elements to a truBrady claim: The evidence at issue must be favorable to the accused, either
because it is exculpatory, or because it isdaghing; that evidence must have been suppressed
by the state, either willfully or inadvently; and prejudice must have ensueS8ttickler v.
Greene 527 U.S. 263, 281-82 (1999). To establishugtige, a petitioner nmai show that there
is “a reasonable probability” that the resultlué trial would have been different if the
suppressed evidence had been disclosed to the defdnaé289.
a. Leniency for Prosecution Witnesses
“It is well established that an expressesgnent between the prosecution and a witness is
possible impeachment materiaatimust be turned over undg@rady.” Bell v. Bel| 512 F.3d
223, 233 (6th Cir. 2008)(citinGiglio v. United States105 U.S. 150, 154-55 (1972)). The
existence of less formal, implicit, or tacit wrdtandings between the prosecution and a witness
is also subject tBrady’sdisclosure requirement®8ell, 512 F.3d at 233. If Petitioner could
prove that the prosecution anayeof its withesses had a mutualderstanding, albeit implicit or
tacit, such an agreement would qualify as favorable impeachment evidenc8rawyerFor the
reasons below, the record does not demonstrate the existence of such evidence.
i. Leniency for Mitchell Merrill (Pet. Issue V)
Petitioner claims to have discovered new enik that materially affects the credibility
of prosecution witness Mitchell Midl. At trial, Merrill, who was incarcerated at the time on
unrelated charges, testified that he receivethnorable consideration faiving information to

the police, and that his cooperation actually placed him in a worse position, protective custody.
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As Merrill testified, he served his entire serenplus an additional day. Detective Robert
Cantlon testified that Merrilllid not request any favoralieatment in return for his
cooperation.

After the conclusion of his trial, Petitiondiscovered evidence that the Troy police had
written a letter, prior to Petaner’s trial, requesting lenien@on behalf of Merrill for his
cooperation. The letter stated:

The information given to the Troy Poli@epartment will be dectly responsible

for a warrant and arrest of a known suspedhe murder of a Troy resident. This

is brought to your attention as it is a seevto this community for Mr. Merrill to

come forth with this information . . . The information given to the Troy Police

Department will be directly responsible for a warrant and arrest of a known

suspect in the murder afTroy resident.

App. N to Pet. Petitioner argues that this leftas contrary to Meriis and Cantlon’s testimony
at trial. Petitioner claims that the fact thia police had requested, befdrial, leniency for
Merrill was material impeachment evidence subject to disclosure Bnaly.

Merrill initially requested “work release” iaxchange for hisaoperation. Although his
request was denied, this letteymonstrates that the policesetually recommended favorable
treatment to Merrill's sentencing judge. TeBexjuence of events establishes that there was a
request for work release in exchange for coaten, followed by a denial of work release,
followed by a general recommendation of favordi®atment. There is no clear evidence of a
‘mutual understanding.” “A witrgs’s expectation of a future bémeés not determinative of the
guestion of whether a tacit agreemsubject to disclosure existedBell, 512 F.3d at 233.
Although Merrill may have been seeking moneiéat treatment in his own case, “we find no

evidence of a corresponding assurance or promise.”

ii. Leniency for Kirk and Klavinger (Pet. Issue 1X)
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Petitioner offers newly discovered eviderthat the prosecution suppressed material
impeachment evidence concerning the lenidnoystate withesses, Roger Kirk and Peter
Klavinger, allegedly received foreir testimony against Petitioner.

At the time of the trial, Klavinger wasdarcerated on unrelated charges. Klavinger
testified that Petitioner had asked him for the vidimome address. He also told Petitioner that
the victim raped Petitioner’s girlfriend. Klavingtstified that Petitioneold him that Petitioner
was going to burn down the victim’s home and rob hirk testified at trial that he observed
Petitioner in possession of the rder weapon before the murdbut never saw it again after the
murder. He also identified the murder weapoaduart as the knife he saw Petitioner with before
the murder.

Both witnesses denied receiving any falde consideratiofor their testimony.

Klavinger testified that he neweequested “any kind of deals arangements, or anything.” Tr.
[l 162. Although he admitted that he had requestdae placed on a tether for his cooperation,
he stated that he eventually received notlmngturn for his willingness to testify for the
prosecution. Likewise, Kirk téified at trial that there weneo deals or understandings relating
to his testimony, that he came forth because &lé bad for the older man,” that his parole was
revoked as a result of his cooperation and that “[i]f [he] woulet k& pt [his] mouth shut, [he]
would have been free right now.” Tr. IV 202.

In November 2004, several years after the camotuof his trial, Petitioner filed a motion
before the trial court for the discovery oitltheld or suppressed evidence in the State’s
possession. In response, the prosecutor turnediew letters written tthe Michigan Parole
Board only six days after Petitior conviction recommending leniey for Kirk and Klavinger.

The State did not release these two letters on direct appeaponse to appellate defense

14



counsel Linda Borus’ request for all material eride, when it turned ovére letter written for
Mitchell Merrill. The prosecution instead delayediing over these two letters until Petitioner’s
motion for discovery fourteen years later. eTatters for each witness were substantively
identical:

The records of this moner should include thahe voluntarily provided

information and testimony which assisted obtaining a First Degree Murder

conviction of an individual who kidnapgea 71 year old (sic) man, embedded a

knife in his head, and then dismeened and mutilated his body. | am not

requesting that the Board should overlookher criteria or the statutory
requirements for release of this prisonély intention is to make you aware of

his cooperation with law enfcement in this case. IAtlecisions in this matter

remain for your discretion pursuant to law.

App. U to Pet.

Petitioner argues that these two lettexeat that Kirk and Klavinger did receive
favorable consideration for their testimony, and that there was an implicit deal or understanding.
“[Nt is not the case that, if the government chodsegrovide assistande a witness following a
trial, a court must necessarily infer a pregmgs deal subject to disclosure under Bradgéll,

F.3d 223 at 234. 1Bell, the court found that the petitioner had relied too heavily on the
prosecutor’s “subsequent decision to srart a letter to the parole boardd. at 233. The fact
that a request for leniency is written after al wextainly does not preclude the possibility that
there was a mutual understamgliprior to conviction, but thietter only demonstrates the
possibility that the prosecutor intended to request favorable consideration, not that a mutual
understanding was in place. Petitioner hasadeguately shown the existence of a mutual
understanding between the progemuand witnesses Kirk ariflavinger concerning their

testimony at trial. “Without an agreement,ewadence was suppressed, and the state’s conduct,

not disclosing something it did not have, cannot be consideBealdy violation.” Id. at 234
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(quotingTodd v. Schomi®83 F.3d 842, 849 {'7Cir. 2002)). This Couttherefore denies relief
on this claim.
iii. Mitchell Merrill's Alleged In formant Status (Pet. Issue VI)

Petitioner claims that the prosecutionhi¢ld material impeachment evidence that
prosecution witness Mitchell Merrill was a p@ismformant, a friend of Detective Robert
Cantlon’s, and that the presution may have been feedikigrrill information concerning
Petitioner’s case. As discussdibae, Mitchell Merrill testifiedhat Petitioner confessed to the
murder of Morningstar and that Petitioner admditie calling 911 on the day of the murder to ask
for directions to Morningstar’s residence. Merrill testified that his motivation for cooperating
with the prosecution was that Petitioner had dofiead thing,” and that he did not make up the
story because of Petitioner’s apparent romantic overtures towards Merrill’s girlfriend.

Several years subsequent to Petitionesisviction, Petitioner met inmate James Craig
Cristini at the Bellamy Creek Correctional Facility prison law library. Incidentally, Petitioner
and Cristini were researchimgpects of their respective maratonvictions when Petitioner
discovered that Merrill had alscstdied against Cristini in his trial for first degree murder in
Macomb County Circuit CouCase No. 94-2485). Each of their cases was handled by
Detective Cantlon of the Troy politeln Cristini’s case, Merriltlaimed in an interview with
police that Cristini had confessed to committihg murder. Merrill later contradicted his
interview when he testified at Cristini’s prelimary examination that he worked for Detective
Cantlon, that they were friends, and that Canitialuiced him to offer his original statements to
police and told him what to say and in exchahgéwould get out oprison.” At Cristini’s

preliminary examination, Merrill stated undetlvaSergeant Robert @Hon of the Special

! Petitioner mentions in his brief that tteefs surrounding these two rder cases- the way the
victims were mutilated and burned, and the geaiyalocation of the murders- are strikingly
similar.
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Investigation Unit in Troy informeche about what Jimmy [Cristini] di He said it would be in
my best interest if | told some things on Jimmypp. P to Pet. Merrill also testified at the
preliminary examination that Cantlon had fed information to him in a previous murdernadase.

Petitioner argues that Merrill’s testimonytire Cristini case abouis relationship with
Detective Cantlon suggests that Merrill was a “veteran informant” for Detective Cantlon.
Considering the unspecified murder case Maliuded to in higestimony at Cristini’'s
preliminary examination, Merritipparently testified for the prosecution in at least three Troy
murder cases within a two-year period. InfrR@ter’s view, this timeline, along with Merrill's
testimony that he is a friend of Detective Camtémd that Cantlon had fed him information in
Cristini’'s murder case, suggest Merrill was amimant for Cantlon at the time of Petitioner’s
trial.

3. Introduction of False Testinony (Pet. Issues IV and VIII)

The trial court admitted into evidenae11 tape recording of someone asking for
directions to the victim’s home only hours beféhe murder. Detective Dennis Bobby of the
Troy Police Department testifieat trial that in July or Agust of 1992, he was contacted by
Mitchell Merrill, who had been warcerated in the Macomb Cowyrdtail with Petitioner at the
time as Petitioner’s cellmate. Though Méinitially contactedDetective Bobby for the
purpose of discussing an unrelatdaking and entering case,diso told Detective Bobby that
he had information concerning the murder ofrMogstar. Merrill tdd Detective Bobby that,
while in jail, Petitioner admittbto calling 911 shortly befothe murder in order to obtain
directions to the victim’s residence. After hearing Merrill's statements, Detective Bobby
prepared a written statement, which he and Méwth signed. Petitioner points out that the

statement makes no mention of a 911 cakeApp. F to Pet.
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Petitioner claims that on March 31, 199@peximately one month after the murder,
Detective Robert Cantlon questioned Petitiorercerning the 911 call. abtrary to Petitioner’s
allegations, the Troy police claim thée interview was never recordefeeApp. T to Pet.
Detective Bobby testified that lad no knowledge of the 911 call prior to Merrill coming forth
with the information. Detective Cantlon alssttBed that the police had no knowledge of the
call until Merrill came forth witithe information. Petitioner gues that the record clearly
contradicts this testimony.

Petitioner argues that the trial record demonstrates the existence of the 911 tape was
known long before Merrill came forth, undernmgithe prosecution’s theory that Merrill’s
testimony was based on what Petitiotedd him, rather than falwated by the police. First,
Petitioner argues thatMerrill had actually knowrjfrom Petitioner] about the 911 call, then his
signed written statement would have mentiothe&econd, Petitioner suggests that his own
interview, for which no record exists, which glélly occurred five mohs prior to Merrill’s
interview, proves that the police knew aboutékiestence of the 911 call, and that they did not
originally receive the informain from Merrill. Petitioner alspoints out that the testimony of
the 911 operator as well as Troy Police Commatndns Supervisor Sergeant Pillen, clearly
suggest that the police hiadowledge of the 911 call prido Merrill coming forth.

Prosecutors may not deliberately deceiweart or jurors by msenting known false
evidence, nor allow unsolicitedl$& evidence to go uncorrectefeeGiglio, 405 U.S. at 150.
“To prevail on a false testimony claim, [a habpastioner] must show (1) that the prosecution
presented false testimony, (2) thia¢ prosecution knew was false, and (3) that was material.”
Abdus-Samad v. Bel#20 F.3d 614, 625-26 (6th Cir. 2005). eTdestimony must be indisputably

false rather than merely misleading, or the ltesfuconfusion, mistake, or faulty memorfee
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id. “[M]ere inconsistencies itestimony by government withessgo not establish knowing use
of false testimony.”United States v. Lochmond®Q0 F2d. 817, 822 (6th Cir. 1989).
a. Police Testimony Concerning the 911 Call

Petitioner identifies as pergnl testimony (1) Detective Bopls trial testimony that he
was certain that the first time he had heard of the 911 call was after Merrill came forth, and (2)
Detective Cantlon’s trial testimoriiiat the police did not know diie existence of the call until
Merrill came forth, and that #bat time the information wasvestigated and discovered.

Upon review of the record, the testimonwgttiPetitioner challenges, while somewhat
inconsistent, is not “indisputably false.” Seamt Pillen did not corddict Detective Bobby’s
testimony when he testified that DetectivebBy told him to retrievéhe 911 recording on
August 22 five days priorto the date on which the Troy police interviewed Merrill. The
transcript indicates that Pillen could not retlad date but that according to the evidence tag on
the tape, dated August 26, 1992, that was the daezide Bobby told him to pull the tape. Tr.
Vo. lll, p. 29. The portion of the transcript whistates August 22 has acjsext to the date,
indicating that the Agust 22 date was not correct. Petitiotlaims that this inconsistency was
not resolved by defense counsel on cross-éxation and it was never demonstrated whose
testimony was more accurate. The fact thatrMie signed and written statement does not
mention the 911 call, while questionable, sloet itself render Bobby’s in-court testimony
indisputably false.

Detective Bobby’s testimony that he was noaeswvof the recordingntil after meeting
with Merrill is not “indisputably false.” Heestified that on August 25, 1992, he interviewed
Merrill who told him about the 911 call by Paiiter. Detective Bobby informed Detective

Cantlon about Merrill’s statements regarding Morningstar murder because it was Detective
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Cantlon who was the lead detige of the Morningstar murdeBoth Detectives Bobby and
Cantlon went to the jail on August 26, 1992 tdtier interview Merrill. Tr. Vol. lll, pp. 214-
216. Detective Bobby testifiedaheither sometime on August 26 or August 27, he called the
911 officers to look for the 911 tape on the day of the murider.

Detective Cantlon’s testimony that he wen aware of the phone call before Merrill
came forth, nor aware of “anyone” else who knewhefcall’s existence, was not false. Cantlon
testified that he was not aware of anyone else knew of the existence of the 911 call; he did
not assert, as a matter of fact, that no kteav. Cantlon testified that it was around Augué*f 25
that he learned about the 911 call from Merrilk. Vol. IV, pp. 260, 287. For the testimony to
be indisputably false, it must be shown t@aintlon was clearly aware that others knew the
recording existed before Merrill came forth. Retier has not offered any evidence sufficient to
conclude that Cantlon knevbaut the 911 tape before Merrill told him about the 911 call.
Because Petitioner has failed to satisfy the “indisputably false” standard regarding Cantlon’s
testimony, his false testimony claim méet and does not warrant relief.

b. Kirk’s trial identificati on of the murder weapon

Petitioner also identifies as perjuredtite®ny Roger Kirk’s positive identification of the
murder weapon as the knife he had seen in &agitis car prior to the murder. Petitioner claims
that the fact that the police thaeized a similar knife from Petitioner’s residence following the
murder renders Kirk’s positive idgfication at trial “false testimony.”

Petitioner must show that Kirk’s trial tesbny was “indisputably fae,” and not ‘merely
inconsistent.” On the record before the CoRdtitioner cannot make such a showing. In order
to show that Kirk’s identification of the knife wandisputably false, Petitioner must prove that

the confiscated knife was indisputably the kiifat Kirk observed prior to the murder. While
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the record does suggest that Kirk might haesidied the cafiscated knife had it been adduced
at trial, there is certainly no indisputable evidetied it was in fact thiknife that Kirk observed.
This claim must therefore fail.

C. Ineffective Assistance of Trial Counsel (Pet. Issues | and II.A.)

Petitioner argues that he was denied the effeassistance of triabcinsel as a result of:
(2) trial counsel’s failure to ingtigate certain aspects of theeashich caused trial counsel to
be wholly unaware that the prosecution had ragdtification proceduresutside of Petitioner’s
presence involving the murder weapon, a glegably stolen from the victim’s home, and
Petitioner’s voice on a 911 call;)(&ial counsel’s failure téile a motion to suppress the
identification; and (3) trial@unsel’s failure to present can evidence at trial that was
potentially favorable t®etitioner’s defense.

Petitioner must satisfy a bwpronged test in order to k®a showing of ineffective
assistance of trial counsel, as set fortBtinckland v. Washingto@66 U.S. 668, 687 (1984).
First, a petitioner must show that trial coursekerformance was deficient, which requires a
showing that counsel made errasserious that he or shesnaot functioning as counsel as
guaranteed by the Sixth Amendmeitd. Second, a petitioner must show that counsel’s
deficiency actually prejudiced the defense.

To satisfy the first prong, a figoner must demonstrate at¢kat were “outside the wide
range of professionally competent assistandég.’at 690. The reviewing court’s scrutiny of
counsel’s performance is highly deferentild. at 689. The court must “recognize that counsel
is strongly presumed to have rendered adeqssistance and made sinificant decisions in
the exercise of reasonaleofessional judgment.Td. At 690. The petitioner must overcome

the presumption that the challenged actimight be considered sound trial stratedyy. 689.
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To establish prejudice undihe second prong, Petitioner tist show that there is a
reasonable probability that, but for counsel’'s unprofessional errors, the result of the proceeding
would have been different.ld. at 694. A reasonable probabilis/one that is sufficient to
undermine confidence in the outcoméd.

1. Failure to Investigate Pretrial Identification Procedures

Petitioner alleges that in several instantefense counsel failed to investigate key
aspects of Petitioner’s case. In particular,tleeker alleges that defemgounsel’s failure to
investigate prosecution witnessesigad him to be unaware ofveeal identification procedures
conducted by the State after the appointmentaifdounsel and prior tBetitioner’s preliminary
examination. The identification proceduresmsisted of the followig: (1) Roger Kirk’s
identification of the murder weapon; (2) Rogerks identification ofa gun allegedly stolen
from the victim’s home; and (3) Lori Cunningha identification of Pgtioner’s voice on a 911
call in which the caller asked for directions te thctim’s home on the morning of the murder.
Petitioner’'s argument is premised on the allegedllity of the identification procedures due to
the suggestiveness of the procedures, and théhat the proceduresere conducted without
trial counsel present. In Pétiber’s view, had trial counselvestigated and become aware of
the procedures, he could have raisesgss meritorious objections at trial.

Defense counsel must undertake a reasonabdstigation into the facts of a defendant’s
case or make a reasonable determinatiahdihich investigation is unnecessasjrickland 466
U.S. at 691. The duty to investigate “includies obligation to invegjate all withnesses who
may have information concerning hishar client’s guilt or innocence.Towns v. SmithB895

F.3d 251, 258 (6th Cir. 2005). “A purportedly sdgic decision is natbjectively reasonable
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‘when the attorney has failed to investigate his options and make a reasonable choice between
them.” Id. (internal citations omitted).

To the extent that Petitioner bases his ‘f&lto investigate’ clan on the view that the
identification procedures were illegal, the otamust fail. For the reasons discussed in the
analysis of Petitioner’s psecutorial misconduct claimnspra Petitioner was not entitled to the
presence of counsel during the proceduregigstion, and the proaaes were not unduly
suggestive. It follows thatial counsel could not have madeneritorious motion to suppress
the identification procedures. Defense counsehotibe deemed deficient for failing to make a
futile objection or motion. SedcQueen v. Scrogg®9 F.3d 1302, 1328 (6th Cir. 1996).

Petitioner also implies that further invesiiign into the identiiation procedures would
have enabled trial counsel to ‘completely erdine’ the prosecution witness’ subsequent
testimony at trial. The Court disagrees for the following reasons.

Whether or not trial counsel was aware @ idhentification procedes, and regardless of
when he became aware, it is cldaat trial counsel in fact didtempt to ‘undermine’ Kirk’s trial
testimony. At trial, counsel attempted to destioate through cross-examination and re-cross
examination the inconsistencies between Kigesliminary examination and trial testimony
concerning the knife. Counsel’sagiioning revealed that Kirk’®collection of the knife he saw
in Petitioner’s possession confka with testimony at the prelimary hearing several months
prior. For instance, counselessfully drew attention tograpparent contradiction between
Kirk’s preliminary examination testimony that the knife was unremarkable and that there were
probably “thousands” of similar knives, and liial testimony that the knife was “rather
unique.” Likewise, trial counsel attempted talarmine certain aspects of Kirk’s trial testimony

concerning the guns Petitioner allegedly took ftbmvictim’s home. Petitioner proffers no
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evidence demonstrating that ifaircounsel had become awaretloé identification procedures
sooner, he would have undermiriedger Kirk’s trial testimony.

Petitioner likewise fails to proffer any eeidce that if trial coured had known of Lori
Cunningham’s pre-trial identification of Petitionevsice on the 911 call he would have been
able to undermine Cunningham'’s trialtteeony any more than he did. Cunningham was
personally acquainted with Petitioner and thereher identification of his voice on the 911
recording could not be easily undermined. Beedhsere is no indication that the alleged failure
to investigate impeded counsel’s abilitydigscredit any of the prosecution’stnesses’,

Petitioner is unable to shoprejudice under Strickland’s seabprong, even assuming counsel’s
performance was unprofessional. Relighisrefore not granted on this claim.
2. Failure to Object to Identification Procedures (Pet. Issue 11.A)

Petitioner argues that trial counsel wadfanive for failing to object to the introduction
of testimony or evidence stemming from the€gally held identificaon procedures,” in
particular identification proakires concerning Kirk’s identdation of the murder weapon.
Petitioner urges, “[a]fter Petitioner was in custody and appointed counsel, the mere fact that the
government held such procedures, without coumsadent, would have rendered such a motion
successful.” Pet. at 42.

As discussed above, the identification procedun question were not illegal. Itis
unclear to what extent, if any, Kirk’s trialieence or testimony ‘stemmed’ from the pre-trial
identification procedures. In any event, becahseprocedures did not violate Petitioner’s
constitutional rights, any objection to evidestemming from the proderres would have been

non-meritorious. “Defense counsel cannot bentded deficient for failing to make a futile
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objection or motion.”See McQueer®9 F.3d at 1328. This courtettefore denies relief on this
claim of ineffective assistance of counsel.
3. Failure to Present Evidence (Pet. Issue llI)

Petitioner claims that, immediately preagglhis direct appeal, he learned of the
existence of exculpatory evidence, which had bheeatefense counselfde and which counsel
failed to present at trial. Petitioner discoveiredefense counsel’s file evidence that, following
the murder, the police had seized by warrantie Krom Petitioner’s residence which Petitioner
claims was “uncannily similar” to the murdeeapon, and generally matched Kirk’s description
of the knife he saw in Petitioner’s possessiortitiBeer argues that this evidence would have
undermined Kirk’s identification of the murdeeapon as the knife he saw in Petitioner’s
possession before the murder. For the reasonssdisd below, trial cogel’s failure to make
any use of this evidence was constitutionallijailent; however, the Coticannot conclude that
such deficiency actually prggliced Petitioner’s defense.

a. Performance

As noted above, Roger Kirk's testimony wamswhat contradictory at several points.
At the preliminary examination, Kirk initially gified that the knife he saw in Petitioner’s
possession had jagged edges. By contrast, he laiBetkat trial that he was sure that the knife,
like the murder weapon, had no jagged edgdthough at the preliminary examination, Kirk
suggested that the knife he haes in Petitioner’s car was thax@one Kirk saw in Petitioner’'s
possession following the murder, at trial he testifesitively that he lthnever seen the first
knife again. At the preliminary examination rKisuggested the knitee saw Petitioner with
was very common or unremarkapt®wever, at trial, he suggested that the knife was highly

distinctive. In light of the gparent inconsistencies in Kirkisstimony, as well as the fact that
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Kirk’s testimony was the only direct evidence lingiPetitioner to the mued weapon, it was not
reasonable for trial counsel to fail to ex@dhis potential means of undermining Kirk’s
testimony. Any suggestion that offering the knife® evidence might have prejudiced Petitioner
by merely linking him to yet another dangerousapon is unpersuasive as it was already
established that Petitioner was linked to several dangerous weapons.
b. Prejudice

Notwithstanding the apparent inconsistenaesirk’s recollection of Petitioner’s knife,
as well as the fact that the nder weapon and the confiscated knife appear to be somewhat
similar, Petitioner cannot shaivat there is a “reasonalpeobability’ that the result of the
proceedingvould have been different but for counsedisors. To beertain, there is a
reasonabl@ossibilitythat Kirk mighthave testified differently if he had been confronted with
evidence of the confiscated knif€or instance, Kirk might havestified that in fact the
confiscated knife was the knife he saw in Pati¢ids car. At a minimum, if offered into
evidence, the confiscated knife collave served as an additional means to test Kirk’s certainty
about whether the knife he saw Petitioner witks in fact the murder weapon. Itis also
possible, however, that viewirilge confiscated knife would hawveade Kirk more confident that
the confiscated knife was different from the krifetestified to seeing B@goner with, bolstering
the theory that the murdereapon belonged to Petitiondn any event, a reasonalgessibility
of a different outcome is not sufficieto satisfy the prejudice prong und&rickland Relief,
therefore, is denied witlespect to this claim.

Petitioner relies heavily on the fact thag fab reports demonstrate that the murder
weapon and the confiscated knife were roughtyilar - both had large wooden handles and both

lacked jagged edges. This rough similarity, beer, establishes onlyetpossibility, not the
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probability, that Kirk would haveestified differently and in turnaused the outcome of the trial
to change. Because Kirk was never made to ebdbe confiscated knife, we are left only to
speculate as to how Kirktestimony might have changed.

Because Petitioner cannot demonstrate anede probability that but for counsel’s
error the result of the proceedinggainst him would have beerffdrent, Petitioner’s request for
relief must be denied.

D. Ineffective Assistance of Appellate Counsel (Pet. Issues V and X)

Petitioner makes two claims of ineffecti@ssistance of appellate counsel: (1) appellate
counsel failed to supplement Petitioner’s brielappeal with evidence, discussed above, that the
Troy police wrote a letter to ¢hsentencing judge in proseiout witness Mitchell Merrill’s
unrelated case; and (2) appellate counseaddaib raise issues | through V, and VIl in
Petitioner’s brief in support for habeas reli€for each claim, Petitionargues that appellate
counsel failed to raise “deddng winners” on appeal.

The right to the effective assance of counsel includes the tigh effective assistance of
appellate counsel on direct appe8keEvits v. Lucey469 U.S. 387, 396 (1985). A criminal
defendant does not have a right to demandabpéllate counsel r&svery possible issue on
appeal.ld. at 394 “[W]innowing out waker arguments on appeal and focusing on those more
likely to prevalil, far from being evidence of imopetence, is the hallmark of effective appellate
advocacy.” Smith v. Murray477 US 527, 536 (1986)(internal citation omitted). However,
appellate counsel may be deemed ineffective for omitting a “dead bang winner,” an issue from
the trial record that would obviolysresult in reversal. Seédeade v. Lavigne265 F. Supp. 2d

849, 870 (E.D. Mich. 2003).
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A petitioner may establish ineffective adance of appellate counsel by demonstrating
that counsel ignored a significant and obvi@ssie while pursuing weaker claimSee
Carpenter v. Mohr163 F.3d 938, 947 (6th Cir. 1998jt(hg Fagan v. Washington, 942 F.2d
1155, 1157 (7tir. 1991)). “Generally, only whegmored issues are clearly stronger than
those presented will the presumptioreffective counsel be overcomeMonzo v. Edward281
F.3d 568, 579 (6th Cir. 2002) (quoti@yay v. Greey 800 F.2d 644, 646 (7th Cir. 1986)).
Appellate counsel cannot be deficient for faglito raise an issue that lacks me8eeMahdi v.
Bagley 522 F.3d 631, 638 (6th Cir. 2008).

1. Ineffective Assistance for Failing tdRaise Issues (Pet. Issues I-V and VIII)

Petitioner argues that appellatunsel was deficient for faig to raise the prosecutorial
misconduct and ineffective assistance of trial s@liclaims, issues |-\ Petitioner’s brief,
discussed above: “Arguablghese issues which Petitioner raisathin this brief are ‘stronger’
than those appellate counsel raige@etitioner’s direct appeal.Pet. at 99. For the reasons
discussed above, each of those claims, far faead bang winners,” as Petitioner suggests, is
without merit. Petitioner’s ineffective assistarof appellate counsel claims as to those
arguments that are without merit must therefore fail.

Regarding the claim that the prosecution suppressed evidence of an alleged implicit deal
between the police and witnesstéfiell Merrill (Argument V), Petitioner claims that appellate
counsel’s failure to raise this argument on appesilted from counsel’s failure to comply with
a page requirement under MCR 7.212(B). Alape counsel attempted to supplement
Petitioner’s brief on direcappeal in order to include trasgument, but the Court of Appeals
denied the motion ithout explanation.SeeAppendix C to Pet. Even assuming that the Court of

Appeals denied the motion to amend because of the page limitation, and that this oversight
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constituted ineffective performance on the pdrappellate counsel, the argument regarding
Mitchell Merrill’s alleged informant status ultirtedy lacked merit, as discussed above, and
therefore there can be no préice under Strickland’s secopdong. Appellate counsel cannot
be ineffective for failing to raise an issue that lacks merit. Nb®di, 522 F.3d at 638.

E. Newly Discovered Evidence of Actual Innocence

Petitioner offers what he claims to be new exculpatory evidence of possible state
misconduct, and requests a new trial or, in theradtere, an evidentiary hearing to determine
the veracity of such evidenc&pecifically, Petitioner offers Jodfrasnicki’s recantation of her
trial testimony against Petitioner. Krasnicki asers by way of affidavit that she was coerced
by the police into testifying for the prosecution.

At the time of trial, Krasrtki was Petitioner’s ex-girlfand. Krasnicki had received
financial assistance from the victim while Petitioner was in prison. Krasnicki testified that
Petitioner was jealous and possessive. After tttnvihad refused Petitioner a ride in his car,
Petitioner allegedly stated, “he said to the wrong person for the last time.” Tr. Vol. Il at 231.
She testified that after the murder and aftempiblece identified the original suspects, Petitioner
told her that the police haddhvrong person in custody. Krasnicki also wore a wiretap for the
police, which at trial revealeddhPetitioner stated that the tio ‘got what he deservedld. at
239.

In 2004, Krasnicki recanted her trialtiesony and written statements by way of a
personal letter to Petitioner, which was sulbsedly put into affidavit form and signed.
Krasnicki claimed that the Troy police threateb@@harge her as anassory to the murder
and take away her children if she did not coofgerand that the poliagached her on how to

testify. SeeAppendix S to Pet. Krasnicki averred that reason for coming forth was to “clear
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this burden from [her] conscienceld. Petitioner argues that tmgwly discovered recantation
evidence is a sufficient basis for granting relggfin the alternative an evidentiary hearing.

This court must apply the stamdannounced by the Supreme CourSahlup v. Delp
513 U.S. 298 (1995), to determine whether th& recantation evidence warrants a new trial.
UnderSchlup a petitioner must show that “it is mdikely than not that no reasonable juror
would have convicted him in light of the newidence.” 513 U.S. at 327. The court must
consider "all the evidence,band new, incriminating and exculpatory, without regard to
whether it would necessarily be admitted under rofesimissibility that wuld govern at trial.”
House v. Bell547 U.S. 518, 538 (2006).

In the case at hand, Krasnicki’'s recantiffgdavit is not sufficient to show that no
reasonable juror would have convicted Petitiondigimt of this new evidence. Notwithstanding
Krasnicki's recantation, a reasonable juroulddhave still convicted on the basis of the
testimony of several withessesthPetitioner confessed to theurder, Roger Kirk’s testimony
that he observed Petitioner with the murdeapon prior to the murder, as well as Lori
Cunningham’s identification of Bigoner’s voice on ®&11 call in which tk caller asked for
directions to the victim’s hme on the day of the murder.

“[A]ffidavits by witnessegecanting their trial testiony are to be looked upon with
extreme suspicion.’McCray v. Vashinder99 F.3d 568, 574 (6th Cir. 200qdotingUnited
States v. Willis257 F.3d 636, 645 (6th Cir. 2001)). MtCray, the petitioner offered in support
of his actual innocence claim theamtation of an eye-witness whestified at trial that he saw
the petitioner murder the victinMcCray, 499 F.3d at 573. The witness subsequently recanted
his trial testimony by affidavit, claiming that kil not actually see who committed the murder,

his testimony was coerced, and that he testifieatder to avoid chargead connection with the
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murder. Id. at 568. The court iMcCraydid not find the recantation evidence sufficient to
support an actual innocence “gateway” clanoting that, unlike cases in which recantation
evidence did support an actual innocence clénpetitioner provided “no evidence casting
sufficient doubt on [the recanting witness’s] fpnial] testimony so as to ensure that no
reasonable juror would have convicfdtke petitioner] of the crime.'Seed. at 576. By contrast,
the Sixth Circuit recognized the petitioner'seymay claim where the petitioner offered the
recantations of two expert witnesses whoseimaigestimony was central to the petitioner’'s
conviction. See Souter v. Joned95 F.3d 577, 596-97 (6th Cir. 2005).

Here, the evidence that Petitier has offered to cast doubt on Krasnicki’'s testimony is
arguably weaker than that offered by the petitiondi@Cray. It also does not appear that
Krasnicki’s testimony was extremely centraRetitioner’s conviction, in contrast 8outer
Petitioner concedes in his brief that “withoug tlestimony of Krasnicki #re was still, at the
time of trial, enough evidence left to convicPetitioner argues, however, that in light of
Krasnicki’s recantation, along with the other argatsen support of his pigon, relief is still
appropriate (he specifically mgons arguments Il, IV, V, VI, and 1X). As discussed above,
each of these claims lacks merit, and thereliarelly adds any strength to this recantation
evidence. Because Petitioner has failed to demonstrate that no reasonable juror could have
convicted in light of this ngly presented evidence, this aat innocence claim must fail and
does not warrant relief.

F. The State Courts’ Failure to Provide a Fll and Fair Hearing on Post-Conviction

Claims; Refusal to Expand the Record; Fdure to Hold an Evidentiary Hearing
on Newly Discovered Evidence; Failure to Applyschlup v. Delo to Actual
Innocence Claims (Pet. Issue XI)

Petitioner asserts that the state courtddyerefusing to expandefrecord at the post-

conviction stage, failing to hold an evidentidugaring on his newly disvered evidence, and by
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failing to applySchlup v. Deldo his actual innocence claimBetitioner argues that these
denials have led to a deprivation of a full &ad post-conviction heang and a miscarriage of
justice.

As for the state courts’ failure to expand the record, failure to &ubllup and failure to
hold an evidentiary hearing, such questions argensaof state law. Because a federal habeas
court may not correct a state coamhisapplication of its own law,sdate trial court’s denial of a
motion for a new trial based on newly discovesgttlence is not a ground for habeas relief.
Kirby v. Dutton 794 F.2d 245, 246-47 (6th Cir. 198B8)pnroe v. Smith197 F.Supp.2d 753, 763
(E.D. Mich. 2001). Given that thiSourt finds Petitioner is not gthed to habeas relief, any
alleged errors of state law have e to a miscarriage of justice.

G. Evidentiary Hearing (Pet. Issue VII)

Petitioner requests an evidery hearing on each of his claims for relief in order to
develop certain underlying facts imsists are essential for the regmn of such claims. For the
following reasons, Petitioner is not el#d to an evidentiary hearing.

28 U.S.C. § 2254(e)(2) prevents a feddabeas court from granting evidentiary
hearings where a petitioner has “fail[ed] to develop the factual basis of a claim in State court
proceedings.” The Supreme Court explained thdilure to develop the factual basis of a
claim is not established unless thexéack of diligence, or someegmter fault, attributable to the
prisoner or the prisoner’s counseWilliams v. Taylor529 U.S. 420, 432 (2000). “Diligence
for purposes of the opening clause depemis whether the prisoner made a reasonable
attempt, in light of the information available at the time, to investigate and pursue claims in state
court.” Id. at 435. “Diligence will require in the usuzse that the prisoner, at a minimum, seek

an evidentiary hearing in state courtl® manner prescribed by state lawd’ at 437. “[T]he
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fact that [a petitioner] isot disqualified from receivingn evidentiary hearing under §
2254(e)(2) does not entitle him to ondBbwling v. Parker344 F.3d 487, 512 (6th Cir. 2003).
The Sixth Circuit has held that “a habeas petitiaagenerally entitled teuch a hearing if he
alleges sufficient grounds for release, relevansfao in dispute, anddtstate courts did not
hold a full and fair evidentiary hearingltl. (quotingSawyer v. Hofbaue299 F.3d 605, 610
(6th Cir. 2002)). “Even in a death penalty cabeald assertions and conclusory allegations do
not provide sufficient ground to wamt requiring the statto respond to discomeor to require
an evidentiary hearing.”Stanford v. Parker266 F3d 442, 460 (6th Cir. 2001) (internal citation
omitted).

Petitioner claims that Merrill's informantagtis is material impeachment evidence subject
to disclosure undeBrady. The Supreme Court held that all three elementBody claim
were satisfied where the proseoutifailed to disclose the infoant status of one of its key
witnesses.Banks v. Dretke540 U.S. 668, 704 (2004). Banks the petitioner presented newly
discovered evidence that the pragismn suppressed a witness’ status as a paid informant for the
police after the petitioner successfully demonsttdhat he was entitled to an evidentiary
hearing. Seed. at 678. In the present case, Petitiavfégrs evidence that Merrill might have
had an informant relationship with Cantlsabsequertio his own conviction. Petitioner proffers
no evidence that would prove that Memilbrked as an informant for Cantlahthe time of
Petitioner’s case. The evidencdifener relies on in support diis allegation that Merrill was
an informant for Detective Cantlon is uniquehiat it rests primdly on Merrill's actions
following Petitioner’s trial. Petitioner is not mehgalleging a “bald assgon.” Merrill testified
in a subsequent case, under oath, that leahanformant-like relationship with Detective

Cantlon, that he and Cantlon wéfgends,” and that Cantlonssentially fed Merrill information

33



to offer against Cristini in anloér case. Merrill also testifiehat he had cooperated with
Cantlon in connection with an unspecified murdase prior to Cristini’'s case. These factual
allegations raise not only the question of whethere existed an inforamt relationship between
Cantlon and Merrill, but also whether such atreteship existed at the time of Petitioner’s trial.
If believed, the allegation that Merrill was an informant for the lead detective in Petitioner’s case
might very well undermine confidence in the@arne of Petitioner’s trial. However, as
discussed above, the Court finds thlhof Petitioner’s claims for redf lack merit. The Court is
satisfied that the resolution of Petitioner’s claims for relief do not require the development of any
guestions of fact.
VI. CERTIFICATE OF APPEALABILITY

A petitioner must receive a certificate of apability (‘COA”) in order to appeal the
denial of a habeas petition faglief from either a state orderal conviction. 28 U.S.C. §
2253(c)(1)(A), (B). A court may issue a CO#rly if the applicant mmade a substantial
showing of the denial of a constitutional righR8 U.S.C. § 2253(c)(2)When a federal district
court rejects a habeas claim on the meritsstistantial showing threshold is met if the
petitioner demonstrates that reaable jurists would find the drstt court’s assessment of the
constitutional claim debatable or wron§ee Slack v. McDanigd29 U.S. 473, 484-85 (2000).
“A petitioner satisfies this standhby demonstrating that . jurists could conclude the issues
presented are adequate to deserve encouragement to proceed fiditerEl v. Cockrel| 537
U.S. 322, 327 (2003). In applyitigis standard, a district cdunay not conduct a full merits
review, but must limit its examation to a threshold inquiry o the underlying merit of the
petitioner’s claims.ld. at 336-37. When a federal distratiurt denies a habeas claim on

procedural grounds without addressing the meritgraficate of appealability should issue if it
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is shown that jurists of reason would find it diglide whether the petitioner states a valid claim
of the denial of a constitutionaght, and that jurists of reas would find it debatable whether
the district court was corrett its procedural rulingSee Slack529 U.S. at 484-85.

Here, the Court concludes that juristsreéson could find the Court’'s assessment of
Petitioner'sBrady claim as it relates to the relationshbetween Merrill and Detective Cantlon
may be debatable or wrong. The Court further fitigg jurists of reas could find that the
Court’s conclusions regarding the testimony recanted by the witness may be debatable or wrong.
The Court therefore issues Petitioner a cediéaf appealability on these two claims only.

A court may granin forma pauperistatusf the court finds that an appeal is being taken
in good faith.See28 U.S.C. § 1915(a)(3Fed. R. App. 24 (afoster v. Ludwick208 F. Supp.
2d 750, 765 (E.D. Mich. 2002). Any ampef this order will beaken in good faith. The Court
will grants any request by Petitioner to procaetbrma pauperistatus on any appeal filed.

VIl. CONCLUSION

For the foregoing reasons,

IT IS ORDERED that the petition for writ dfabeas corpus (Doc. No. 1) is DENIED.

IT IS FURTHER ORDERED that a certificate appealability issue in this matter on the
two claims noted above.

IT IS FURTHER ORDERED that Petitioner may procaetbrma pauperion any
appeal filed.

IT IS FURHTER ORDERED that this action is DISMISSED with prejudice.

s/Denis®ageHood
Lhited States District Judge

DATED: September 30, 2011
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| hereby certify that a copy of the foreggoing document was served upon William
Smith #200445, 1500 Caberfae Highway, Masiee, Ml 49660 and counsel of record
on September 30, 2011, by elgonic and/or ordinary mail.

s/LaShawn R. Saulsberry
Case Manager
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