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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

GENERAL MOTORS CORP.,
GM DE MEXICO S. DE R.L. DE C.V.,
and GENERAL MOTORS OF CANADA, LTD,

Plaintiffs,
Case No. 08-12671
V. Hon. Lawrence P. Zatkoff

ALBERT WEBER GMBH and
WEBER AUTOMOTIVE CORP.,

Defendants.
/

OPINION AND ORDER

AT A SESSION of said Court, held in the United States Courthouse,
in the City of Port Huron, State of Michigan, on June 14, 2012

PRESENT: THE HONORABLE LAWRENCE P. ZATKOFF
UNITED STATES DISTRICT JUDGE

[. INTRODUCTION

This matter is before the Court on Plaintifisotion for summary judgment [dkt 62]. The
parties have fully briefed the motion. After revieithe parties’ papers, the Court ordered the
parties to file supplemental briefing to explain speterms used between the parties in their course
of dealing. The parties have provided the requesipdlemental briefing. The Court finds that the
facts and legal arguments are adequately presantbe parties’ papers such that the decision
process would not be significantyded by oral argument. Theredppursuant to E.D. Mich. L.R.
7.1(f)(2), it is hereby ORDERED that the motion be resolved on the briefs submitted. For the

following reasons, Plaintiffs’ motion for summary judgment is GRANTED.
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1. BACKGROUND

Plaintiff General Motors Corp. is an autohile manufacturer headquartered in Detroit,
Michigan. Plaintiffs GM de Mexico S. De R.De C.V. (“GM Mexico”) and GM of Canada, Ltd.,
(“GM Canada”) are subsidiaries of General MotorgIC&ince the filing of this case, claims related
to General Motors Corp. were stayed after it filed for bankrupfElis case has proceeded on the
claims involving the remaining Plaintiffs—GM Mieo and GM Canada (collectively referred to
as “GM").

Defendant Albert Weber GMBH is a German entity that produces and supplies specialized
automotive parts, including crankshafts and engine blocks, to manufacturers such?as GM.
Defendant Weber Automotive Corp. is a North American subsidiary of Defendant Albert Weber
GMBH (collectively referred to as “Weber”). Tipeincipals of Weber are Albert Weber, and his
two sons, Christian and Daniel Weber. During the period in which these claims arose, Christian
Weber acted as Chief Operating Officer anchieeWeber acted as Vice President of Sales.

This cases arises from negotiations betwerparties in which Weber would supply GM
with machined engine blocks and crankshafts. GM Mexico required the supply of machined
crankshafts for a High Feature ¥6gine (“the HFV6 Crankshafts”) and an aluminum V8 engine.
Weber was to supply the HFV6 Crankshafts to @ekico’s engine plant in Ramos, Mexico and

crankshafts for the aluminum V-8 engine to Silao, Mexico. GM Canada required the supply of

Y In re General Motors Corpno. 09-50026 (U.S. Bankr. Ct. S.D.N.Y. June 1, 2009).

2The crankshaft is formed from a piece of metalurittions as a part inérengine of a vehicle that
converts the force from the combustion of fuel mtotational force that ultimately turns the wheels
on the vehicle. The crankshaft is supporteddmshe engine block. The engine block is also
formed from metal and comprises the largest pat@éngine. It primarily functions as a base for
most other parts of the engine to attach.



machined engine blocks. GM Mexico and GMh@da issued purchase orders (“POs”) to Weber

to machine the engine blocks and crankshaftke POs were issudny GM after Weber was
approved as a supplier of the parts. In general terms, the PO serves as the written contract between
the parties that sets forth the applicable pacepthe time period of the contract, and other various
conditions and terms.

In October of 2006, Weber issued a qtiotato GM for the supply of the HFV6
Crankshafts. The quotation made GM responsible for the forging costs of the cranksHafts.
November of 2006, Antero RodarteM’s Senior Buyer of Powertina, (“Rodarte of GM”) sent a
nomination letter to Weber. The nomination letegerences Weber’s quotation and advises Weber
that it had been selected as supplier of the HF\&K¥hafts. The letter indicates that the price per
part will be for “Machining and Assembly only.” flirther indicates GM’s decision to have Weber
procure the forging from ThyssenKrupp Crankskadt (“TK”), and that the POs issued to Weber

“will include the forging price.® Disputing that Weber would be responsible for the forging costs,

*The quotation is identified as quotation No. 10084+016-2. Section 2.1 of the quotation lists the
grand total selling price in U.S. dollars “withoutding” costs. Section 2.1 provides: “The forging
is a directed buy so all price negotiationsdoae between GM and TésenKrupp [, the forging
supplier,] directly and [Weber] is not reliable foetiorging supplier.” Based on the parties’ papers,
the term “reliable” is a drafting error and wouttbre correctly read “responsible.” Section 3.3
further provides for GM to exclusively purchasediésnands of the HFV6 Crankshafts from Weber.

* Before Weber issued the HFV6 Crankshafts quotation, Weber had issued a quotation to GM for
the supply of machined V8 crankshafts. Ueltke HFV6 Crankshafts quotation, the quoted price

for V8 crankshafts included the cost of crankshargings. GM issued corresponding purchase
orders for the V8 crankshafts in April 2006, and continued to do so until September 2007.

®> Forging is the term used to identify a piece ekbthat is formed into the shape of a specific
engine part. In this case, both the crankshafts and engine blocks start as a forging of steel. The
forging is then machined and polished into the final it is installed in the engine of the vehicle.

The HFV6 crankshafts started as forgings thiate approximately 20 inches long and weighed
approximately 44 pounds. Throughaahining, the forgings were reduced in weight by 8 to 13
pounds, resulting in the finished crankshatfts.
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Daniel Weber responded to the nomination lettéoyming Rodarte of GM tht “[t]he Forging will

be a directed buy at [TK]. GM negotiated the price with [TK]. The outcome of this [sic]
negotiationgannot reduce [Weber’s] value addébefs.’ response to Pls.” Mot. Summ. J. Ex. 10
(emphasis added).

In December 2006, Daniel Weber, Rodarte of GM, and Marcelo Pereira, TK’s Sales Account
Manager (“Pereira of TK”), were involved in arderence call. According to Daniel Weber and
Pereira of TK, the parties agreed during the emarice call that Weber would purchase the forgings
from TK, but GM would pay TK directly for any surcharges related to the forgings as a result of
price increases. Defs.’ response to Pls.” Mot. Summ. J. Ex. 2., at 179-182, 185 (Daniel Weber
testifying that surcharges on the forgings were a pass-through cost on the HFV6.ROBX. 11,
at 39-40 (Pereira of TK testifying that GM agrdegbay the forging surcharges). Rodarte of GM
denies that GM agreed to pay the surcharges during the conferendd.cllEx. 12, at 99-100.
Surcharges is a term used to reference an addltcost associated with the forging. TK charges
a base price for the forging. In addition to base price, TK would charge an additional amount
when the price of steel in the market increased ayeedetermined contract price. This additional
amount is the surcharges.

After the conference call, no formal caatt was executed; instead, GM proceeded by
issuing a series of POs to Weber to supply the HFV6 Crankshafts for assembly in the HFV6
engines. Weber could accept the terms and conditafitise POs by either responding with written

acceptance or commencing any work or servicesnthde?Os. Pls.” Mot. Summ. J. Ex. 27, at 9.

® GM issued separate POs for the 3.0L HF\@hkshafts, 3.6L HFV6 crankshafts, and the LY7
crankshafts. All of the POs were basedtb# same HFV6 Crankshaft quotation submitted by
Weber. The parties do not dispute that the langunatipe POs relevant toithdispute is identical.
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The POs note that “[tjhe awarddased orfWeber’'s HFV6 quotation].Id. at 2 (emphasis added).
They also specify the price per piece, indimgtihat the price “includ[es] the forging part.”
According to the POs, the total price is “compose8axfe Price plus any Base Material costs, Price
Component costs and any applicable taxés.at 3. There is no language specifically identifying
who is responsible for forgingurcharges

The POs also provide that any “[tlerms apndditions proposed by seller which are different
from or in addition to the provisions of this catt are unacceptable to buyer, are expressly rejected
by buyer, and shall not become a part of this contfatd.”at 1. The POs may only be modified
as provided in paragraph 31. Paragraph 31 gesvihat the POs “may only be modified by a
contract amendment issued by Buyeld” at 12—-13.

With respect to termination under the PParagraph 11, entitled “INSOLVENCY,” states
that GM “may immediately terminate this contraxthout liability to Seller in any of the following
or any other comparable events: (a) insolvency of Seller . Id. &t 10. Paragraph 12, entitled
“TERMINATION FOR BREACH OR NONPERFORMANCE SALE OF ASSETS OR CHANGE
IN CONTROL,” states that:

Buyer reserves the right to terminaieor any part of this contract,
without liability to Seller, if seller: (a) repudiates or breaches any of
the terms of this contract, including Seller’s warranties[;] (b) fails to
perform services or deliver goods as specified by Buyer; (c) fails to
make progress so as to endanger timely and proper completion of
services or delivery of goods and does not correct such failure or
breach within 10 days (or sudhaster period of time if commercially

reasonable under the circumstances) after receipt of written notice
from Buyer specifying such failure or breach.

" The use of the term “seller” in the POs refers\teber, and the use of the term “buyer” refers to
GM.



In November 2007, Weber submitted a scheduling agreement to TK so as to source the
crankshatft forgings required to perform underk#t@/6 Crankshaft POs. While Weber agreed to
pay TK for the forgings, the scheduling agresmnindicates that “@ will pay TK for the
surcharges during the production phase.” Deésponse to Pls.” Mot. Summ. J. Ex. 21. After
Weber started performing under the HFV6 Crankshaft POs, GM alleges that Weber suffered
financial difficulties that ultimately resulted in itgbility to comply with its obligations under the
POs. According to GM, Weber began losing money in 2007.

In February of 2008, Weber approached GM for financial accommodations. Weber
requested that (i) GM make direct payment to foKthe forgings used in the machining of the
crankshafts; (ii) GM prepay for tooling to Webéii) GM pay all of Weber’s invoices within ten
days of shipment; (iv) GM provide volume prdiea on the number of crankshafts ordered; (v) GM
provide foreign currency exchange protection dudaéocontract pricing in U.S. dollars; and (vi)
GM loan Weber approximately $20 million U.S. dollaiSeePIs.” Mot. Summ. J. Ex. 2. The
Webers and Wolfgang Wiest (“Wiest of Weber”), who was Weber’'s Chief Financial Officer, met
with GM employees. According to Albert afithristian Weber, the meeting with GM, including
Robert Strimpel (“Strimpel of GM”) and hisoss, Nancy Shilling, GM’s Director of Purchase
(“Shilling of GM”), concluded with an oral agement and a handshake as to the accommodations.
Shilling of GM and Strimpel of GM, however, dengaching this agreemergstifying that the
parties had merely worked out deal pointsteAthe meeting concluded, GM presented a written
bailment agreement to Weber. Defs.’ resgotts Pls.” Mot. Summ. J. Ex. 36. The bailment
agreement provided that GM would purchase tharigeydirectly from TK, but the forging process

would be deducted from GM'’s payables to Wel#dbert Weber and a representative of GM signed
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the agreement. A written agreement was alsa@hiato between the parties in which GM agreed
to pay for tooling prior to the time it was required to do SeePIs.” Mot. Summ. J. Ex. 5.

On March 12, 2008, GM and Weber met @mtussed further accommodations that GM
may provide to Weber. According to Wiest of bée, the exchange rabé the currency and the
increase in metal prices no longer made the HExéhkshaft project profitde. Pls.” Mot. Summ.

J. Ex. 8, at 228-29. Weber continued to request currency exchange rate protection, volume
guarantees and GM'’s payment on forging surcharges would allow Weber to obtain financing,
resolve a cash flow problem and pay Weber’s supplikets.Albert Weber and Wiest of Weber
requested that GM memorialize its commitmeni&/aber in writing. In response, GM sent a letter,
dated March 18, 2008, detailing the financial accommodsadiscussed. Pls.” Mot. Summ. J. Ex.
7. The letter expounds on further accommodations that GM would provide to Weber. The
accommodations, however, were contingent on Weber satisfying certain obligations. The letter
concludes that:

GM'’s provision of the accommodatiomdentified in this letter are

also subject to execution by GM and Weber Automotive of an

acceptable, definitive agreement regarding the same. For clarity, this

letter does not constitute an agreement by GM to provide any of the

above accommodations and is not an offer to provide such

accommodations; rather, this issammary of some of the terms

which may be included in a potential agreement between GM and

Weber Automotive.
Id. In April 2008, GM and Weber entered into atten letter agreement. Pls.” Mot. Summ. J. EX.
12. Under the letter agreement, GM agreed to pay Weber $1,811,704 U.S. dollars for payables that
were not yet due. The letter explicitly states that because Weber has advised GM that Weber is

unable to pay its vendors related to productiooamhponent parts for GM and that it is unable to

perform under the GM issued POs, GM agrees to pay the payables in advaadd.
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Throughout April and May of 2008, GM and W&x continued to correspond about Weber’s
financial condition. No further accommodations were provided. On May 23, 2008, Weber
implemented a shipping hold and refused to debwsrcompleted parts to GM. Pls.” Mot. Summ.

J. Ex. 17. Weber based the shipping hold on GM’s failure to fulfill its obligations regarding the
financial accommodations that the parties had purportedly orally agreed to during the March 12,
2008 meetingld. On June 3, 2008, GM contacted Webeldtier, noting that Weber’s refusal to

ship components to GM was breach of the POdd. at Ex 19. GM further stated that if “Weber

can immediately demonstrate to GM’s satisfaction that it now has the ability to rivest G
requirements through the terms of its contracts @hh. . ., GM will not terminate those contracts.”

Id.

While correspondence continued between the parties, no agreement was reached. The parties
had reached a standstill. GM requested thaié/perform under the POs and Weber insisted that
it would perform under the POs gnf GM acted in accordance with the accommodations requested
at the March 12, 2008, conference. On June 18, Z)d8erminated the HFV6 Crankshaft and V8
crankshaft POs based on GM’s conclusion that Weber was financially insolvent and refused to
perform under the POs. In September of 2008, GM Canada terminated the engine block POs.

The same day that GM terminated all crdradés POs, GM initiated this action seeking a
judicial declaration that its terminations wewdid. GM has since amended its complaint [dkt 4]

to include four breach-of-contract claims, a claim-and-delivery claim, and a conversioff claim.

8 GM’s amended Complaint asserts the follondtaims: Count I-request for declaratory judgment
regarding valid termination of the POs; Colrbreach of certain HFV6 Crankshaft POs; Count
llI-breach of the contracts related to certainevi§ine components; Count IV-breach of contracts
related to certain V8 enginenps; Count V-breach of certa¥8 engine components POs; Count
Vi—claim and delivery; and Count Vll-conversion. GM has noted in its motion and brief that it is
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Weber filed a counterclaim [dkt 11], which tHayer amended [dkt 17], charging GM Mexico with
breaching the purchase-order agreeimand demanding over $200,000,000 in damagé#! has
moved for summary judgment on its claims and Weber’s claims as to liability only.

1. LEGAL STANDARD

When considering a motion for summandgment, “[tlhe court shall grant summary
judgment if the movant shows that there is no gerdisyute as to any material fact and the movant
is entitled to judgment as a mattétaw.” Fed. R. Civ. P. 56(afzelotex Corp. v. Catretd77 U.S.
317, 322 (1986). A party must support its assertions by:
(A) citing to particular parts of materials in the record, including
depositions, documents, electronically stored information, affidavits
or declarations, stipulations (imgling those made for purposes of the
motion only), admissions, interrogatagswers, or other materials;
or;
(B) showing that the materials cited do not establish the absence or
presence of a genuine dispute, or that an adverse party cannot
produce admissible evidence to support the fact.

Fed. R. Civ. P. 56(c)(1).

The moving party bears the initial burdendgmonstrating the absence of any genuine

dispute as to a material fact, and all infeesnshould be made in favor of the nonmoving party.

dismissing the counts for claim and delivery andwersion. As such, the Court will not address
Counts VI and VII.

®Weber asserts the following counter claims agiaGM Mexico: Count I-GM Mexico’s breach of
the HFV6 Crankshaft POs; Count II-GM Mexicdiseach of the V8 crankshaft POs; and Count
[II-GM Mexico’s breach of the engine block PO&/leber asserts breach of the engine block POs
against GM Mexico, while GM alleges that GMr@ala ultimately terminated the engine block POs.
Based on a review of the pleadings, GM Mexico tmaye initially issued the first engine block PO,
but it appears that GM Canada was adds the buyer on the POs on November 31, 2007.
Nonetheless, as the Court explains, GM prigpeerminated the engine block POs and more
significantly, neither party argues that the incorrect GM subsidiary terminated the POs.
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Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). The moving party discharges its burden by
“showing’—that is, pointing out to the districlourt—that there is an absence of evidence to
support the nonmoving party’s caselérton v. Pottey 369 F.3d 906, 909 (6th Cir. 2004) (citing
Celotex 477 U.S. at 325)).

Once the moving party has met its initial burdéhe burden then shifts to the nonmoving
party, who “must do more than sitgghow that there is some taphysical doubt as to the material
facts.”Matsushita Elec. Indus. Co. v. Zenith Radio Codf5 U.S. 574, 586 (1986). “[T]he mere
existence of a scintilla of evideain support of the [nonmoving pgH] position will be insufficient
[to defeat a motion for summary judgment]; there must be evidence on which the jury could
reasonably find for the [nonmoving party]Anderson v. Liberty Lobby, In&d77 U.S. 242, 252

(1986).

V. ANALYSIS

A. WHETHER MEXICAN LAW APPLIES

As a threshold issue, the Court must deteemwvhether to apply Mexican law as the POs
provide for in a choice-of-law clause and thelagility of which the parties do not dispute. In
a diversity case, a federal district court “is obleghto apply the choice-of-law rules of the state in
which it sits.” Security Ins. Co. v. Kevin Tucker & Assd® F.3d 1001, 1005 (6th Cir. 1995);
Mahne v. Ford Motor C9900 F.2d 83, 86 (6th Cir. 199@grt den, 498 U.S. 941 (1990). Thus,
the Court must look to Michigan choice-of-lawlesl with respect to contractual disputes. For
contractual disputes, Michigan adopted § 187hefRestatement (Second) of Conflict of Laws.
Chrysler Corp. v. Skyline Indus. Servs., |B28 N.W.2d 698, 702 (Mich. 1995). Section 187(2)

provides that the parties will be bound by a contractual choice-of-law claless
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a) the chosen state has no substantial relationship to the parties or the
transaction and there is no other reasonable basis for the parties’
choice, or
b) application of the law of the chosen state would be contrary to a
fundamental policy of a state whiblas a materially greater interest
than the chosen state in the deteation of the particular issue and
which, under § 188 would be the state of the applicable law in the
absence of an effective choice of law by the parties.
Restatement (Second) of Conflict of Laws 8§ 187¢2% alsdipin Indus., Inc. v. Van Deilen Int'l,
Inc., 182 F.3d 490, 493 (6th Cir. 1999).

The choice-of-law clause in paragraph 2%ef POs provides as follows: “This contract is
to be construed according to the laws of the countrjrom which this coméct is issued as shown
by the address of Buyer.” Based on the addistesl on the Crankshaft POs, GM Mexico issued
the POs from Mexicd: The Court finds no reason aswty the partiesre not bound by the
choice-of-law clause in the POBKirst, choice-of-law clauses generally are enforced in Michigan.
Turcheck v. Amerifund Fin., Inc725 N.W.2d 684, 688 (Mich. Ct. App. 2006) (explaining that
Michigan’s public policy favors the enftement of choice-of-law clause€)fferdahl v. Silverstein
569 N.W.2d 834, 835-36 (Mich. Ct. App. 1997) (recogrgzhe enforceability of forum-selection

and choice-of-law clauses).

Second, the chosen state’s law (Mexico) thdk govern this dipute has a substantial

©According to § 188, to determine which state’s lamstrol, if a choice-of-law provision is absent,
the district court analyzes: (1) where the contnaat formed; (2) where performance of the contract
is expected; and (3) the domicile and place of bgsiné the parties with respect to the particular
claims before the Court. Restatement (Second) of Conflict of Laws § 188(2).

" For reasons discusselpra whether Mexican law applies to the parties’ conduct under the POs
issued by GM Canada is not at issue. TH®®s involved the supply of engine blocks, which
Weber fails to dispute and the Court finds were properly terminated.
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relationship to the parties and therefore, the pgErtieoice is reasonable. GM Mexico issued the
POs. As a company located in Mexico and doingnass in Mexico, it is reasonable for the parties
to agree that Mexican law governs the POs. dlmeither party has produced Mexican law to the
Court that violates a fundamengallicy of Michigan law. As islemonstrated by the Court’s review
of the Mexican law submitted by the parties, Mexia@stract law is similar to Michigan contract
law. The Court therefore finds that the choicdan¥ clause is enforceable and will apply Mexican
law to the extent that it is necessary.
B. WHETHER GM PROPERLY TERMINATED THE HFV6 CRANKSHAFT POS

Neither party contends that the POs were not binding contracts. Rather, the parties’
arguments focus on whether all terms of the POs were performed and whether any terms were
modified by subsequent agreements. According to Mexican law, during contract formation, the
parties can include and agree to any terms thelgsme. Pls.” Mot. Summ J. Ex. 28. Those terms
will be enforced if they are clear and unequivagdess they contradicted the established intent of
the parties, in which case the parties’ intentions prevail.

GM argues that the termination of the R@s proper for two reasons: (a) Weber repudiated
the contracts and breached the terms of the POs by refusing to deliver goods, and (b) Weber
admitted that it was insolvent, and insolvency\d#ber was a condition in the POs that permitted
termination. Weber argues that the events that GM cites to justify its termination occurred on and
after April 23, 2008. Before April 23, Weber argues that GM already (1) breached the POs by
failing to pay forging surcharges to TK; (2) breached its agreement to provide financial
accommodations; and (3) breached the POs by requesting process and engineering changes. Weber

concludes these are sufficient reasons to déklys motion. The Court will turn to Weber’s
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arguments first.
1. Whether GM breached the POs by failing to pay the forging surcharges

On March 28, 2008, Pereira of TK contacted Baweber to inform him that GM refused
to pay the surcharges on the forgings. Unless GM or Weber paid the surcharges, TK would stop the
supply of forgings to Weber. As a result, Weber maintains that GM breached the POs first by
refusing to pay the surcharges. Weber’'s argument is without merit as the record indicates that
Weber breached the POs prior to March 2008—the@mteefused to pay the forging surcharges.
In January 2008, Weber was unable to obtainnbeded forgings from TK to machine the
crankshafts to GM’s specifications because Weber had insufficient funds to pay for them. To
resolve the issue and ensure that GM would receachined crankshafts, GM had to enter into the
bailment agreement (effective date February2088), under which GM paid TK directly for the
forgings. Inreturn, TK supplied the forgingsateber for machining. The bailment agreement also
provided that GM was then able to setoff aadoup the costs of the forgings from its accounts
payable to Weber.

Thus, even if GM had refused to pay suges in March 2008, which Weber asserts that
GM was obligated to do, Weber already breacheadgraph 12 of the POs. Paragraph 12 provides
that GM may terminate the POs without liability\Weber if Weber “failgo perform services or
deliver goods as specified” by GM and “fails tokegrogress so as to endanger timely and proper
completion of services or delivery of goods andstoet correct such failure.” Pls.” Mot. Summ.
J. Ex. 27, at 10. Weber’s inability to acquire the forgings from TK in January was a failure to
perform services as specified, and the inability to acquire forgings endangered the timely and proper

completion of services or delivery of crankshafts to GM. GM had to enter into the bailment
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agreement to ensure that the supply of cranksbgftWVeber to GM would not be affected. Without
GM'’s assistance, Weber would have been unable to continue to perform under the POs.

Moreover, drawing all reasonable inferencefsiror of Weber, Weber’'s argument that GM
was required to pay the surcharges on the forgings is not supported by the terms of the POs or any
additional agreements entered into between thiezpaiVeber points to its HFV6 quotation as proof
that GM was responsible for paying the forgingcharges. Weber’'s HFV6 quotation states that its
prices do not include the costs of forgingedaGM is responsible fothe forging supplier.
According to Weber, the terms of the quotatiomevacorporated into the HFV6 Crankshaft POs
by the language that reads “[tjhe awartdased on the quotation number 100555/001-01612.”
at 2. Weber also argues that before the POsissred, the parties had a conference call, in which
GM agreed to pay for the surcharges. Last, Wedlees on the language in the V8 crankshaft POs,
which contain a notation that Weber is respondiiméhe forging costs and no surcharge costs are
permitted.

Weber’s arguments fail for several reasoRsst, the POs state that the awartlasedon
Weber’s quotation, but the explicitliguage does not state that the R@srporateor includethe
terms of Weber’s quotatioi. SeePls.” Mot. Summ. J. Ex. 27.

Second, after Weber issued the quotation,rédponded to Weber with a nomination letter,

indicating that Weber had been seleasthe supplier for the HFV6 Crankshaftdhe nomination

12 Strimpel of GM explained the reasoning asvtty the quotation number is included in the POs.
Strimpel of GM testified that GM generally pladbs quotation number in the PO to keep track of
the latest quote received from the supplier. Pls.” Reply Br. Ex. 51, at 25—26.

13 A nomination letter is a typed document sent by GM to a supplier that has been awarded a project.
The POs, however, contain the terms and conditions agreed to between the parties.
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letter directly contradicted the quotation’s proersthat GM would be responsible for surcharges.
Weber even states the same in its response brief:

GM'’s nomination letter did not accept the terms offered by Weber,

particularly with respect to forging responsibility. Contrary to

Weber’'s HFV6 Quote, GM’s nomination letter proposed that Weber

include the forging price in its total price to GM, which would have

shifted responsibility for any price increases to Weber.
Defs.” Response to Pls.” Mot. Summ. J. at 3.

Third, the plain language of the POs does not include any language regarding GM’s
responsibility for the surcharges. Rather the promsin the POs establish that any material costs
are included in the price of theattkshaft to GM and are thus Weber’s responsibility. The POs state
that the “Total Price is composed of Base Ppics any Material cosi$rice Component costs and
any applicable taxes.” Pls.” Mot. Summ. J. Ex. 27, at 3 (emphasis added). Moreover, a provision
under the “Contract Lifetime Agreement” sectiontloé POs provides that “The price(s) for the
goods are set forth in the Contract. No adjustments will be made for increases in Seller’s costs,
including increases in the costs for labogterial or overhead.”ld. at Ex. 27 (emphasis added).
Because the forgings are a material part of the crankshaft, any cost increases are not GM’s
responsibility under the POs, and the total pricer@erhined crankshaft includes the base price plus
any material costs. Therefore, the plain langwddfee POs establishes ti@a did not assume the
cost of the forging surcharges.

Fourth, there is insufficient evidence regarding the December 2006 conference call to create
a genuine dispute of fact that GM agreed tp the surcharges. While Pereira of TK and Daniel

Weber’s testimony conflicts witRodarte of GM’s testimony regarding whether GM agreed to pay

for the surcharges, the provisions in the POs esyetate that all prior oral or written agreements
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are superseded by the terms in the POs. TheeviRe issued in January 2007—a month after the
conference call. The POs first page provides‘{tj@rms and conditions proposed by seller which

are different from or in addition to the provisiowoisthis contract are unacceptable to buyer, are
expressly rejected by buyer, and shallbextome a part of this contractd. at 9. Similar language

is reiterated in paragraphs 1 and 31 of the PO attachment. Paragraph 1 provides “Seller’s . ..
acceptance . . . under this contract shall constelier’'s acceptance of these terms and conditions
only.” Id. at 7. Paragraph 31 statéBhis contract . . . constitutes the entire agreement between
Seller and Buyer with respect to the matters condgaiiméhis contract and supersedes all prior oral

or written representations and agreementd.”at 12—13.

Even if a written agreement was entered lmtween the parties, Weber has produced no
evidence to the Court that such an agreementsettisat modified the PO This is because,
according to the record, no such agreement extstseira of TK wrote in a March 26, 2008, e-mail
to an employee of Weber, “Incanference call with GM, Anterodglarte, AW, Daniel Weber, and
myself, it was defined that GM will pay TK for the surcharges during the production phase.
Howeverwe still not[sic] have this confirmation in writing from GM.Defs.” Response to PIs.’
Mot. Summ. J. Ex. 44 (emphasis added). Danidb&¥ealso testified thdite was not aware of any
e-mails that established that GM agreed to pagdccharges during the conference. The only other
evidence that indicates that GM would pay farfibrging surcharges was the scheduling agreement
issued by Weber to TK. This agreement, howsd@es not modify the relationship between Weber
and GM as expressed in the POs.

Fifth, Weber’s reliance on the POs issuedtih@ V8 crankshafts starting in April 2006 as

evidence of other conduct between the parties is unpersuasive. In response to a quotation issued to
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GM regarding the V8 crankshafts, GM issued apase order to Weber that states: “[f]ixed price
during all program, no surcharge payments or material price adjustments allowed.” Defs.” Response
to Pls.” Mot. Summ. J. Ex. 18ge also idEx. 18 (same), Ex. 19 (same), Ex. 20 (stating that “[n]o
changes on the piece price will be made based ¢erialafluctuations”). Weber argues that this
makes clear that GM took responsibility for forging surcharges incurred in manufacturing the HFV6
Crankshafts, but not the V8 crankshafts. TheckéBkshaft POs, howevetlso contain the same
language regarding the price composition as the@i€rankshafts POsThe V8 crankshaft POs
state that price composition, like the HFV6 PO¢|t]ee Total Price compasd of Base Price plus
any Base Material costs, Price Companzosts and any applicable taxekl! Thus, to argue that
the V8 crankshaft POs specifically state thatsarges are assumed whereas the HFV6 Crankshaft
POs do not, is untenable when the price comiposlanguage used in the POs is identical.
Accordingly, for the reasons set forth above, therCfinds no genuine dispute of fact that Weber
was responsible for the forging costs, including the surcharges.
2. Whether GM breached its agreement to provide financial accommodations

Weber also asserts that GM was waiting for Weber to breach the POs so that GM could
terminate the POs. According to Weber, Giveached its agreement to provide financial
accommodations so that Weber would fail and GMaoahtract with another supplier. The record
supports Weber’s assertion that GM was looking into an alternative supplier. Internal GM
communications demonstrate that GM was conakat®ut the logistic risks of Weber supplying
the crankshaft to Ramos, Mexico and was lookmg contracting with “Macimex” to supply the
crankshafts. Defs.” Response Pls.” Mot. Summ. J. Ex. 33.

The Court, however, finds that Weber hasduced no evidence to show that GM breached
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the POs by merely considering an alternative supaéi¢here is no evidence that GM ordered parts
from “Macimex” prior to termination of the POfonsidering an alternative supplier as a back-up
supplier is typical in the automotive industry for Gd¥ensure that it has alternative suppliers for
any given part. This guarantees that a failomebehalf of the primary supplier will not halt
production of GM vehicles. Weber even concegtlasunder certain circumstances it is prudent for
a manufacturer to have an alternative suppfiezase the primary supplier breaches its supply
obligations.

Moreover, Weber’s allegations that GM breached certain financial accommodations agreed
upon by the parties is unsupported by the record. On April 28, 2008, the parties did enter into an
agreement, in which GM agreed to pay Weber $1,811,704 U.S. dollars in advance on future account
payables. The agreement provides that no further accommodations would be provided. Weber
produces no evidence that GM breached this agreement.

Furthermore, the POs contain no provisions that require GM to provide Weber financial
accommodations or ensure that Weber is able to obtain financing based on the account receivables
from GM'’s business. As the Court discusses in sectismpta Weber’s reliance on the March 12,

2008, conference as the point where GM agreed to financial accommodations it later refused to
honor is not supported by the record. A lettensiarizing the meeting, of which the accuracy of

its summary is not disputed, indicates thatghgies would work on entering a written agreement
regarding the financial accommodations discussed. There is no evidence that such an agreementwas
ever reached. As such, Weber’'s argumen@GiMibreached certain financial accommodations fails.

3. Whether GM breached the POs by requesting processing and engineering changes

Weber further argues that it submitted than&shaft quotation based on its single-pass
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polishing procedure. After GM issued its P@sequired Weber to use GM’s processing technique
of a two-pass polish and grinding. Weber argues that GM breached the POs by requesting
processing and engineering changes on the crankshafts.

Weber’s argument is futile; the POs provide tBi “reserves the right at any time to direct
changes, or cause Seller to make changes, to drawings and specifications of the goods or to
otherwise change the scope of the work coveretiisycontract . . . and Seller agrees to promptly
make such changes. Any difference in price . . . resulting from such changes shall be equitably
adjusted by Buyer.” PIs.” Mot. Summ. J. Ex. 27, at 9. Further undermining Weber’s claim is its
own assertions in its response brief. Weber states that GM made further changes to the HFV6
Crankshaft by requiring the application of loctite and hardening for all crankshafts. As Weber
asserts, these changes were reflected in new2O&M issued. The POs, however, provide that
Weber is not bound by the additional terms mrlew POs until Weber gives written acceptance or
commences any work under the POs. If Wabhsagreed with the neshanges, it should have
renegotiated the price before commencing to machine crankshafts under the new POs. Thus,
Weber’'s argument fails.

4. GM properly terminated the HFV6 Crankshaft POs

Turning to the grounds relied on by GM to teratmthe POs, the Court finds that GM had
a sufficient basis to terminate the POs under paragraph 12 of the POs because Weber expressly
refused to deliver crankshafts that had been cdegbbnd failed to make progress so as to endanger
timely and proper delivery of goods after GM gaa¢ice on June 3, 2008, that Weber was in breach
of the POs. Paragraph 12 provides:

Buyer reserves the right to terminaleor any part of this contract,
without liability to Seller, if seller: (a) repudiates or breaches any of
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the terms of this contract, including Seller’s warranties[;] (b) fails to
perform services or deliver goods as specified by Buyer; (c) fails to
make progress so as to endanger timely and proper completion of
services or delivery of goods and does not correct such failure or
breach within 10 days (or sudhaster period of time if commercially
reasonable under the circumstances) after receipt of written notice
from Buyer specifying such failure or breach.
Pls.” Mot. Summ. J. Ex. 27, at 10.
On May 23, 2008, Weber implemented a shipping hod refused to deliver any completed
parts to GM.Id. at Ex. 17. Paragraph 12 expressly statasithVeber “fails to . . . deliver goods”
then GM has the right to ternate the POs. Weber has producedifficient evidence to establish
that it had a good faith basis to refuse to delveenpleted crankshafts to GM. Weber therefore was
in breach of paragraph 12 as of the time that Weber implemented the shipping hold.
Furthermore, on June 3, 2008, GM contacted Weber by letter, noting that Weber’s refusal
to ship components to GM was in breach of B@s. GM further stated that if “Weber can
immediately demonstrate to GM’s satisfaction that it now has the ability to meet GM’s requirements
through the terms of its contracts with GM , GM will not terminate those contractdd. at Ex.
19. GM requested that Weber perform under the POs and Weber insisted that it would perform
under the POs only if GM act@daccordance with the accommodat requested at the March 12,
2008, conference. On June 18, 2008, GM terminated the HFV6 Crankshaft POs and the V8
crankshaft POs based on GM’s conclusion that Weber was unable to perform under the POs.
Weber’s nonperformance under the POs based on accommodations purportedly agreed to
during the March 12, 2008, conference is mispla¥éeber has produced no written agreement that

identifies financial accommodations that GM fdile perform. According to Weber’'s June 13,

2008, letter to GM, Weber asserted that the accommodations reached on March 12, 2008, were
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properly illustrated and described in GM’s March 18, 2008, letter. GM'’'s March 18, 2008, letter,
however clearly states that: “As we discussed during our March 12, 2008 meeting and subject to
Weber Automotive’s fulfillment othe conditions noted below, GM would be willing to provide
certain accommodations to Weber Automotive.” 'Rf@t. Summ. J. Ex. 7. The letter concludes
that “GM'’s provision of the accommodations identifia this letter are also subject to execution
by GM and Weber Automotive of an acceptable,rdifie agreement regarding same. For clarity,
this letter does not constitute an agreemer@byto provide any of the above accommodatems
is not an offer to provide such accommodations . .Id."(emphasis added). The Court finds no
evidence that GM and Weber eventually entered into an agreement requiring GM to perform the
financial accommodations upon which Weber relied on to not perform under the POs.

Lacking a good faith basis to object to penfiorg under the POs, Weber was in breach of
paragraph 12, which provides that GM may terngrihe POs without liability if Weber “fails to
make progress so as to endanger timely and poopepletion of services or delivery of goods and
does not correct such failure or breach withid days (or such shorter period of time if
commercially reasonable under the circumstances) after receipt of written notice from Buyer
specifying such failure or breach.” First, sténg that Weber would not perform under the POs
without additional accommodations clearly “endafgjgimely and proper completion of services
or delivery of goods.” Second, GM contactedb&ieon June 3, 2008, and advised that Weber was
in breach of the POs byiliag to deliver crakshafts. Ten days later, Weber failed to cure the
breach and resume performing under the POs. GM therefore had a proper basis to terminate the

HFV6 Crankshaft POs on June 18, 2008.
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C. GM PROPERLY TERMINATED THE V8 CRANKSHAFT POsS

Weber’s delivery hold included crankshaftachined under the V8 crankshafts POs. As
previously discussed, GM contacted Weberwre3, 2008, identifying that Weber was breaching
the POs and that Weber needed to lift the defitietd. Weber failed to perform under the POs and
GM terminated the V8 crankshaft POs on Jun€@88, more than ten days later. Accordingly, for
the reason that GM’s termination of the HFV6 Crankshaft POs was proper, the Court finds that
termination of the V8 crankshaft POs is proper.

D. GM PROPERLY TERMINATED THE ENGINE BLOCK POs

GM argues that it properlyerminated the engine block POs with Weber due to
nonperformance and failure to progress under thee Bpecifically, GM relies on the testimony of
Hans Michael Wittman, South Carolina Plant MandgeWeber. Weber offers no rebuttal to GM’s
arguments in its response brief.

After review of the record, the Court agreagwGM that there is no genuine dispute of fact
that it properly exercised its right under the eegblock POs to terminate Weber. Wittman’s
testimony supports GM’s basis for terminating thesP@/ittman testified that Weber’s machinery
used in producing the engine blocks was brokemdapproximately half of the time, engine blocks
that were ultimately produced had quality defects, and Weber missed delivery dates and was
constantly behind in supplying engine blocks.

Most notably, Wittman further testified thattthe time of the September 2008 termination,
GM had a reasonable basis to question Webellisyal perform under the POs. Weber provides
no argument or evidence to dispute this issuts iresponse brief. As the nonmoving party, Weber

must produce sufficient evidence on which a wifact could reasorwy find for the nonmoving
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party. See Andersq@77 U.S. at 252. Weber has failed to do so. The Court therefore finds that the
evidence produced establishes that no genuine digidiaict exists. GM properly terminated the
engine block POs with Weber, and Weber app&aconcede such by failing to properly respond
to this issue in its response brief. Accordin@M is granted summary judgment as to whether GM
properly terminated the engine block POs.
E. CONCLUSION

Weber and GM are commercial entities that voluntarily decided to enter into a business
relationship. While the result of that businedatrenship may not havieenefitted Weber to the
extent it believed when it accepted the POs, gaments are far removed from the plain language
of the POs and often misplaced. Finding the teation of the POs proper, the Court need not
consider GM’s alternative basis for terminatthg POs. The Court findkat GM is entitled to
summary judgment on all of its counts and Weber’s counts with respect to liability. Damages

remain at issue.

V. CONCLUSION

Accordingly, and for the above reasons, IHSREBY ORDERED that Plaintiffs’ motion
for summary judgment [dkt 62] is GRANTED.
IT IS FURTHER ORDERED that the prewsly adjourned Final Pretrial/Settlement

Conference is scheduled #august 28, 2012, at 10:00 A.M ., at 526 Water Street, Port Huron, M.

All counsel must be present, as well as the diand/or those with full settlement authority. The
proposed pretrial order, along wijhint agreed-upon jury instructions, shall be submitted to the
Judge’s Chambers at the Final Pretrial/Settl@n@onference. If reessary, the case will be

scheduled for a trial date at the conference. Please refer to the Court’s scheduling order entered at
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dkt 16, regarding further instructions surrourglthe Final Pretrial/Settlement Conference.

IT 1S SO ORDERED.

S/Lawrence P. Zatkoff
LAWRENCE P. ZATKOFF
UNITED STATES DISTRICT JUDGE

Dated: June 14, 2012
CERTIFICATE OF SERVICE
The undersigned certifies that a copy of drsler was served upon the attorneys of record

by electronic or U.S. mail on June 14, 2012.

S/Marie E. Verlinde
Case Manager
(810) 984-3290
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