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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
MARTIN MCNULTY,
Plaintiff, Case No. 08-cv-13178

V. Paul D. Borman
United States District Judge

ARCTIC GLACIER, INC., R. Steven Whalen
et al, United States Magistrate
Judge
Defendants.

OPINION AND ORDER
(1) GRANTING ARCTIC GLACIER AND CHARLES KNOWLTON’'S
MOTION TO DISMISS (ECF NO. 256),

(2) DENYING PLAINTIFF'S MOTION TO AMEND COMPLAINT (ECFE NO. 250),
(3) DENYING AS MOOQT (a) PLAINTIFF'S MOTION TO SEVER BANKRUPT
DEFENDANTS (ECF NO. 249) and (b) PLAINTIFF'S MOTION TO EXCLUDE

TESTIMONY OF MONITOR (ECF NO. 276)

This action involves Plaintiff'slaims that he was terminated from his employment for his
refusal to participate in an alleged unlawful market allocation conspiracy among the three major
packaged ice distributors named as Defendantisnaction and his related claim that he was
boycotted from employment in the packaged ice industry for acting as an informant for the
government in its investigation into anti-compettoollusion in the packaged ice industry. Claims
against the packaged ice distributors ultimatedytteseveral guilty pleas, a multi-district antitrust
action (MDL 1952, E.D. Mich. 2008) and to tlhenkruptcy of two of the three alleged co-
conspirators, Arctic Glacier and Reddy Ice. Rtiffinow seeks to continue and expand the claims

asserted in this action, including his claims ageArctic Glacier, one dhe bankrupt Defendants
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and Charles Knowlton, one of its former employees.

Before the Court are (1) the motion of thekapt Defendant Arctic Glacier and its former
employee Charles Knowlton to dismiss ldhsgon the ongoing bankruptcy proceedings, (2)
Plaintiff's motion to amend the Complaint to reassert claims that were dismissed by this Court in
2009, (3) Plaintiff’'s motion to sever the bankrupt@want Arctic Glacier from the remaining non-
bankrupt Defendants, and (4) Plaintiff's motion to preclude testimony in this case from the monitor
overseeing Arctic Glacier's Canadian bankruptcy proceedings. The Court held a hearing on
December 3, 2015. For the reasons that folloe/Qburt GRANTS Defendants Arctic Glacier and
Knowlton’s motion to dismiss, DENIES Plaifits motion to amend, and DENIES AS MOOT the
Plaintiff's motions to sever and to exclude testimony of the monitor.

l. BACKGROUND

A. Plaintiffs Complaint and This Court’s Previous Partial Dismissal Orders

Plaintiff Martin McNulty (“Plaintiff” or “McNulty”) filed this action on July 23, 2008,
alleging that Defendants Arctic Glacier Imse Fund, Arctic Glacier, Inc., Arctic Glacier
International Inc. (“Arctic Glacier”), Reddy I¢¢oldings, Inc. and Reddy Ice Corporation (“Reddy
Ice”), Home City Ice Company (“Home City'IKeith Corbin, Charles Knowlton and Joseph Riley
were involved in an unlawful conspiracy and entesgto (1) terminate Pldiff from Arctic Glacier
for refusing to participate in an unlawful marké#éocation scheme and (2) to boycott Plaintiff from
employment in the packaged ice industry.

This Court has summarized Plaintiff's claims in a previous Order as follows:

Plaintiff, a former packaged ice salesperson, was an employee of Arctic Glacier

International, Inc., the wholly-owned subisigy of Arctic Glacier, Inc., which is the

wholly-owned subsidiary of Arctic Glagi Income Fund. These three companies are
collectively referred to as “Arctic GlaciérPlaintiff alleges that while he was
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employed by Arctic Glacier, he discovered that Arctic Glacier was involved in a
market allocation schemeith Home City Ice Company (“Home City”). Upon
guestioning Keith Corbin, a former vice pigent of sales for Arctic Glacier, about
the market allocation scheme between Arctic Glacier and Home City, Mr. Corbin
allegedly informed him that Arctic Glacier had the same market allocation
arrangement with Reddy Ice Holdings, Inc. and Reddy Ice Corporation (collectively,
“Reddy Ice”). Plaintiff alleges that he refus® participate in the market allocation
scheme and that as a result, Arctic Glacier terminated him.

Shortly following his termination from Arctic Glacier, Plaintiff signed an agreement
with Arctic Glacier, titled “FULL AND FINAL RECEIPT, RELEASE,
DISCHARGE AND NON-COMPETITION AGREEMENT” (“Release”). In
addition to containing a six month non-ccoetgclause, the Release provides that in
consideration of a severance payment,rifdiagreed not to sue Arctic Glacier or

its employees with respect to any claims tiehas prior to or as of the time that he
signed the Release. During the pendency of the non-compete period, Plaintiff
informed the federal government dlieged collusion among his former employer,
Arctic Glacier, and Home City and Redtye, and began working with federal
authorities on the matter, including the Federal Bureau of Investigation (“FBI”) and
the Department of Justice.

After the non-compete period expired, Plaintiff alleges that he actively began looking
for employment with manufacturers andtdbutors of packaged ice; his only
promising lead was from Tropic Ice @pany (“Tropic Ice”), which was later
acquired by Arctic Glacier. Joseph Riley, Bresident of Tropic Ice agreed to meet
with Plaintiff to discuss his applicat for employment. During the meeting, Mr.
Riley informed Plaintiff, who allegedlyas wearing a recording device provided to
him by the FBI, that Arctic Glacier and it®-conspirators in the market allocation
scheme had all agreed not to hire Riffin-specifically, that Plaintiff was being
“blackballed” from the indusyr. Mr. Riley also informed Riintiff that Tropic Ice had
also been conspiring with Arctic Glacieralocate markets. Despite this, Plaintiff
alleges that Mr. Riley told him that heowld call him to discuss Plaintiff's potential
employment with Tropic Ice. After Mr. Rjenever called Plaintiff, Plaintiff called
him and was told that Tropic Ice had agresth Arctic Glacier that it would not hire
Plaintiff.

On July 23, 2008, Plaintiff filed the instaguit against Reddy Ice, Arctic Glacier,
Home City, Mr. Corbin, Mr. Knowlton, anélr. Riley (collectively “Defendants”),
alleging, inter alia, violations of the Raatker Influenced and Corrupt Organizations
Act, 18 U.S.C. § 1961 et seq. (“RICO").

McNulty v. Reddy IgeNo. 08-13178, 2009 WL 2168231, at *1-2 (E.D. Mich. July 17, 2009).



In response to an initial round of motions to dssPlaintiff's original Complaint, Plaintiff
filed an Amended Complaint on December 2, 200€HEo. 43, Amended Complaint.) Plaintiff’s
Amended Complaint alleged violations of the Reteler Influenced and Corrupt Organizations Act,
18 U.S.C. § 196&t seq(“RICQO”); the Sherman Act, 15 U.S.€ 1; the Michigan Antitrust Reform
Act, Mich. Comp. Laws 8§ 445.772nd common law tortious interference with prospective business
advantage. Defendants responded to Plaistfiimnended Complaint with renewed motions to
dismiss. (ECF Nos. 54-59.) On May 29, 2008 ®ourt issued an itial Opinion and Order
Granting in Part and Denying Part Defendants’ Motions to DisisBlulty v. Reddy Ice Holdings,
No. 08-13178, 2009 WI11508381, at *1 (E.DMich. May 29, 2009). The Court dismissed
Plaintiffs Sherman Act and state law antitrusticiaj concluding that Plaintiff had failed to allege
antitrust injury sufficient to confer standing to maintain his antitrust claims:

Of the various requirements for establishing antitrust standing, the one primarily at
issue here is antitrust injury, “which & ‘necessary, but not always sufficient,’
condition of antitrust standingNicSand, Inc. v. 3M Cp507 F.3d 442, 450 (6th Cir.
2007). Antitrust injury is an “injury théype the antitrust laws were intended to
prevent and that flows from that whimakes the defendants' acts unlawfvdhfley
Prods. Co., Inc. v. Landmark28 F.3d 398, 402 (6th Cir. 1997) (citiBgunswick
Corp. v. Pueblo Bowl-O-Mat, Inet29 U.S. 477, 489, 97 S.Ct. 690, 50 L.Ed.2d 701
(1977)).“The injury should reflect the andimpetitive effect either of the violation

or of anticompetitive acts made possible by the violatitesh. This requirement
“ensures that a plaintiff can recover only if the loss stems from a
competition-reducing aspect or effect of the defendant's behaitbiRichfield Co.

v. USA Petroleum Cp495 U.S. 328, 344, 110 S.Ct. 1884, 109 L.Ed.2d 333 (1990).

* * *

Plaintiff's Amended Complaint clearly states that the relevant market is the market
for packaged ice sales representativeseltsof alleging an anticompetive effect on

that market, however, Plaintiff—undeetheading “The Anticompetitive Effects of

the Defendants' Termination and Boyaoitt{Plaintiff|"—merely alleges that the

group boycott injured him personally. His Complaint does not mention any injury to
the packaged ice sales market as a result of the alleged group boycott against him.
Precedent from this Circuit clearly instruttiat an antitrust plaintiff must allege not
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only an injury to himself but also an injury to the relevant maBa&ssett v. NCAA
528 F.3d 426, 430 (6th Cir. 2008) (affirmingsutissal of a complaint on antitrust
injury grounds that alleged a similar “group boycott” of an employses; also
Indeck Energy Servs., Inc. v. Consumers Energy250. F.3d 972, 977 (6th Cir.
2000). Because Plaintiff has not allegedaaticompetive effect on the market for
packaged ice sales representatives, his antitrust claim must fail.

2009 WL 1508381, at *18, 21. The Court also dismigdanhtiff’s RICO claim against Home City,
Reddy Ice, Corbin and Riley and dismissed Rifi® tortious interference claim against all
Defendants except Arctic Glacield. at *24.
On July 17, 2009, in response to Plaintiff's motion for reconsideration, this Court issued an
Order reversing in part its May 29, 2009 Ordeinstating Plaintiff’'s RICO claim against certain
Defendants based upon the Supreme Court’s intervening deciBioyl@wv. United StateS56 U.S.
938 (2009), which eased somewhat the thresdtaltlard for pleading a RICO enterpristcNulty
v. Reddy Ice HoldingdNo. 08-13178, 2009 WL 2168231 (E.D. Mich. July 17, 2009). On
reconsideration in light dBoyle the Court reinstated Plaintiff's RICO claim against Home City,
Reddy Ice and Joseph Rileyd. at *5. Taken together, the Court’s rulings thus allowed for the
following claims to proceed:
(1) RICO claims under § 1692(c) against Arctic Glacier, Home City, Reddy Ice,
Charles Knowlton and Joseph Riley based upon an alleged pattern of racketeering
activity limited to the predicate acts witness tampering and witness retaliation
squarely directed at Plaintiff (“As atied, and as limited by the Release, the RICO
enterprise consisting of Arctic Glaciétpme City, Reddy Ice and Mr. Riley was to
boycott Plaintiff from employmentin the packaged ice industry in order to [dissuade]

Plaintiff from cooperating with governmenfficials and to punish Plaintiff for
actually doing so.” 2009 WL 2168231, at *5nd

1 In its May 29, 2009 Ordethe Court dismissed all claims against Corbin and Corbin remains
dismissed from this case. 2009 WL 1508381, at *6. Therefore, the Court need not and will not
address in this Opinion any of Plaintiffarguments regarding the continued viability, or
amendment, of claims in this Court against Corlmany event, any past, present or future claims
against Corbin that would relate to Plaintiff'aichs in this action have been released, discharged
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(2) Tortious interference with prospective economic advantage against Arctic Glacier

only (“Plaintiff has not alleged any faademonstrating that any of the Defendants

besides Arctic Ice interfered with an emyinent expectancy that Plaintiff allegedly

had with a third party.” 2009 WL 1508381, at *24).

Following the Court’s rulings on the Defendantsitions to dismiss, the parties engaged in
discovery, appealing to the Court in several instances to resolve discovery disputes throughout 2009-
2011. During this same time, the Department sfide (“DOJ”) conducted a criminal investigation
into the packaged ice industry, which resultedeneral guilty pleas from some of the Defendants
in this action. In January, 2012, this Court ordered that Plaintiff be given access to certain
recordings that the DOJ had obtained in the course of its investigation, several of which were
recordings that were made byetRlaintiff in his role as a cooperating government witness. (ECF
No. 127, Order Granting Plaintiff's Motion forgal Access to Recordings and Transcripts.)

On February 24, 2012, Arctic Glacier filed a Notice of Bankruptcy Filing (ECF No. 233).

On April 13, 2012, Reddy Ice filed its Notice of Bankruptcy Filing (ECF No. 234).

Significantly, Plaintiff took naction in this case between February, 2012 and April, 2015,
when Plaintiff filed a Stipulated Dismidsaf Defendant Reddy Ice (ECF No. 248) and
contemporaneously filed the motions to sever and for leave to amend his complaint that are presently
before the Court.

B. Plaintiff’'s Claim Filing in Arctic Glacier’'s Bankruptcy Proceedings

Arctic Glacier commenced its bankruptcppeedings on February 24, 2012 under Canada’s

Companies’ Creditors Arrangement Act, R.S1885, c. C-36, as amended (the “CCAA”"), before

the Canadian Court in Winnipeg, Canada, RNi¢e Cl 12-01 76323 (the “Canadian Proceeding”).

and enjoined for the reasons discussé@ in Section IIB.
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The United States Bankruptcy Court for the Destaf Delaware, Chief United States Bankruptcy
Judge Kevin Gross (the “U.S. Bankruptcy Coyrtécognized the Canadian Proceeding as the
“foreign main proceeding.” (ECF No. 256, DefMot. to Dismiss Ex. B, Order Granting
Recognition of Foreign Main Proceeding and CarRelated Relief 1 8.) In its Recognition Order,
the U.S. Bankruptcy Court enjoined “all entities” other than the Foreign Representative from “the
commencement or continuation . . . of a judicial proceeding . . . in any way related to, or that
would interfere with, the administration of the Debtors’ estates in the Canadian Proceeding . . .
Id. 7 9(b).

Arctic Glacier’s insolvency proceedings havéntimated in a plan of reorganization that has
been approved by both the Canadian and U.S. Baitdy Courts. First, by Order dated September
5, 2014, the Canadian Court, Madam Justice paaproved and sanctioned a Consolidated Plan
of Compromise and Arrangement of the Debtais amended and restated on August 26, 2014 and
January 21, 2015 (the “CCAA Plan”). (Defs.” MBk. C, the “Sanction Order”). Second, by Order
dated September 16, 2014, the United States Bankruptcy Court in Delaware recognized and gave
full force and effect in the United States to the Canadian Sanction Order. (Defs.” Mot. Ex. D, United
States Recognition Order.) The CCAA Plan became effective on January 22, 2015, the “Plan

Implementation Date?”Both of these Orders were issued pursuant to Motions by Alvarez & Marsall

2 As discussethfra in Section IIA, this Court addresses Defendants’ motion to dismiss as in the
nature of a jurisdictional challenge and thus has wide discretion to allow affidavits, documents
and even a limited evidentiary hearing to resolve disputed jurisdictional facts. Even if this Court
were to review the motion under Fed. R. Civ. P. 12(b)(6), as Defendants suggest, or under Fed.
R. Civ. P. 12(c), as Plaintiff suggests, theu@ would take judicial notice of the documents

issued in the Canadian and U.S. Bankruptcy Proceedings, on which both parties necessarily rely
in setting forth their arguments. “In determining whether the affirmative defense of discharge in
bankruptcy applies, it is appropriate to look not only to the face of the complaint, but also to
public documents related to [the] bankruptcggaedings, of which judicial notice is hereby
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Canadanc., in its capacity as the court-appoimteditor and authorized foreign representative for
the Arctic Glacier insolvency proceedings (thedihitor”), that were served on Plaintiff's counsel

in August, 2014. Plaintiff's counsel Daniel Low was served with the Notice of Motion for Plan
Sanction Order on August 26, 2014. (ECF No. 256, Ex. E; Ex. G, at 7, PglD a@dd4Low’s
longtime co-counsel in this action, Andrew Patersvas served with the Notice of Motion for an
Order Recognizing and Enforcing Order of Géiaa Court Sanctioningnd Approving CCAA Plan
(ECF No. 256, Ex. F PgID 6254, ECF No. 257, AmehBghibit H, at 9, PgID 6451.) Mr. Low
also was served with a copy of the Monitdfiteenth Report, which explained the CCAA Plan,
including a provision, 1 9.1, releasing certaindiparty claims. (ECNo. 256, Ex. N at 13, PgID
6431.)

The CCAA Plan, a copy of which was attached to both the Plan Sanction and Recognition
Motions that were served on Plaintiff's counseb\ptes that claims against Arctic Glacier and its
present and former employees who filed or cddde filed an indemnity claim against an Arctic
Glacier party are forever released:

On the Plan Implementation Date and in accordance with the sequential steps and

transactions set out in Section 8.3tbé Consolidated CCAA Plan, the Arctic

Glacier Parties, the Monitor, Alvarez and Marsal Canada Inc. and its affiliates, the

CPS, the Trustees, the Directors anddffecers, each and every present and former

employee who filed or could have filath indemnity claim or a DO&T Indemnity

Claim against the Arctic Glacier Partieach and every affiliate, subsidiary, member

(including members of any committee or governance council), auditor, financial
advisor, legal counsel and agent thereof and any Person claiming to liable

taken.” Compliant Rx Solutions, Inc. v. XO CommuNb. 05-cv-676, 2006 WL 999971, at *2

(E.D. Pa. April 13, 2006). Documents from those proceedings are publicly available on the
Canadian Monitor’s website, which contains direct links to documents filed in both the Canadian
and United States Bankruptcy Proceedings.
http://www.alvarezandmarsal.com/arctic-glacier-income-fund-arctic-glacier-inc-and-subsidiaries



derivatively through any or all of theriegoing Persons (the “Releasees”) shall be

released and discharged from any dhdeanands, claims, actions, causes of action,

counterclaims, suits, debts, sums of money, accounts, covenants, damages,

judgments, orders, including for injunctive relief or specific performance and

compliance orders, expenses, executions and other recoveries on account of any

liability, obligation, demand or cause of actiof whatever nature which any person

may be entitled to assert . . . whether known or unknown . . . existing or hereinafter

arising . . . that are in any way relateddoarising out of or in connection with the

claims, the Arctic Glacier Parties’ busgseand affairs . . . the Consolidated CCAA

Plan, the CCAA Proceedings, any Claim that has been barred or extinguished

pursuant to the Claims Procedure OrdeherClaims Officer Order (excepting only

Releasees in respect of Unresolved@iunless and until such Unresolved Claims

become Proven Claims in accordance wita Claims Procedure Order and the

Claims Officer Order), and all claims angiout of such actions or omissions shall

be forever waived and released . . . .
CCAA Plan 1 9.1. Paragraph 27 of the Sanction Qudwvides that “any and all Persons . . . are
hereby stayed from commencingkitay, applying for or issuing arontinuing any and all steps or
proceedings . . . against any Releasee in respatit@faims . . ..” ECF No. 256, Ex. C, Sanction
Order § 27. Paragraph 29 of the Sanction Order likewise provides that “all Persons shall be
permanently and forever barred, estopped, stayed and enjoined . . . from . . . commencing,
conducting or continuing in any manner, directlyratirectly, any action, suits, demands or other
proceedings of any nature or kind whatsodirerluding, without limitation, any proceeding in a
judicial, arbitral, administrative or other forum) against the Releasees .Id.. 1'29. The U.S.
Bankruptcy Court, in its September 16, 2014 @Riecognizing and Enforcing Order of Canadian
Court Sanctioning and Approving CCAA Plan, reitesdtee exact terms of 9.1 of the CCAA Plan,
including the language that defines “Releasees” to include “each and every present and former
employee who filed or could have filed an indéiynlaim.” ECF No. 256, Ex. D, U.S. Recognition
Order § 5. The U.S. Recogniti@rder then adopts the same injunction set forth in § 29 of the

Sanction Order, permanently and forever barrihgegisons from commencing or continuing in any



manner any action or suit against the 9.1 Releasde$6. Finally, the U.S. Recognition Order
expressly “retain[s] jurisdiction with respetd all matters relating to the interpretation or
implementation of this Orderld. 71 12.

With respect to Claims that were timefijed in the Canadian proceedings, the U.S.
Bankruptcy Court has recognized aiden full force and effect tihe Claims Procedure Order and
the Claims Officer Order that govern the proaegsif such Claims. (ECF No. 270, Defs.” Reply,
Ex. A, Claims Procedure Order; Ex. B, Clainféi€2r Order; Ex. C, Claims Procedure Recognition
Order; Ex. D, Claims Officer Recognition OrdeT.he Delaware U.S. Bankruptcy Court expressly
“retain[s] jurisdiction with respect to all matteedating to the interpretation or implementation” of
its Recognition Ordersld. Exs. C, D 11 5, 7 respectively.

Significantly, Plaintiff McNulty filed a Schedel“C” Claim against Arctic Glacier in the
Canadian Proceedings on October 12, 2012. (ECR®8.Pl.’s Resp. to Mot. to Dismiss, Ex. 3.)

McNulty’s Schedule C Claim seeks damages of $13.61 million ($4.17 million in lost lifetime
earnings subject to mandatory statutory treblings gtatutory attorneys’ fees and expensksk).
As supporting documentation for his Claim, McNulty attached his December 2008 Amended
Complaint in this actionld. McNulty is actively pursuing th&tlaim, which has been designated
as an “Unresolved Claim” under the Canadian@&alProcedure, and the Monitor has established
areserve of $14.1 for the McNulty Claim. Pursuaihe CCAA, an “Unresolved Claim” is defined
as “an Affected Claim, in an amount specifiethia corresponding Proof 6faim, that has not been
finally determined as@roven Claim . .. .’Ild. (ECF No. 269, Pl.'s Resp. Ex. 2, CCAAPlan{1.1.)
An “Affected Claim” is defined under the CCAds “any Claim or DO&T Claim that is not an

Excluded Claim.” Id. The CCAA further defines a “Claim” to mean “any right or claim of any

10



Person . . . that may be asserted in whole part against an Arctic Glacier Partyd. As defined

in Footnote 1 on McNulty’s Claim Form, “Arctic Glacier Parties” includes a list of corporate
entities. (ECF No. 269, Pl.’s Redfx. 3.) The list of “Arctic Glacier Parties” does not include a
reference to individual directors, officers, tees$ or employees of Arctic Glacier. In fact, a
separateclaim form was required for claims againstediors, officers or trustees of an Arctic
Glacier entity and McNultglid notfile a “DO&T Claim,” defined in the CCAA as “any right or
claim of any Person that might have been asserted or made in whole or in part against one or more
Directors, Officers or Trustees” of Arctic Glacj” against either Corbin or Knowlton. DO&T
Claims were to be filed on a Schedule “D” Clatorm for claims against Directors, Officers or
Trustees of the Arctic Glacier Parties. (ER&. 270, Ex. A, Claims Procedure Order, Schedule
“D”, PgID 8456.) McNulty thus has an “Unresolvéthim” against Arctic Glacier, but has not filed

a “DO&T Claim,” and therefore has filed no sepal@taim at all, against any officers or directors

or trustees.

% As discussethfra, McNulty claims that his Unresolved Schedule C Claim against Arctic Glacier
also includes his claims against Corbin and Kibav This is a matter for the Canadian Bankruptcy
Court, and following that the Delaware Unitectes Bankruptcy Court, to determine, not this
Court. Also, as discusséufra, regardless of whether McNulty has an Unresolved Claim against
Arctic Glacier and McNulty, they are Releasees utige Plain and the claims against them in this
action are forever discharged, released and enjoined. In any event, McNulty’s position, one that he
has vigorously asserted in the Canadian Bankruptcy proceedings and has reiterated here in this
Court, that he in fact already has an “Ueed Claim” against Corbin and Knowlton in the
Canadian proceeding by virtue of filing hishedule C Claim against Arctic Glacier, would
absolutely preclude any attempt to also pursuestBame claims againshiwlton in this Court.

The CCAA Plan is clear that all “Unresolved @tai’ are to be “finally determined” according to

the Claims Order Procedure, CCAA Plan  WBjch most certainly does not allow for any
involvement of or review by this Court. McMlyis litigation position in the Canadian proceedings,

as reiterated in this Court, that he has perfeatetdnresolved Claim against Arctic Glacier and
Knowlton in the bankruptcy proceedings further bshes that he cannot pursue those claims here.
This, standing alone, is sufficient basigitant Defendants’ motion to dismisSee infradiscussion

at 11B2.
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Under the CCAA, Unresolved Claims are t@‘inally determined in accordance with the
Claims Procedure Order and the Claims Offideder.” CCAA Plan § 7.3. Paragraph 45 of the
CCAA Plan provides that in the event that dispui@dins are not resolved in a timely manner, the
Monitor shall apply to the Canadian Bankrup@yurt for direction. CBA Plan 1 45. On March
5, 2013, as directed under | 45, the Monitor feedhotion in the Canadian Bankruptcy Court
seeking the appointment of a claims officer taiddjate disputed claims that could not be resolved
consensually. On March 7, 2013, the CanadiankBgptcy Court, Madam Justice Spivak, issued
the Monitor’s requested Claims Officer Ord@painting Jack Ground as the Claims Officer for
disputed claims. On May 7, 2013, the Delawar8. Bankruptcy Court recognized and gave full
effect to the Claims Officer Order. (Orders available on the Alvarez websdesupran. 2.)

Thus, Plaintiff McNulty has been vigorously pumg his Unresolved Claim in the Canadian
bankruptcy proceedings, v initially was denied, but subsequently was referred to Claims Officer
Jack Ground for final adjudication. In its Tl@enth Report, the Monitor observed the following
regarding the McNulty Claim:

[T]he Monitor received a Proof of Claifrom Martin McNulty, a former employee

of the Applicants, in the amount of $13.61 million (the “McNulty Claim”). The

McNulty claim related to outstanding litigation against the Applicants, Reddy Ice,

Home City and certain former employedshe Applicants, pending in the Michigan

Court. In the litigation and in the McMy Claim, Mr. McNulty alleges that AGIF,

AGI, and AGII engaged in an unlawfubmspiracy and enterprise with certain

individuals and competing distributors of packaged ice to boycott his employment

in the packaged ice industry (the tortious interference with prospective economic

advantage claim). Mr. McNulty also alleges that the named Arctic Glacier Parties

violated the Racketeer Influenced andi@pt Organizations Act, 18 U.S.C. § 1961

et seq. (“RICQO"), by allegedly blackbaity him from finding employment in the

packaged ice industry in retaliation fosltooperation with the authorities in their

investigations of the industry, as well as offering Mr. McNulty bribes to stop
cooperating with the government (the RICO claim).
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As set out in paragraphs 3.14 and 3.15 offtlelfth Report, in order to evaluate the
McNulty Claim, the Monitor required access to certain information and materials
subject to protective orders issued by Michigan Court. On April 30, 2013, the
Monitor’s motion to intervene in the McMu litigation was filed, along with a joint
motion of the Monitor and the Applicantsrtdify the necessary protective orders.

On June 4, 2013, the Michig&@ourt granted the relief requested, such that the
Monitor (and its outside counsel), any Claims Officer, the CPS, and this Court, if
necessary, were and are permitted to view the information subject to protective
orders in the McNulty litigation.

The Applicants subsequently provided to the Monitor and its counsel certain
additional information that was previously subject to the protective orders. After
consulting with the CPS on behalf oktipplicants, as required by the Claims
Procedure Order, the Monitor issued dib of Disallowance with respect to the
McNulty Claim on September 12, 2013. The Monitor disallowed the McNulty
Claim in its entirety because the evideawailable to the Monitor does not support
Mr. McNulty’s allegations.

On September 19, 2013, in accordance with the Claims Procedure Order, Mr.
McNulty filed a Dispute Notice with the dhitor. . . . In accordance with the Claims
Procedure Order and the Claims Officer Order, the Monitor intends to explore
whether a consensual resolution of the McNulty Claim can be achieved. Should a
consensual resolution not be achievableamiar term, the Monitor intends to refer

the dispute raised in Mr. McNulty’s Notice of Dispute to a Claims Officer.

Thirteenth Report of the Monitor at 16-18 (Mimm’'s Reports available on the Alvarez webssee

supran. 2.)

The Monitor ultimately oncluded that a consensual resiolucould not be achieved “within

a satisfactory time period or in a satisfactorynmex” and, in “accordance with the Claims Officer

Order, on November 22, 2013, [] referred the McNdtgim to a Claims Officer, the Honourable

Jack Ground, for adjudication.” Fifteenth Report of the Monitor at 11.

McNulty objected to the reference of hisa@h to Claims OfficeiGround for adjudication

and, on December 3, 2013, wrote to Claims Offi@eund asking him to decline hearing the Claim

because McNulty believed that his Claim “shouldds®olved in the United States by an adjudicator

familiar with the applicable U.S. law, among atheasons.” Fifteenth Report of the Monitor at 11-

13



12. The Monitor responded to McNulty’s objection on December 6, 2013, explaining that while
reference to Claims Officer Ground was proghe Monitor would explore further efforts at
consensual resolutiorid. at 12. The Monitor, counsel for the Monitor, counsel for McNulty and
counsel for the Arctic Glacier Parties papated in conference calls to agree upon a case
management procedure but, as no such procedgagreed to, the Monitor wrote to Jack Ground
to discuss a timetable and steps for adjudication of the McNulty Clainat 12.

On September 12, 2014, McNulty filed a motiomhia Canadian Bankruptcy Court seeking
to strike the appointment of Jack Ground &Slams Officer to adjudicate the McNulty Claim,
claiming that the Claims Procedure Order had not been followed with regard to reference of his
claim for adjudication and also raising ancern about bias of Jack Ground based upon his
affiliation some 23-years prior with the Idwm of the current Monitor’'s counsebeeEighteenth
Report of the Monitor, 12-13, 11 4.29, 4.33. Madaustice Spivak denied McNulty’s motion to
strike Jack Ground, (1) finding incredible McNultglaim of lack of notice of the Monitor’s Motion
to Appoint a Claims Officer, (23oncluding that the Claims Procedure Order did not require the
Monitor to consult with a claimant before refagihis claim to a Claims Officer and (3) finding no
basis whatsoever for a finding that Jack GroarizB-years prior affiliation with the Monitor’s
counsel’s law firm would lead him favour his former firm’s client. SeeTwenty-First Report of
the Monitor at 5-7, Ex. E, November 26, 2@dcision of The Queen’s Bench, Cl12-01-76323, at
5-8; Transcript of November 26, 2014 Decision, available on Alvarez website “Orders.” Madam
Justice Spivak also rejected McNulty's arguntbiat his Claim should be determined by a United
States lawyer, noting that Qfer Ground was quite capable ofjaring the relevant United States

law with appropriate expert opinion and alsoag that McNulty’s claim, involving primarily
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credibility assessments, factual findings and inferefroesthose facts, was not of the particularly
complex type that would require a United States adjudicdtbrat 9. Madam Spivak further
observed that McNulty’s Claim arose in thentext of a CCAA proceeding, with a streamlined
process for resolution that respected the rightallofnterested parties and the timing of the
distribution of the estatdd. at 10. Madam Justice Spivak urged the parties to move the McNulty
Claim forward by bringing the matter back bef@aims Officer Ground asoon as possibldd.

In February, 2015, in consultation with Claims Officer Ground, the parties agreed to
participate in a Judicially Assisted DispuResolution mediation session (“*JADR”) with the
assistance of a Judge of the Canadian Courtimipeg. Twenty-First Report of the Monitor at 7.
The JADR session took place on April 29, 2015 but did not lead to a settlement. Twenty-Second
Report of the Monitor  9.8.

On March 13, 2015, McNulty filed a motion for leave to amend his Claim in the Claim
adjudication with Claims Officer Ground, seeking to add an antitrust claimOfficer Ground
received briefing from both parties and permitted McNulty to amend his Claim. May 27, 2015
Twenty-Second Report of the Monitor  9%ee als&CF No. 267, Pl.’s Sealed Reply in Support
of Mot. for Leave to Amend, Exs. M and Njdding in CCAA proceeding and Decision of Officer
Ground permitting amendment of McNulty ClairAs a result of the amendment to the McNulty
Claim, the parties have been engaged in negotiations in the Claims adjudication process regarding
the scope of discovery and have sought tivadrom Officer GroundNovember 9, 2015 Twenty-
Third Report of the Monitor § 6.8.

Meanwhile, McNulty filed his motions to ame and to sever in this Court on April 13, 2015.

“[T]he Monitor is of the view that McNulty’'siling of the McNulty Michigan Motions violates the
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Plan, the Sanction Order, and the U.S. Recagni@rder.” Twenty-ThirdReport of the Monitor
1 6.10. In the Monitor’s view, both Corbin and Krittm were beneficiaries of the Release set forth
in 9.1 of the Plan because both Corbin and Knowlton were former employees who did or could
have filed indemnification claims against the @ebTwenty-First Report of the Monitor 14.4. The
Monitor explained that Corbin had filed ardemnification claim and that Knowlton, although he
did not file an indemnification claim, couldave done so and had been indemnified for his
attorneys’ feesld. The Monitor is of the view thabatinuation of the claim in this (Michigan)
Court against Arctic Glacier is an impermissibtdlateral attack on thlan, the Sanction Order
and the U.S. Recognition Order, because th&llly Claim against Arctic Glacier is being
addressed through the Claims Procedure, wite@pyghts to the Canadian Bankruptcy Court and
ultimate jurisdiction regarding the implementatwithe Claims Procedure Order lying with the
Delaware U.S. Bankruptcy Court. Twenty-FR&port of the Monitor 1 4.1-4. As discuss¥rh,
this Court agrees.
. DEFENDANTS’ ARCTIC GLACIER AND KN OWLTON’S MOTION TO DISMISS

A. Standard of Review

Defendants Arctic Glacier athowlton move to dismiss McNulty’s claims against them,
but their motion failed to cite the Federal Rule of Civil Procedure under which they move. When
asked at the hearing to clarify the rule under Wwhiney seek relief, counsel was unsure and asked
for the opportunity to address the issue inpptemental filing. Post-hearing briefing did little to
clarify the issue, with Defendants continuing tgeithe Court to apply Rule 12(b)(6), despite the
fact that every Defendant in this case filed an answer to the Complaii@eeECF No. 280. “[A]

post-answer Rule 12(b)(6) motion is untimely arel¢hses indicate that some other vehicle, such
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as a motion for judgment on the pleadings or fonmary judgment, must be used to challenge the
plaintiff's failure to state a claim for relief.5B Charles Alan Wright & Arthur R. Mille-ederal
Practice and Procedurg§ 1357 (3d ed. 2004).

Plaintiff, citing the inapplicability of Rule 1B§(6), argues that the Court should treat the
motion as one for judgment on the pleadipgssuant to Fed. R. Civ. P. 12(SeeECF No. 281.
Fed. R. Civ. P. 12(h)(2) permits a motion undeic)#gr certain 12(b) denses, including failure
of the complaint to state a claim. Fed. R. CivlE(h). “In this context, Rule 12(c) is merely
serving as an auxiliary device that enables a party to assert certain prbdetenses after the
close of the pleadings.” 5A Charles A. WrighArthur R. Miller, Federal Practice and Procedure
§ 1367 (3d ed. 2005). “Motiorier judgment on the pleadings pursuant to Federal Rule of Civil
Procedure 12(c) are analyzed under the same de novo standard as motions to dismiss pursuant to
Rule 12(b)(6).” Sensations, Inc. v. City of Grand Rap#id6 F.3d 291, 295 (6th Cir. 2008) (citing
Penny/Ohlmann/Nieman, Inc. v. Miami Valley Pension C&®0 F.3d 692, 697 (6th Cir. 2005)).
“[T]he legal standards for adjudicating Rule 12(h¥6d Rule 12(c) motions are the same . .. ."
Lindsay v. Yate<198 F.3d 434, 437 n. 5 (6th Cir. 2007). Whewviewing a motion to dismiss under
Rule 12(b)(6) or 12(c), a court must “construe ttomplaint in the light most favorable to the
plaintiff, accept its allegations as true, and drweasonable inferences in favor of the plaintiff.”
DirectTV, Inc. v. Treesh87 F.3d 471, 476 (6th Cir. 2007). Bl court “need not accept as true
legal conclusions or unwarranted factual inferencés.’(quotingGregory v. Shelby Count220
F.3d 433, 446 (6th Cir. 2000)). “[epal conclusions masquerading as factual allegations will not
suffice.” Eidson v. State of Tenn. Dep’t of Children's Se&/H0 F.3d 631, 634 (6th Cir. 2007). A

plaintiff's factual allegations, while “assumed to be true, must do more than create speculation or
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suspicion of a legally cognizable cauof action; they must shamtitlemento relief.” LULAC v.
Bredesen500 F.3d 523, 527 (6th Cir. 2007) (emphasis in original) (cifwwgmbly 127 S.Ct. at
1965). Thus, “[tjo state a valid claim, a comptamust contain either direct or inferential
allegations respecting all the material elemengsitain recovery under some viable legal theory.”
Bredesen500 F.3d at 527 (citingwombly 127 S.Ct. at 1969).

Plaintiff argues that because the motion isfongidgment on the pleadings, the Court must
limit its consideration of documents and evidencsidetthe pleadings. “As a general rule, matters
outside the pleadings may not be considered in ruling on a 12(b)(6) motion to dismiss unless the
motion is converted to one for summarggment under Fed. R. Civ. P. 5&8Veiner v. Klais & Cq.

108 F.3d 86, 88 (6th Cir. 1997lowever, in ruling on a motion to dismiss, the Court may consider

in addition to the Complaint, the following, without converting the motion to one for summary
judgment: (1) documents that are referenced in the plaintiff's complaint or that are central to
plaintiff's claims (2) matters of which a court yntake judicial notice (3) documents that are a
matter of public record and (4) letters that constitute decisions of a government dggiabgs, Inc.

v. Makor Issues & Rights, Ltdb51 U.S. 308, 322 (2007%ee also Greenberg v. Life Ins. Co. Of
Virginia, 177 F.3d 507, 514 (6th Cir. 1999nding that documents attached to a motion to dismiss
that are referred to in the complaint and central to the claim are deenfmun a part of the
pleadings)Jackson v, City of Columbu%77 F.3d 507, 745 (6th Cir. 1999), abrogated on other
grounds bySwierkiewicz v. Sorema N,A34 U.S. 506 (2000)5ee also Bassett v. Nat'l Collegiate
Athletic Ass'n528 F.3d 426, 430 (6th Cir. 2008) (“When a court is presented with a Rule 12(b)(6)
motion, it may consider the Complaint and any exhibits attached thereto, public records, items

appearing in the record of the eaand exhibits attached to defendant’s motion to dismiss so long
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as they are referred to in the Complaint ardcantral to the claims contained thereirKlgis, 108
F.3d at 89. Plaintiff argues that documents fraratic Glacier’s bankruptcy proceedings relied
upon by the Defendants in their motion are centr@ddfendants’ defense, and not to Plaintiff's
claims, and apparently objects to the Courtfienee on those documents in resolving the motion.
Certain affirmative defenses, however, (includihgcharge in bankruptcy) can be resolved on a
motion to dismiss if the facts establishing the defense are not in diSmutgliant Rx Solutions,
Inc. v. XO CommunNo. 05-cv-676, 2006 WL 999971, at *2 (E.D. Pa. April 13, 2006). “[A]
complaint may be subject to dismissal under R2i)(6) when an affirmative defense [] appears
onits face.”ALA, Inc. v. CCAIR, In¢29 F.3d 855, 859 (3d Cir. 1994jt{eg 5A Charles A. Wright

& Arthur R. Miller, Federal Practice and Procedure § 1357).

The Court concludes that the challenge preeskim Defendants’ motion, which in essence
asks this Court to decline to continue exercising jurisdiction over McNulty’s claims against them
due to the Orders and proceedings in the ABtacier bankruptcy, is jurisdictional in nature and
does not fit readily within the atytical framework for a motion tdismiss for failure to state a
claim. In fact, the substantive merits of PIdfigiRICO and tortious interference claims are not at
issue at all in Defendants’ motion. Pmatt v. Ventas, In¢365 F.3d 514 (6th Cir. 2004), the Sixth
Circuit recognized that a similar collateral attack on an order of the Florida bankruptcy court,
although addressed by the district court under Rule)@(bwas in fact “jurisdictional in nature.”

Id. at 523.

A possible analytical model fesuch a jurisdictional inquiry is Fed. R. Civ. P. 12(b)(1),

which provides the framework for analyzing an attack on the Court’s subject matter jurisdiction.

Challenges to subject-matter jurisdiction under Fadeule of Civil Procedure 12(b)(1) “come in

19



two varieties: a facial etk or a factual attackGentek Bldg. Prod., Inc. v. Sherwin—Williams Co
491 F.3d 320, 330 (6th Cir. 2007). Unddacial attack, all of thdlagations in the complaint must
be taken as true, much as with a Rule 12(b)(6) moGemtek 491 F.3d at 330 (citin@hio Nat'l
Life Ins. Co. v. United State®22 F.2d 320, 325 (6th Cir. 1990))nder a factual attack, however,
the court can actually weigh evidence to confithe existence of the factual predicates for
subject-matter jurisdiction. “Where the defendanhgs a factual attack on the subject matter
jurisdiction, no presumption of truth applies to the allegations contained in the pleadings, and the
court may consider documentary evidence in conducting its revié@w!f the district court must
weigh conflicting evidence to arrive at the fadtpigedicate that subject matter jurisdiction exists
or does not exist, it has wide discretion to aligfidavits, documents and even a limited evidentiary
hearing to resolve disputed jurisdictional factkl’
But Defendants’ motion does not fit neatly imither of the types of 12(b)(1) challenges,
as it does not directly challenge the facial sufficieaf Plaintiffs Complaint or the factual basis
of the claims pleaded ithe Complaint. Irin re Daewoo Motor Co. Ltd., Dealership LitidNo.
MDL-1510, 2005 WL 8005218, at *3-4, n. 11-12 (M.D. Han. 6, 2005), the court was faced with
a similar motion challenging a collateral attack on an order or ruling of a bankruptcy court under
Fed. R. Civ. P. 12(b)(6). While recognizing the imipet fit of a Rule 12(J{1) analysis, the court
nonetheless found the collateral attack sufficiently “analogous to a factual attack on the Court’s
subject matter jurisdiction” to warrant review under the 12(b)(1) factual attack standard:
[B]ecause the Court finds that Plaintiftdaims represent a collateral attack on the
Korean bankruptcy proceedings . . . theésssurrounding the dismissal of Plaintiffs’
claims are, in essence, jurisdiction related, and thus the Court’s review and the
burden on the parties vary from a Rule 12(b)(6) standard. By raising issues of

comity, and seeking to have the caserdssed on that ground, Defendants recognize
that this Court has jurisdiction over the sdijmatter, but ask that the Court, in its
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discretion, choose not to exercise that jurisdiction. In short, Defendants ask the

Court to abstain from deciding the case. . . Thus, because the Court finds that the

issues are more closely related to dioroto dismiss on jurisdictional grounds than

on Rule 12(b)(6) grounds, the Court findsnore appropriate to utilize a Rule

12(b)(1) approach.

2005 WL 8005218, at *3. The court then noted, as is true in this Court as well, that under such a
review the Court is not limited in its reviewttoe face of Plaintiffs’ Complaint and may consider
any evidence for purposes of resolving disputes related to its jurisdittioat *4.

This Court finds that it is being asked to decide whether it has the power to continue to
adjudicate McNulty’s claims against Arctic Glacard Knowlton in this Court when Orders of the
Canadian and U.S. Bankruptcy Courts haveeeitieleased McNulty’s claims against them or
rendered those claims subject to the exclusive jurisdiction of the Canadian and Delaware U.S.
Bankruptcy courts. In deciding such an isghe, Court clearly has the authority to, and indeed
must, look outside the four cormsesf Plaintiff’'s Complaint irthis action and beyond those matters
that are referred to or are centi@lPlaintiff's Complaint. Becae the Court considers its review
of Defendants’ motion to bgurisdictional in nature,’see Pratt365 F.3d at 523, the Court is not
constrained in its review of evidgary matters outside the pleadirfgsndeed, Plaintiff concedes
as much when he relies solely on statements limatiee Canadian Monitor in his Fifteenth Report

to support his argument that the claims in this action against Knowlton were not released in the

bankruptcy proceedings; Defendants of course oalythe Orders and Reports issued in those

* In fact, even if this Court were to anaé/the motion under Fed. R. Civ. P. 12(c), it would be
“appropriate to look not only to the face of thengdaint, but also to public documents related to
[Arctic Glacier’s] bankruptcy proceedings,wfich judicial notice [can be] takenCompliant RX
2006 WL 999971, at *2. Unlike the situation faced by the CouCompliant RXa review of the
public records related to the bankruptcy proceedimgss case conclusively resolves any claimed
factual disputes that have been raised by Plaintiff.
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proceedings in their motion to dismiss.
B. McNulty’s Claims Against Arctic Glacier and Knowlton Were Either Released
In, or Are Subject to the Exclusive Jursdiction of, the Canadian and Delaware
United States Bankruptcy Courts and Are No Longer Properly Before This
Court
Under the plain language of the CCAA Rleboth Arctic Glacier and Knowlton are
“Releasees,” and the claims asserted against them in this action in this Court have been released,
discharged, and enjoined by the Orders of the Canadian and Delaware United States Bankruptcy
Courts. Those Orders, to which McNulty neabjected in the bankruptcy proceedings, cannot be
attacked collaterally in this Court.
Additionally, while the CCAA Plan allows for dain “Unresolved Claims,” a term strictly
defined in the CCAA Plan, to proceed againReteasee through the Claims Procedures approved
by the Canadian and United States Bankruptcy 8psguch claims must be “finally resolved”
through the bankruptcy procedures for “Unresolved Claims.” To the extent that McNulty has an
“Unresolved Claim,” if ultimately he is dissatisfiedth the outcome of the Claims Procedure in the
Canadian courts, he can appeal to the Delaware United States Bankruptcy Court, thereafter to the
Delaware United States District Court and thethtoUnited States Court of Appeals for the Third
Circuit. McNulty cannot collaterally attack that oame or the process that led to that outcome in
this Court.

For these reasons, as explained more fully below, Arctic Glacier and Knowlton are entitled

to dismissal of Plaintiff's claims against them in this Court.
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1. Under the CCAA Plan, McNulty’s claimsin this Court against Arctic Glacier
and Knowlton have been released, dibarged and enjoined by Orders issued
in the Arctic Glacier bankruptcy proceedings®
Under the terms of the CCAA Plan that has been approved by the Canadian and United
States Bankruptcy Courts as discusagatg as of January 22, 2015, the Plan Implementation date,
“the Arctic Glacier Parties . . . [and] each andm\present and former employee who filed or could
have filed an indemnity claim or DO&T Indemnitya@h against the Arctic Glacier Parties . . . (the
“Releasees”) . . . [were] released and discharged from any and all . . . claims, actions, causes of
action, counterclaims, suits . . . which any Person may be entitled to assert . . . whether known or
unknown . . . existing or hereinafter arising, basaghnole or in part on any omission, transaction,
duty, responsibility . . . or other occurrence erigtor taking place on or prior to the later of the
Plan Implementation date and the date on which actions are taken to implement the Consolidated
CCAA Plan that are in any way related to, or agsour of or in conneain with the Claims , the
Arctic Glacier Parties’ business and affairs wéesr or however conduate..” CCAA Plan 1 9.1.
The United States Recognition Order expressingr the releases provided in § 9.1. Both the
Sanction Order and the Unitedagis Recognition Order expressly enjoin any action against a
Releasee, providing that: “All Persons shall bemanently and forever barred, stopped, stayed and
enjoined . .. in respect of any and alld@sees from: (I) commencing, conducting or continuing

in any manner, directly or indirectly, any actisnjts, demands or other proceedings of any nature

or kind whatsoever . . . against the Releaseg8dnction Order § 29; United States Recognition

®> Although this Court need not address the contirafedability of claims in this Court against
Corbin, who was dismissed from this action2@09, the Court notes that Corbin, as a former
employee who did seek indemnification from ArdBéacier, also falls within the definition of a
Releasee under the CCAA Plan.
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Order 1 6.

Plaintiff does not dispute thhis claims against Arctic Glami and Knowlton in this Court
arise out of Arctic Glacier’s business affairs éimals are substantively within the types of claims
that are released pursuant to f 9.1, nor couldyiven that his Schedule C Claim filed in the
bankruptcy proceedings attaches his Complaint in this Court as documentary support for his claim.
Thus McNulty’s claims in thiCourt against Arctic Glacier are expressly released (a fact that
McNulty does not appear to contest), as are his claims against Knowlton, a former employee of
Arctic Glacier who could have filed a claimrfondemnification in the Canadian proceedings,
bringing him squarely within the express defmitiof a Releasee under 1 9.1. As the Monitor stated
in his Twenty First Report, both Corbin and Krtom were beneficiaries of the Release set forth
in § 9.1 of the Plan because both Corbin and Knowlton were former employees who did or could
have filed indemnification claims against the @ebTwenty-First Report of the Monitor 14.4. The
Monitor explained that Corbin did file an indaification claim and th&€nowlton, although he did
not file an indemnification claim, could have done so and in fact had been indemnified for his
attorneys’ feesld.

While it is unclear whether Knowlton was dfficer or director, aso whom McNulty was
required to file a DO&T Claim, it is irrelevant this Court’s determination that he is a “Releasee”
under the plain language of § 9.1ltlié CCAA Plan, which releases claims against “each and every
present and former employee who filed or couldehiled an IndemnityClaim . . . against the
Arctic Glacier Parties.” There is no evidencegween a plausible suggestion, that Knowlton, Arctic

Glacier’s Director of Franchise Operations, caubd have filed an indemnity claim against Arctic

24



Glacier® The plain language of 1 9.1 releases clagainst Arctic Glacier and against any former
employee “who filed or could have filed an indetyrclaim,” and thus releases McNulty’s claims
against Arctic Glacier and Knowlton.

McNulty received copies of the CCAA Plandanotice of the Motions for Canadian and
United States approval of the CCAA Plan and &able opportunity to object to the provisions of
the CCAA Plan. He did not do so and in facthaes fully embraced the processes set forth the
CCAA Plan in pursuing his Unresolved Claim agassctic Glacier (which he argues also is an
Unresolved Claim against Knowltoseediscussiorinfra). Plaintiff's counsel, although actively
prosecuting McNulty’s Unresolved Claim iretBankruptcy proceedings throughout the period of
time that the Sanction and Recognition Orders were being vetted and approved, never filed an
objection to either. In fact, Plaintiff's counsel reiterated multiple times at the December 3, 2015
hearing in this Court that as he interpregsHjof the CCAA Plan, his claims against Knowlton and
Corbin are not barred by that Release Provision, and that based on that interpretation he did not
object to the CCAA Plan. Thus, even crediting\Mitty’s suggestion that he never received notice
of the Recognition Motion (a claim that is n&pported by the bankruptcy court records and
affidavits of service), there is no plausible suggen that he would have filed an objection based

on his admitted understanding of 1 9.1 of the Plan.

® Plaintiff suggests that becauseowlton did not formally pursuan indemnification claim against

Arctic Glacier, McNulty is free to proceed with ltisims against him in this Court. This argument
ignores the explicit Release language of 1 9th@iCCAA, which covers former employees who

did “or could have filed” an indemnification chai This plain language negates the suggestion that

a former employee had to have successfully aserich a claim. Plaintiff also unconvincingly
argues, as his counsel reiterated at the hearing in this Court on December 3, 2015, that his claims
against Knowlton are not released under the provisions of { 9.1 because McNulty has an
“Unresolved Claim” against KnowltonSee infradiscussion at Section 11B2.
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McNulty also suggests that the Delaware United States Bankruptcy Court did not have
jurisdiction to approve a Plan provision that released claims against third party non-debtors, such
as Mr. Knowlton, and therefore McNulty argueattthe Release provision cannot operate to bar
Plaintiff's claim against Mr. Knowlton in this Court. Rratt, the Sixth Circuit held that it was error
(although ultimately harmless) for the district cdorfail to address as a threshold matter whether
the Delaware bankruptcy court had jurisdictiorider an order barring the plaintiffs’ third party
claims. 365 F.3d at 520-21. The Sixth Circuit noted th@tiotex Corp. v. Edwar¢g514 U.S. 300
(1995), the case on which defendants relied to support their argument for dismissal, the court
examined whether the Florida bankruptcy hadgliation and concluded that the bankruptcy court
did have jurisdiction to bar the third party claims because they were “related to” the bankruptcy
proceedings.d. at 520. Although the district court Rratt had expressly declined to decide the
issue of whether the bankruptcy court exceedgdritgliction by entering the injunction, the Sixth
Circuit concluded that the error was harmless because plaintiffs had waived their right to object on
that ground because they subsequently returned to the bankruptcy court for the very purpose of
challenging that authorityld.

In this case, the Delaware United States Bayikay Court did have jurisdiction to confirm
the Plan’s Release provision. The law is cleat thbankruptcy court has jurisdiction to release
claims “between third parties which haae effect on the bankruptcy estat€&élotex 514 U.S. at
307 n. 5. A potential claim for indemnification presents a sufficient potential to affect the
bankruptcy estate to support themise of such jurisdictionLindsey v. O’Brien, Tanski, Tanzer
& Young Health Care Providers (In Re Dow Corning Carg§ F.3d 482, 494 (6th Cir. 1996).

McNulty implies (with no supporting evidence) that Knowlton would be precluded under the
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Release provision from seeking imagification and therefore any claim asserted against him in this
case would have no effect on the bankruptcy esiethe Sixth Circuit h&“held that a claim is
‘related to’ the bankruptcy proceeding ‘if the outcome could alter the debtor’s rights, liabilities,
options, or freedom of action (either positivelyn@gatively) and which in any way impacts upon
the handling and administratioh the bankrupt estate.’In re Nat'l Century Fin. Enter., Inc., Inv.
Litig., 497 F. App’x 491, 498-99 (6th Cir. 2012) (quotinge Dow Corning Corp 86 F.3d 482,
489 (6th Cir. 1996)). “[McNulty’s] arguments about whether such claims for contribution and
indemnification would be ‘allowable’ as claims against the bankruptcy estate are not relevant
because the ‘conceivable impact’ of a claim onrekha#ptcy estate, rather than its allowability as
a claim on the estate’s assets, is tluehstone of ‘related to’ jurisdictionlh re Nat’'| Century 497
F. App’x at 499 (citingn re Dow Corning. As the Monitor’s response to McNulty’s pursuit of
his claims against Knowlton inithCourt makes clear, Mr. Knowlton has already been indemnified
for certain attorney’s fees amagrther pursuit of McNulty’s claimagainst Knowlton in this Court
may well impact “the handling and administratiminthe bankrupt estate.” McNulty’s efforts to
pursue a collateral attack in this Court against Knowlton has at least a “conceivable impact” on the
administration of the bankruptcy estate and ioskekeholders, including those who may be entitled
to a distribution of excess fundfter final administration of thbankruptcy estate. ECF No. 269,
Ex. 6, April 13, 2015 Letter to D. Low from S. JeneThis Court concludes that the Delaware
United States Bankruptcy Court had jurisdictiosaafirm the Plan Release provision that enjoins
McNulty’s claim against Knowlton, which is “related to” the bankruptcy proceedings.

Under the express Release language of f 9.1, both Arctic Glacier and Knowlton are

“Releasees” and Plaintiff's claims against them in this Court have been released, discharged and
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enjoined. Plaintiff cannot launch a collaterahektin this Court on the Release provision in 9.1
of the CCAA Plan, which was approved and adopte®rders of the Canadian and United States
Bankruptcy Courts.See Pratt365 F.3d at 519-2®anders Confectionary Prods., Inc. v. Heller
Fin., Inc, 973 F.2d 474, 480-81 (6th Cir. 1992) (noting that allowing parties to “launch collateral
attacks on confirmed plans undermsje¢he necessary ability of the bankruptcy courts to settle all
of the claims against the debtar”)f Plaintiff desires to mount an untimely objection to the CCAA
Plan, any attempt to do so would be throughctiennels of the bankruptcy courts, not through a
collateral attack in this CourPratt, 365 F.3d at 520.

2. Any “Unresolved Claim” that McNulty has filed in the Canadian bankruptcy

proceedings must, under the cleaterms of the CCAA Plan, the Claims
Procedure Order and the Claims Officer Oder, be “finally resolved” through
the Claims Procedures approved in those Orders.

It is not disputed that Plaintiff has filednd is actively pursuing, an “Unresolved Claim”
against Arctic Glacier in the Canadian bankeygiroceedings. Indeethe Monitor has reserved
$14.1 million for the McNulty Claim, which is éfull amount of damages claimed by McNulty in
his Schedule C Claim. ECF N264, Ex. 1, Proof of Claim. McNiy's Unresolved Claim against
Arctic Glacier has been referred to a Canaditmims Officer for determination and that Claims

Officer has recently permitted McNulty to expand his Unresolved Claim to include an antitrust

claim.” Plaintiff takes the position, as explainedis briefing in this Court and at the December

" This Court, on the other hand, will deny McNulty®tion to amend his Complaint in this action

to add an antitrust claim. Unlike the Clai@#ficer in the Canadian bankruptcy proceeding, this
Court must analyze McNulty’s proposed amendment for futility, which entails an analysis of the law
of the case doctrine as appliedhe Court’s 2009 Order. TheoGrt finds no plausible suggestion,
even considering McNulty’s claimed “new evideriad a claim of antitrust injury that would cause

this Court to reach a different conclusion wiggard to McNulty's proposed reasserted antitrust
claim than it reached in 200%ee infradiscussion at Section Ill.
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3, 2015 hearing in this Court, that his claim agafmgiwlton is part and pael of his claim against
Arctic Glacier and is also therefore an “Unresal Claim” as that terns defined in the CCAA
Plan. SeeECF No. 264, Pl.'s Reply Motion to Sever 2-4.As such, McNulty argues, his claims
against Knowlton are not releasaader 1 9.1 of the CCAA Plan, which excepts from its provisions
“Releasees in respect of Unresolved Claims doeb not purport to discharge a Releasee from “any
obligation created by or existing under the Cdidabed CCAA Plan or any related document.”
CCAA Plan 1 9.1.

Defendants dispute that the Schedule C Cfdegd by McNulty against Arctic Glacier also
served to perfect an “Unresolved Claim” against Knowlt&eeECF No. 270, Defs.” Reply in
Support of Motion to Dismiss 2-4. But the Coneted not resolve this dispute because, accepting
without deciding Plaintiff's assertion that he daedeed have an “Unresolved Claim” against
Knowlton by virtue of his Unresolved Claim agdidgctic Glacier, then that claim is currently
being adjudicated in the Canadian proceethpn@ Canadian Claims Officer who was appointed
pursuant to Orders that have been adopteddpétaware United States Bankruptcy Court and as
to which the United States Bankruptcy Court retains jurisdiction as to all matters relating to

“interpretation and implementationSeeCCAA Plan 1 7.3; ECF No. 278x. C, Claims Procedure

8 While Plaintiff objects to the Defendants’ redgito any extent on documents from the bankruptcy
proceedings, he apparently feels free to do sodifmBlaintiff relies solely on the Monitor’s 15th

and 18th Reports to support his contention that his claims against Knowlton are “Unresolved
Claims” under the CCAA Plan. Inthose Reports,Monitor summarizes McNulty’s claims in this
action and reports that McNulty pursues claagainst Knowlton (and Corbin) in this proceeding

in this Court. From these summary statemaerdsde in the Monitor’s Report, McNulty concludes
that the Monitor has “created an obligation under the plan,” and acknowledged McNulty’s
Unresolved Claim against Knowlton (and Corbimyadl as against Arctic Glacier. The Court need

not resolve the issue of the scope of McNulty’s Unresolved Claim for purposes of its ruling on
Defendants’ Motion to Dismiss.
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Recognition Order; ECF No. 270, Ex. D, Clai@$ficer Recognition Order. If McNulty is
dissatisfied with the final resolution of his “Wasolved Claim,” whatevets scope, his avenue of
appeal is through the bankruptcy courts, not through a collateral attack in this Court.

Even if, as McNulty argues, he has an “eswlved Claim” against Knowlton, this does not
alter Knowlton’s status as a “Releasee” undé& 1 His claims against Knowlton (and Arctic
Glacier) in this Court have been finally reledhsdischarged and enjoined pursuant to § 9.1 of the
CCAA Plan and the injunctions set forth in the@&gaon and United States Recognition Orders. The
“exception” for Releasees with “Unresolved Claimast forth in 9.1 simply permits McNulty to
proceed with an “Unresolved Claimainst Knowlton (if he has oni@)the Canadian bankruptcy
proceedingsand that Unresolved Claim, just like tharesolved Claim against Arctic Glacier, will
be “finally determined” through the Claims Procedure process that has been approved by Orders of
the Canadian and Delaware United States Bankyupburts. An attack in this Court on that
process, or on the outcome of that process, iimparmissible collateral attack on the Orders of the
Canadian and Delaware United States Bankruptcy Cobets Pratt365 F.3d at 519-2@anders
973 F.2d at 480-81 (noting that allowing parties to “launch collateral attacks on confirmed plans
undermine[s] the necessary ability of the bankruptayrts to settle all of the claims against the
debtor”).

McNulty fails to acknowledge that the CCAAan, and the Claims Procedure Order and
Claims Officer Order provide the exclusive pess for resolution of “Unresolved ClaimsSee
Pratt, 356 F.3d at 519-20 (holding that collaterabeakt on plan confirmation order was barred by
both collateral estoppel and res judicata). If McNulty ultimately wishes to dispute the final

resolution of his Unresolved Claim, his recourse, as raipds is to the Canadian Bankruptcy
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Court, the U.S. Bankruptcy Court in Delaware, theted States District Court for the District of
Delaware, and the United States CafrAppeals for the Third CircuitPratt, 365 F.3d at 518
(citing Celotex514 U.S. at 313). He has no recoursei;@ourt to mount or continue a collateral
attack.

The Court concludes that 1 9.1 of the CCAArRtlearly and unambiguously bars McNulty’s
claim in this Court against Arctic Glacier akdowlton and that McNulty’s “Unresolved Claim,”
which McNulty is vigorously pursuing in the CanadiBankruptcy proceedings, is subject to final
resolution under the Claims Procedure and Cl@ifiser Orders approved by the Delaware United
States Bankruptcy Court. Those proceduresasestisive jurisdiction over resolution of McNulty’s
Unresolved Claim in the Canadian and Delawdnited States Bankruptcy Courts. The Court
therefore GRANTS the motion to dismiss thairls against Arctic Glacier and Knowlton.

The Court also DENIES AS MOOT the motion to sever the trial of “the bankrupt
Defendants,” defined by McNulty @&gctic Glacier and Joseph Ryéwho was dismissed from this
action on April 22, 2015), and to proceed to trial against Home City, Keith Corbin and Charles
Knowlton. ECF No. 249, Motion to 8er. The motion to sever is moot based upon the dismissal
of Arctic Glacier and Knowlton and the acknowledged earlier dismissal from the case of Corbin,
who in any event, like Knowlton, would beReleasee under 9.1 of the CCAA. Home City
remains the sole Defendant in the case, obviatinggd for the Court to consider “separate trials.”

[ll.  PLAINTIFF'S MOTION FOR LEAVE TO AMEND

Plaintiff moves to amend the Complaint in thction, for a second time, pursuant to Federal

Rule of Civil Procedure 15. (ECF No. 250, Sealed Mot. for Leave to Amend, Ex. A, Proposed

Second Amended Complaint (“SAC”)). Rule 15 provides that leave to amend “shall be freely given
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when justice so requires.” Fed. R. Civ. P. 15(a)(2). “When considering whether to grant leave to
amend a complaint, the court considers “[u]ndigday in filing, lack of notice to the opposing
party, bad faith by the moving party, . . . and futility . . C8e v. Bell161 F.3d 320, 341 (6th Cir.
1998) (quotingBrooks v. Celeste89 F.3d 125, 130 (6th Cir. 1994“If the underlying facts or
circumstances relied upon by a pt#frmay be a proper subject dflief, he ought to be afforded

an opportunity to test his claim on the merits.the absence of any apparent or declared
reason—such as undue delay, bad faith or dilatotivenon the part of the movant, repeated failure

to cure deficiencies by amendments previpafiowed, undue prejudice to the opposing party by
virtue of allowance of the amendment, futilityashendment, etc.—the leave sought should, as the
rules require, be ‘freely given.Foman v. Davis371 U.S. 178, 182 (1962).

“Amending would be futile if a proposed amendment would not survive a motion to
dismiss.” SFS Check, LLC v. First Bank of Delawar&4 F.3d 351, 355 (6th Cir. 2014). Undue
delay considers whether plaintiff was insgession of the facts that underlie the proposed
amendment but failed to act diligently or appdarse acting purposefully to put the defendant at
a disadvantage in the discovery process. Prejudice generally will be found where the amendment
will require the defendant, too late in the game, to prepare a new defeaisgysand invest
additional resources in defending against the claim.

Defendants respond that the law of theecdsctrine precludes Plaintiff's proposed
amendment, which seeks to reassert claimsiwtbigg previously dismissed by this Court in its 2009
Orders. Indeed, Plaintiff concedes the validithis characterization of his proposed amendments,
stating that his “proposed complaint seeks to reinstate dismissed claims, not assert new or

unexpected claims.” ECF No. 268, Sealed ReplyThe Court agrees that Plaintiff’'s proposed
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amendments, which seek to reassert the iderditatiust and RICO conspiracy claims that this
Court expressly dismissed in its 2009 Orders, hestnalyzed under the law of the case doctrine.
See White v. Smiths Detection, Jido. 10-4078, 2013 WL 1845072,*418-20 (D.N.J. April 30,
2013) (denying plaintiff's motion to file a secondemded complaint to reassert claims previously
dismissed, finding that plaintiffeew evidence did not justify axception to the law of the case
doctrine). If Plaintiff’'s proposed SAC could rairvive a motion to dismiss based on law of the
case, amendment would be futed leave to amend denieBee Bennie v. MuniNo. 11-3089,
2012 WL 1574453, at *1-2 (D. Neb. May 3, 2012¢rging motion to amend as futile where
plaintiff's attempt to cure defects in hisgprously dismissed claims by amendment would not
survive a motion to dismiss under the law of the case).

“Under the doctrine of the law of the case, a decision on an issue made by a court at one
stage of a case should be given effect in successive stages of the same litigatiGready v.
Mich. State Bar Standing Comm. On Character and Fitr#8 F. Supp. 618, 620 (W.D. Mich.
1995) (quotingJnited States v. Tod®20 F.2d 399, 403 (6th Cir. 1995)). “[T]he law of the case
doctrine is discretionary ‘when applied to a conade court or the same court’s own decisions.”
Bench Billboard Co. v. City of Covington, K$47 F. App’x 695, 704 (6th Cir. 2013) (quoting
Bowles v. Russeltt32 F.3d 668, 677 (6th Cir. 2005)). Tdhactrine precludes reconsideration of
a previously decided issue unless one of ttereeptional circumstances” exists: (1) substantially
different evidence is available; (2) a supervermogtrary view of the M is announced; or (3) the
earlier decision is clearly erroneous and would work a manifest injudticat 705-06. “[T]he
exception based on the availability of new evidenpplias only if the record actually contains new

evidence and ‘if the new evidence differs materigithyn the evidence of record when the issue was
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first decided and if it providdess support for that decisionld. at 706 (quotindPipefitters Local

636 Ins. Fund v. Blue ©ss Blue Shield of Micd18 F App’s 430, 435 n. 4t(6Cir. 2011) (quoting
Hamilton v. Leavy322 F.3d 776, 778 (3d Cir. 2003)). “[Apurt’'s power to reach a result
inconsistent with a prior decision reached insheme case is to be exercised very sparingly, and
only under extraordinary circumstanceis’re Kenneth Allen Knight Tr303 F.3d 671, 677 (6th
Cir. 2002) (citation and internal quotation marks omitted) (alteration added).

A. Plaintiff Claims That “New Evid ence” Supports His Request for Leave to
Amend.

McNulty argues that his “motion for leave to amend should be granted because it is based
on new evidence that he . . . aioted during discovery, includingformation from tape recordings
he received in March 2012, shortly after Arcti@@ér’s bankruptcy filing.” (ECF No. 250, Sealed
Mot. 8, n. 6-14.) Acknowledging that this Courgpiously dismissed his antitrust claim for failure
to allege antitrust injury to the miaet of packaged ice sales representatives, Plaintiff claims that the
proposed SAC *“cures this deficiency by allagia group boycott of a particular segment of
employees, i.e. salespersons who would not paateilp the market allocation conspiracy, causing
a salesperson who refused to participate to be unable to obtain employment as packaged ice
salespersons, causing injury in the market for pgek ice salespersons.” Mot. 12-13. He claims
that these allegations are “adequate to state a group boycott cladmat 13. While such a
formulaic recitation of those elements that @wurt found lacking in Plaintiff’'s Complaint likely
would not have saved McNulty&daim from dismissal in 2009, th&sue in 2016 under a law of the
case analysis is whether Plaintiff has unearthedengdence that is so materially different from
what was available at the time Plaintiff's claims were dismissed that the Court is presented with “an

extraordinary circumstance” requiring the Court to revisit its 2009 dismis¥aite 2013 WL
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1845072, at * 19 (“If evidence is allegedly new, the court determines whether it constitutes an
extraordinary circumstance warranting reconsiti@naf a previously-decided issue by comparing

the new evidence to evidence pleaded previaassypport of that same issue.”) (citigmilton

v. Leavy 322 F.3d 776, 787 (3d Cir. 2003)).

Plaintiff argues that his “new” evidengdausibly suggests an agreement among the
Defendants to boycott all packaged ice sales persons who refused to participate in their market
allocation scheme, reducing competition ie tharket for packaged ice sales perssedylot. 5-6
and proposed SAC 1 49, and plausibly now suggests a RICO conspealigt. 19. Plaintiff
claims that as a result of this “group boycotthaf services, he was unable to find employment for
a number of months, was forced to take lowerpajobs, lost his home to foreclosure and faces
decreased expected career earnings. Mot. 6.

Specifically, Plaintiff relies on the following &w evidence” in support of his request for
leave to amend his complaint:

(2) Atelephone conversation between MtofAHome City and Mr. B of Arctic Glacier,
recorded by Mr. A in 2007 when a&as cooperating with the government in its investigation of the
Defendants’ alleged participation in a market altmcaconspiracy. (Sealed Mot. Ex. E.) Plaintiff
asserts that he received evidence of this call in 2012 when he obtained the DOJ recordings. He
asserts that this phone conversation supports thelegations contained in paragraph 49 of his

proposed second amended complaint, which provides:

° The parties’ filings in connection with Plaintiéfmotion to amend have been filed under seal. The
Court has confirmed with the Government tmatintaining anonymity of the individuals involved
inthese recorded conversations satisfies the (Bowent’s concerns with confidentiality. The Court
will disclose the identities of the individuals in a separate sealed filing.
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In September, 2007, Home City was looking to fill an opening for
vice-president of sales because ttev/mus VP of Sales, Mr. C, had
passed away. Mr. A, of Home City, asked Mr. B to recommend
someone for the position. Over the course of the conversation, Mr.
A and Mr. B agreed that the candidate would need to be willing to
participate in the market allocafi conspiracy, and would need to be
willing to “keep [] the peace . . . with other ice companies,” just as
Mr. C had previously done for Home City and Mr. B had done for
Arctic Glacier. Like Arctic Glacier and other conspirators, Home
City would not hire anyone who had not demonstrated a willingness
to engage in the unlawful market allocation scheme. Mr. B noted that
he, Mr. C and Reddy Ice had “worked close[ly]” on their market
allocation conspiracy because “we don’t need to make the retailers
wealthy.” Although Home Citytsl had Mr. McNulty’s application

on file, and despite Mr. B’s premis statement to Mr. McNulty that

he would become the VP of SaksArctic Glacier, and would have
been an ideal candidate for Home City, Home City did not contact
Mr. McNulty about the position.

Sealed Mot. Ex. A, Proposed Second Amended Complaint (“SAC”)  49.

(2)  Three audio recordings, also allegedly obtained in 2012 from the DOJ recordings,
none of which is transcribed or provided to the Court in any form but are “available upon request.”
McNulty was a participant in each of these reedrdonversations andfegences to these same
conversations are found in McNulty’s original Amended Complaint in this C8ed, e.d[{ 46-48.
Notwithstanding the fact that McNulty obvioudhas known of these conversations since they
occurred 2006, he asserts that these recordingsst the new allegations in paragraphs 51-52, 54
and 56 of his Proposed SAC, which describaversations with Mr. D of Tropic Ice that Mr.
McNulty tape recorded in 2006 when he was weaaiwiye and assisting with the FBI investigation
into an alleged market allocation agreement amawgayed ice distributors. The SAC alleges that
in these conversations, Mr. D and McNulty diseed the possibility of McNulty working for Tropic
Ice and that Mr. D found McNulty’s resume “impegve” and that Mr. D was surprised that Arctic

Glacier let McNulty go. Mr. D allegedly saidahReddy and Home City “don’t compete” and that
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there was a collusive relationship among Reddy, HGityeand Arctic Glacier. Allegedly, Mr. D
told Mr. McNulty that he was being “blackballefibm the packaged ice industry. Mr. D allegedly
admitted that Tropic Ice had been conspiring witbttisrGlacier to allocate markets and that he, Mr.
D, had entered into an agreement with Mr. Brattic Glacier not to caonpete on price. Mr. McNulty
alleges that at the conclusion of the conveosatilr. D said he would call McNulty about a job but
that McNulty waited 6 weeks arMr. D did not call. McNulty then wired up again and recorded
another conversation in which Mr. D told McNulty that the “conspirators” were concerned about
how their actions would appear to the FBI, whiofly knew was investigating the market allocation
scheme.

3) A chain of emails from early July, 2005 between Mr. F of Arctic Glacier to Mr. G
of Arctic Glacier. (Sealed Mot. Ex. G.) Thamail chain suggests that Chuck Knowlton of Arctic
Glacier wanted to pay McNulty an additiogdl0,000 in severance pay. Keith McMahon of Arctic
Glacier rejected the idea because “McNulty would have signed a waiver when he accepted” his
severance package and to “subsequently changesnd of the dealvould compromise our
position.” Mr. F informed Chuck Knowlton that étrc would not participate in the additional
payment and Chuck indicated that he would “haitdtelependent of Arctic.” McNulty alleges that
he received this email chain in the course of discovery (over three years ago) and that it supports the
allegations of 1 42 of the SAC that Arctic Glacier was worried that this $10,000 payment would
appear to be a bribe to dissuade McNulty faoperating with authorities. The Court notes that
Plaintiff produced no evidence in support of his motio amend indicating that any such additional

payment ever occurred. McNulty did sign on to the severance agreement payment.
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4) An August 1, 2005 handwritten note thppaars to be documenting a conversation
between an Arctic Glacier employee (Chuck Knowltam) Mr. C of Home City. (Sealed Mot. EX.
H.) The note suggests that Chuck Knowlton told ®that the FBI investigation into price fixing
in the packaged ice industry was “spurred by MaftNulty,” and that Mr. McNulty was “irate”
about “the way he was treated ishgr Chuck Knowlton’s sale of tHausiness.” The note states that
Chuck told Mr. C that McNulty screamed at Chalcét he had “ruined the McNulty family.” Itis
unclear when McNulty received this evidence ibwtas sometime during the course of discovery
(over three years ago). McNulty submits that évglence supports the allegations of { 47 of the
SAC that Chuck Knowlton told Home City thidie antitrust investigation was “spurred by” Mr.
McNulty and that Chuck Knowlton “told Home City not to hire Mr. McNulty.”

5) A September 30, 2005 retirement and severance agreement between Arctic Glacier
and Mr. B and a March 7, 2005 Employment Yeation Form for Mr. E application for
employment with Arctic Glacier, whom Arctic Glacmubsequently hired. (Sealed Mot. Exs. I and
J.) McNulty asserts that this “new evidence” supptite allegations of36 of the SAC that when
Mr. B retired, Arctic Glacier prowted Mr. H to his position and hateMr. E, neither of whom was
as qualified as McNulty. McNulty asks the Courirtter from this evidence that Mr. H and Mr. E
were hired or promoted because of their willingness to participate in the market allocation
conspiracy. SAC 1 57. Mr. H was subsequently indicted for conspiring to allocate markets in
Southeastern Michigan and pled guilty. Mr. E was never indicted.

6) Home City’s Supplemental Responses to Plaintiff's Interrogatories, which explain
that Mr. A and Mr. | of Home City recalled thistr. C told them that Chuck Knowlton (Arctic

Glacier) discussed with Mr. C (Home City) a pbssipayment to McNulty. McNulty asserts that
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this evidence supports the allegation of § 4hefSAC that Chuck Kowlton discussed the $10,000
payment to Mr. McNulty with Mr. C and “they asd on a plan of action.” McNulty received this
supplemental response on September 13, 2011.

7) Mr. D’s Response to Plaintiff's Interrogatesi in which Mr. D explains that he met
with McNulty in January, 2006 to discuss McNustpossible employment at Party Time Ice and
that by the time Mr. D got back to McNulty April, 2006, McNulty replied that he had already
obtained another job. Mr. D alaoswered that he spoke with N& of Arctic Glacier by phone and
told Mr. E that McNulty was “a loose cannon.” McNulty asserts that this evidence supports the
allegation of § 53 of the SAC that Mr. E caumed Mr. D against hiring Mr. McNulty because he
was “a loose cannon.” From the fact that Mr. D did not immediately follow up with McNulty,
McNulty “reasonably surmised that Tropic Ice mbave also agreed to boycott Mr. McNulty.”
McNulty received this interrogatory response on September 30, 2009.

B. Plaintiff’'s “New Evidence” is Not New.

Plaintiff received the four “new” DOJ recongs in March, 2012: he has waited over three
years to seek leave to amend based on those recordings. Three of the recordings were recorded by
McNulty himself. As to those three recordings,@wirt is in the dark as to whether they plausibly
suggest any of the new allegations that Plaintiifuk they do because Plaintiff has provided neither
the recordings nor a transcript of the recordingsife Court to review but it is clear that they also
have been in Plaintiff's possession for over thyears. The discovery responses have been in
Plaintiff’'s possession for at least four yeaist the hearing on this motion, Plaintiff expressly
confirmed in response to direct questioning byGbert that his “new evidence” relates to matters

that were discovered by him about three years ago or more. Thus, it is undisputed that none of
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Plaintiff's “new evidence” is new.

Plaintiff claims that he is not guilty of undue delay in this case because this matter has been
stayed in this Court against the bankrupt defersjaatctic Glacier and Rily Ice. But, in the
meantime, in the cases against the two bankrufgtridants, he has been actively proceeding in the
bankruptcy courts in Texas (Reddy Ice) and MarafDelaware (Arctic Glacier). Plaintiff has been
vigorously pursuing his claims aigst both bankrupt Defendantstigely litigating in the Canadian
bankruptcy proceedings against Arctic Glacied eesolving his claims against Reddy Ice in the
now concluded Texas bankruptcy proceedings.

This case has not been stayed as to Home City, and Plaintiff has never proceeded on his
claims against them for many years. Canadifmms Officer Ground did not have occasion to
address prejudice or delay as to Home City, because Home City has never been part of the
proceedings in Winnipeg. Home City has beeiting for four years for Plaintiff to take some
action in this Court on the satéaim against them that survivéids Court’s 2009 dismissal order,

i.e. a RICO claim under § 1962(c) — Plaintiff's ant#r and RICO conspiracy claims that he now
seeks to resurrect against Home City were dismissed in 2009.

Home City, finally, in April, 2015, asked theGrt for permission to destroy documents that
had been languishing because Plaintiff had tadeeaction in this matter in over four yeaiSee
ECF No. 244, Motion for Protective Order and Auityoto Destroy Paper Documents. Only in
response to this Home City filing did McNulty regage in this action by filing the motions that are
presently before the Court. In waiting yearsasurrect an antitrust claim and a RICO conspiracy
claim that were expressly rejected by this Caix years ago, Plaintiff has created significant

prejudice for Home City with no excuse for itdale On the other hand, Plaintiff, who has been
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actively litigating his claims against Arctic Glaciover many years, &deen granted leave to
amend his claim in the Canadian Bankruptcy proceedings to assert the antitrust claim.

Significantly, Plaintiff takes the position thasHunresolved Claim ithe Arctic Glacier
Bankruptcy Proceeding is “the same” claim thaigading before this Court: he seeks statutory and
treble damages on his Unresolved Claim, for which the Canadian Monitor has reserved $14.1
million. Thus, Plaintiff has actively litigated his ArcGlacier claims in Canada and Delaware, and
resolved his claims against ¥y Ice in Dallas while taking no action in this Court on claims
dismissed by this Court many years ago.

C. Plaintiff's “New Evidence” Does Not Present an “Extraordinary Circumstance”

That Would Override Application of the Law of the Case Doctrine and
Therefore the Motion for Leave to Amend is Denied.

As discussedsuprg Plaintiff’'s claims against At Glacier and Knowlton (and any
attempted resurrected claim against Corbin) are barred, released and enjoined by Orders of the
Canadian and United States Bankruptcy Courts. fltegly, leave to amend as to them is patently
futile. As to Home City, the only remaining Defendant in this action, Plaintiff's “new evidence”
suggests nothing different than the evidence plausibly suggested in 2009, that McNulty allegedly
was blackballed by the Defendants and injurea assult of his inability to gain employment.
Nothing in Plaintiff's “new evidence” would conwe this Court to reconsider its 2009 rulings that
Plaintiff failed to allege antitrust injury and failemlallege a RICO conspiracy. The law of the case

doctrine precludes relitigation of Plaintiff's antitrust and RICO conspiracy claims absent an

10 As notedsupra this Court is not bound by Claimgfider Ground’s decision to permit McNulty

to amend his Unresolved Claim in the Canadiankruptcy proceedings. Claims Officer Ground
had no occasion to consider the futility of that adraent in this Court based on the law of the case
doctrine.
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“extraordinary circumstance” that would permit the Court to reconsider its prior rulings. While
“new evidence” may, in certain “extraordinary circgtances,” require a court to revisit a previous
ruling, it fails to do so where, as here, it does not support the proposed reasserted claim.

McNulty claims that he has cured the defecited by this Court ifts 2009 dismissal of his
antitrust claim because he “has now alleged a hogod injury to packaged ice salespersons who
were unwilling to participate in the market &#&tion conspiracy.” EENo. 268, Sealed Reply 5.
While McNulty’s proposed SAC recites this allegation, the law of the case doctrine requires the
Court to examine the “new evidence” behind those allegations to determine whether that “new
evidence” supports the proposed allegations agates an “extraordinary circumstance” requiring
the Court to reconsider its 2009 ruling. NothinylioNulty’s “new evidence” supports an inference
of an agreement among the Defendants to reduceettiop in the market for sales persons in the
packaged ice industry. Indeed, as the evidence suggested in 2009, the new evidence suggests at
most a boycott of McNulty for his refusal to paipate in the market allocation conspiracy and
injury to him personally. Thus, like the Filstnended Complaint before the Court in 2009, the
proposed SAC does not allege antitrust injury asaltref an agreement to restrain trade in the
employment market for packaged ice salespersons.

In his First Amended Compldirthat was the subject of this Court’s prior ruling that
McNulty failed to allege antitrust injury, Plaintiff made the same conclusory relevant market
allegations he offers now: that “the market fa& gurchasing of packaged ice sales services[]” was
a “distinct and relevant market” that was aféztby the boycott conspiracy because it “enabled the
Defendants to continue their unlawful pricgHfig [sic] scheme,” and “deprived McNulty of

employment in the only industry in which he had professional experience.” (Am. Compl. 1 1, 52,
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53, 55.) Fatal to his antitrust claim, however, Mitiltailed to allege an anticompetitive effect on
the market for packaged ice sales represeetiHis “new evidence” does not support such an
allegation now.

The “new evidence” that McNulty asserts bears on this allegaterhe telephone call
between Mr. A and Mr. B regarding the hiringafeplacement for Mr. C, first is not new and
second does not plausibly suggest an agreement to restrain trade that has had an anticompetitive
effect on the market for packaged ice salesman. The conversation was recorded two years after
Arctic Glacier terminated McNulty. Plaintifflages that in this conversation, Mr. A and Mr. B
agreed that Mr. C’s replacement would have tavbkng to participate in the market allocation
conspiracy, thus supporting his allegation that Defendants conspiréal reduce copetition in
the market for packaged ice salespeople. Piasuggests that this inference is further supported
by the fact that Mr. B did not recommend McNuity the position and Home City ultimately did
not hire McNulty. SAC 1 49.

It is perhaps unsurprising that Arctic Glacs Mr. B did not think to recommend McNulty,

a salesman whom Mr. B had known for only approximately one month before McNulty was
terminated in January, 2005, for a job two yeatsrlas Home City’s Vice President of Sales.
McNulty, 2009 WL 1508381, at *3. The 2007 telephone conversation between Mr. A and Mr. B
does not plausibly suggest an agreement among the Defendants to reduce competition in the market
for packaged ice salespersons. Plaintiff takgspats of the recorded conversation out of context

to cobble together the implausible and unsupported inference that there was an agreement that
targeted the entire packaged ice sales person markeds Mr. A, acting as a cooperating witness

for the government, not Mr. B, who made the comnadout “keeping the peace out there.” To the
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extent that Mr. B did adopt that sentiment tatisig that he works closely with Reddy and Home
City so as not to “make the retailers wealthggthing in this conversation suggests that this
comment relates to an agreement to hire only salespeople willing to participate in a market allocation
scheme as opposed to an agreement among competitors to stay out of each other’s territories (the
agreement that was the object of the government’s investigation). McNulty’s allegation that “Mr.
A and Mr. B agreed thahe candidate would need to be willing to participate in the market
allocation conspiracy” is surely not stated in tosversation and is not even a plausible inference
from this evidence. Nothing in this conveisa suggests a conspiracy whose primary object was
to restrain trade in the labor market for packaged ice salespersons.

In its 2009 Opinion, this Court noted thHA&intiff's claims were not governed Radovich
v. National Football Leagye352 U.S. 445 (1982) and similar cases because Plaintiff had not
“alleged an anticompetitive conspiracy directed edspective employment market . . ..” 2009 WL
1508381, at *19. Nothing in Plaintiff's “new evidenadianges that conclusion. To cite Plaintiff’s
own “new evidence,” the object tife conspiracy in this case was to “keep the peace with other ice
companies,” and “not make the retailers wealthitiere is no “new evidee” to suggest that the
object of the conspiracy was directed to tlaekaged ice salesperson labor market. Absent an
extraordinarily strong basis for finding in Plaffis new evidence the suggestion of an agreement
whose primary purpose was to reduce competition in the market for packaged ice sales
representatives, McNulty’s antitrust claim stands exactly where it stood in 2009 — without a

plausible allegation of antitrust injury in the labor market for packaged ice salespérsons.

1 Plaintiff continues to cite the Ninth Circuit's decisiostrofe v. H.S. Crocker Ca/40 F.2d 739,
742-43 (9th Cir. 1984) asupport for his antitrust claim. As the Court noted in its 2009 Order
dismissing McNulty’s antitrust clainQstrofewas expressly limited to its facts Exhibitors’
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The essence of McNulty’s proposed antitrust claim is that Defendants participated in a group
boycott of his services to prevent him from obilagg employment in the packaged ice industry. He
alleges that Defendants spoke of “blackballing” him from the industry and agreeing among
themselves to refuse to hire him. (Am. Corfiifi 31, 32, 43-48, 49.) AsigCourt previously held
in dismissing Plaintiff’'s antitrustlaim in 2009, injury to a singl@dividual is not proof of injury
to competition. In determining whether to disregard the law of the case and to revisit its 2009
dismissals, this Court must look behind McNulty&swy “allegations” to his “new evidence.” While
McNulty invokes additional formulaic language i ISAC to allege the existence of a conspiracy
to reduce competition in the market for the services of packaged ice sales persons, and alleges
“facts” that he suggests support his theory, his “new evidence” does not support the “facts” he
alleges and does not plausibly suggest the existef a conspiracy whose primary purpose was to
reduce competition in the market for packagedsalesmen. The Court finds in Plaintiff's “new

evidence” no extraordinary cumstance that would require it to revisit its 2009 dismissal of

Service, Inc. v. Am@an Multi-Cinema, InG.788 F.2d 574, 579-80 (9th Cir. 1986) avidci v.
Waste Mgmt., In¢.80 F.3d 1372 (9th Cir. 1996). The SiXxlrcuit has rejected the rationale of
Ostrofeby expressly déining to follow Donahue v. Pendleton Woolen Mills, In633 F. Supp.
1423 (S.D.N.Y. 1986), a case that adopteddasoning of the Ninth Circuit dstrofe SeeFallis

v. Pendleton Woolen Mills, In@66 F.2d 209, 211 n. 4 (6th Cir. 198#)rogated on other grounds
by Humphrey v. Bellaire Corp 966 F.2d 1037 (6th Cir. 1997) (declining to foll@enahue’s
guidance and noting that: “[N]Jo useful policy served by granting standing to a terminated
employee for a product market violation that is knoavathers”) (alteration in original). Here, not
only do more direct victims of the mkat allocation conspiracy existe. retailers and consumers
of packaged ice, but those victims have vigolppsrsued and vindicated their rights in a massive
multi-district litigation involving both direct and indirect purchasers. The reality is that
“[McNulty’s] injury did not result from a lack of aopetition in the labor market,” and he is not “the
appropriate antitrust enforcer” in this casere Industrial Gas Antit. Litig.681 F.2d 514,517, 520
(7th Cir. 1982) (holding that whistleblower who sveerminated for refusing to participate in a
conspiracy to fix prices and allocate markeisg subsequently was blacklisted by the industry,
could demonstrate neither antitrust injury nor antitrust standing).
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Plaintiff's antitrust claim. Accordingly, Plaintif motion to amend to reassert his antitrust claim
is DENIED.

The RICO conspiracy claim was not revivedhis Court’'s subsequent decision reinstating
Plaintiff's RICO claim under § 1962(c) and Plafhtiever sought reconsideration of the Court’s
ruling on the RICO conspiracy claim. 2009 \®168231, at *5. This Court concluded in 2009 that
Plaintiff's RICO conspiracy clan failed against all Defendantsdause there was no allegation that
Home City, Reddy Ice, or Riley evagreed to any acts of wisgetampering against Plaintiff and
thus Plaintiff had failed to allege “that anytbe other Defendants agreed with Arctic Glacier to
commit two predicate acts.” 2009 WL 1508381, at *16.

In support of his request to reassert his REo@spiracy claim, Plaintiff relies on the “new
evidence” in Exhibits G, J and K that he otgisupports 11 41-42, 49 and 56 of the proposed SAC.
Exhibit G is an email chain between Arctic GEx@mployees regarding Knowlton’s suggestion that
McNulty be paid an additional $10,000. Arctic Glacier responded that Knowlton would have to
handle this on his own and that AcdGlacier wanted no part of it weds they received legal advice.
McNulty characterizes this Exhibit as evidenca bfibe from Knowlton to dissuade McNulty from
cooperating. This adds nothing to the allegatibasthe Court found insiicient in 2009, as it fails
to plausibly suggest the involvement ofrhle City, Reddy Ice or Riley. 2009 WL 1508381, at *16.
Exhibit J is Mr. E’'s employment application almals no bearing on the issue of witness tampering.
Exhibit K are Home City’s supplemental answeranterrogatories in which Home City responds
that Mr. A and Mr. | recall that Mr. C told ¢m that Chuck Knowlton discussed with Mr. C a
possible payment to McNulty. MA and Mr. | did not recall when this conversation occurred or

whether McNulty had made a demand for such a payment. McNulty asserts that this “new
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evidence” supports the allegation that Mr. Kitow discussed with Mr. C a $10,000 payment to
McNulty to dissuade him from cooperating ahdt Knowlton and Mr. C “agreed on a plan of
action.” Mr. McNulty concludes from this thadome City, Arctic Glacier and Mr. Knowlton
conspired to stop Mr. McNulty’s cooperation wigbvernment investigatofsSAC { 42. As noted
before, this additional payment never occurred. Further, this “new evidence” says nothing about the
purported purpose of the $10,000 payment and cirtagihing supporting the allegation that a
“plan of action” was agreed upon or suggesting whah a “plan of action” entailed. None of this
“new evidence” supports the allegation that the Court found missing in2868,it concluded that
Plaintiff failed to allegehat Home City, Reddy Ice and Mr. Riley agreed to an act of witness
tampering. This “new evidence,” which is not “new,” creates no “extraordinary circumstance”
requiring this Court to reconsider its 2009 dissal of Plaintiff's RICO conspiracy claim.
Additionally, McNulty offers no explanation for his failure to act on this “new evidence”
when he discovered it over three years agthidf‘new evidence” was the “eureka” breakthrough
McNulty ascribes to it now, he should have implattegl Court then and there to grant him leave to
amend to reassert these claims and expand tipe ¢ discovery. Natnly did he not do so, but
he elected not to proceed with discovery agditsne City at all. Home City has prepared to
defend itself against the single RICO claim thatvived this Court’s 2009 partial dismissal of
McNulty’s claims. It is difficult to predict whaiome City would have done differently over these
past three years that McNulty has been sitimgis “new evidence” hatkknown that it might also
have had to defend an antitrust claim and a RtéG@spiracy claim. McNulty argues that there is
no prejudice due to his delay because the parties aweare of these claims, which were asserted

in his original amended complaint and dismissBdt that is precisely the point! The claims were
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dismissed in 2009 and the parties had no reasbalieve that they should stand ready to defend
against them. Although prejudice need not be faunere Plaintiff's amendments would be futile,
it is certain that at the very least memotiese faded and Home City would suffer significant
prejudice if they were required to gearaych defenses now. Moreover, as nasigarg McNulty
does have a venue to assert his antitrust claim and he is actively litigating that claim in the Canadian
bankruptcy proceedings.

The law of the case doctrine requires McNaittylo more than simply recite in 2016 what
the Court found lacking in 2009. He has faile@¢a@avince the Court that he has “new evidence”
that is so materially different from what was available in 2009 that it presents an “extraordinary
circumstance” of such magnitude that the Cowrst reconsider its 2009 ruling. Accordingly, his
motion for leave to amend to reassert the very same claims that this Court dismissed in 2009 is
DENIED.
IV. CONCLUSION

For the foregoing reasons, the Court GRANO&Sendants Arctic Glacier and Knowlton’s
Motion to Dismiss (ECF No. 256), DENIES A8SOOT Plaintiff's Motion to Sever Bankrupt
Defendants (ECF No. 249) and DERS Plaintiff's (Sealed) Motion for Leave to Amend (ECF No.
250) Only Plaintiff's claim against Home City for a RICO violation continues in this Court.
IT IS SO ORDERED.

s/Paul D. Borman

Paul D. Borman
Dated: February 8, 2016 United States District Judge

12 The Court also DENIES AS MOOT PlaintiéfMotion to Exclude Testimony or Argument of
Shauna Jones. (ECF No. 276.) Ms. Jonerddttthe December 3, 2015 hiagron behalf of the
Monitor but offered no evidence or argument.
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CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the fonegorder was served upon each attorney or party
of record herein by electronic means or first class U.S. mail on February 8, 2016.

s/Deborah Tofil
Case Manager
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