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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

EUGENE CARTER,

Petitioner,
CASE NO. 2:08-CV-14228
V. HONORABLE VICTORIA A. ROBERTS
UNITED STATES DISTRICT JUDGE
CAROL HOWES,

Respondent.
/

OPINION AND ORDER DENYING THE
PETITION FOR WRIT OF HABEAS CORPUS

Eugene Carter, (“Petitioner”), a state prisoner confined at the Lakeland Correctional Facility,
seeks a writ of habeas corpus pursuant to 28 U.S.C. § 2254. prolgsapplication, Petitioner
challenges his Wayne Circuit Court conviction for three counts of armed robbery, Gdmp.

LAws § 750.529, and one count of felony-firearmchM Comp. LAWS § 750.227b. The trial court
sentenced Petitioner as a fourth time habituahfgebffender to two concurrent terms of 43-to-80
years for his armed robbery convictions and@asecutive 2-year term for his firearm conviction.
For the reasons stated below, the application for writ of habeas coiplbIIED.

|. Background

The charges against Petitioner arose from a January 15, 2000, robbery of a drug store in
Redford Township, Michigan.

The evidence presented at trial showed a@hajpproximately 9:30 p.m. two men entered a
Rite-Aid pharmacy located on Telegraph Road. After walking around the store, they approached

the cash register with a six-pack of beer. Onth@imen placed the beer on the counter in front of
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Corletha Miller, the cashier. The man then readnto his jacket, pulled out a silver handgun, said
"this is a holdup,” and ordered Miller to give hihe money from the cash register. Miller opened
the register and handed the gunman the entire till. The man took the till and left the store.

Meanwhile, the second man, identified by three employees as Petitioner, held a gun to the
head of the store manager, Ignacio Liwagtitideer ordered Liwag to surrender his jewelry and
wallet. After Liwag complied, Petitioner directedaldg to take him to the safe. Liwag led the
gunman to the office where the safe was located. Liwag opened the safe, which contained
approximately $1,500 in cash. Petitioner grabbed the money from the safe. Valerie Reed, who
worked in the pharmacy, observed Petitioner go into the office with Liwag.

After he removed the money from the safe, Petitioner led Liwag back to counter where
Miller was standing, and he asked for a plagtapping bag. Miller handed the robber a plastic bag,
and Petitioner placed a canvas bag inside the pleggicPetitioner then demanded Miller's jewelry.
She gave him her necklace, which had an angéondant, two bracelets, and two rings. Petitioner
placed the jewelry in his pockets. Miller identtfigwelry items produced by the prosecutor at trial
as those taken from her during the robbery.

After Petitioner took her jewelry, he asked where the other robber had gone. Reed told him
that the other robber had already left. Petitioner kiethe store with thplastic bag. Reed locked
the doors behind him.

As she locked the doors, Reed saw the robber walk across Telegraph Road to the Sunoco
gas station. She observed a black Ford Expfslieling around him" in the gas station parking lot.
Reed then observed Petitioner get up off the groundapideared to be bent over. She then heard

gunshots coming from the direction of the gas station. Reed then observed Petitioner walk away.



Reed also testified that she observed Petitioner before the preliminary examination when
police brought him into the courthouse. She lamihg were standing in the courthouse hallway
when Petitioner was brought into the courthouse. She denied that her identification of Petitioner was
based on seeing him at the preliminary examination.

Diana Dailey testified that she walked inte fRite Aid store behind the two robbers. When
she realized a robbery was taking place, she [diiley climbed into her Ford Explorer and told
her husband, Robert, that the store was being rolf®eldert drove across the street to the Sunoco
gas station. They went into the gas station aludth@ manager to call the police. While the gas
station manager was calling the police, the Daileys returned to their vehicle. As they prepared to
drive out of the parking log man dressed in black, whom Ms. Dailey assumed was the robber,
walked across the street from the Rite Aid and right in front of their vehicle.

Robert hit the man with his truck, and themfi@ll down and fired his gun. A bullet entered
the truck through the driver's side window, graa#df Ms. Dailey's head, hit the door jamb, and
then landed in the back seat. She received stitohdose up the bullet wound to her head. Neither
Diana nor Robert Dailey was able to identify the perpetrator.

Redford Township police received a run te ®Rite Aid at 9:55 p.m., and officer David
Grimlin and Eric Gillman arrived approximately fifteen minutes after the final robber left. After
interviewing the store employees, Grimlin leartigat gunshots had possibly been fired across the
street at the gas station. While searchimgShbnoco parking lot, ilBman found a large bundle of
cash on the ground by the pay telephones.

Gillman then searched a nearby alley, where he discovered more money, the plastic bag with

the canvass bag inside, and some blood. Pobkoedidcovered a handgun on the roof of a nearby



collision shop. Because there was a shell in #agtien port, Gillman could tell that the weapon had
been fired. Partial fingerprints found on thexttgun and its magazine could not be matched to
Petitioner's. An officer testified that he observed blood on the Rite Aid bag, and on a roll of
guarters. Police provided information to dispatudt one of the robbelsad been hit with a
truck, and they asked for area hospitals to semyiti@ated injuries consistent with being hit by a
truck. Information was later received that anwuilial had been treated for such injuries at Grace
Sinai Hospital, located in the area of the crime scene.

At that hospital, a security guard received three-hundred and eighty dollars, an assortment
of jewelry, including two rings, two bracelets, twecklaces, and one golddror pendant from a
patient who identified himself as Larry Cox.

Detective Adam Pasciek interviewed Larry Coxathospital. Pasciek noted that Cox had
a lump over one of his eyes. Cox explained to iBksbat he and a friend were at a gas station at
Six Mile and Telegraph roads. While at the gasi@h, two men tried to rob him. One of the men
hit him on the head with a gun, and as he tridtb the people who trigd rob him were driving
an SUV and ran him over.

At trial, Pasciek identified Petitioner as gherson who identified himself as Larry Cox at
the hospital. When Pasciek asked Larry Cormgthe obtained the jewelry, Cox responded that he
found the jewelry on the ground. He furthemp@sded that he won the money found on him while
gambling. When Pasciek questioned him abouatitkess, Cox told Pasciek he did not know the
address of his residence, but indicated thdivieel in the area of Eight Mile and Burgess.

Pasciek interviewed Larry Cox again the following day at the Redford Police Station.

During this second interview, Petitioner identiflachself as Michael Ean Carter. He indicated



that he lived on Hubbell Street in Detroit, but did not know the address. After running the man's
fingerprints through the fingerprint identificati@ystem, Pasciek learned that he was in fact,
Petitioner.

Pasciek showed the jewelry recovered froniti®aer to Miller and Liwag. They identified
the jewelry as theirs. The bullet that struck Mailey was determined to have been fired from the
gun found on the roof. The parties stipulateat DNA testing showed that the blood found on a
roll of quarters, and the white plastic Rite Aid bag matched Petitioner's blood.

Petitioner testified in his own defense at trial. Petitioner explained that he was in the area
driving two friends to a meeting with a man wéad stolen automotive parts. Petitioner stepped
out of the car to buy cigarettes at a gas stationddcatt Five Mile and Telegraph Road. He saw a
woman at the gas station's entrance yelling that some men were robbing the Rite Aid. She asked the
gas station attendant to call the police. At gast, Petitioner decided to return to the car to warn
his friend that someone was planning to call thecpo He was afraid that police would find his
friend with the stolen automobile accessories.

As Petitioner was returning to the car, he sawan who -- although he tried to jump out of
the way -- was caught by the side of the Exgal@nd was knocked down. Petitioner testified that
he walked toward the Explorer to see if the mvas okay. The Explorer then slid on the snow, spun
out, and struck Petitioner as well. The impawbcked Petitioner down. As he hit the ground, he
heard a gunshot. The man thealged Petitioner's shirt and hit him in the face with a gun. The
man then put the gun to Petitioner's neck and oddgnre to walk to the alley. He pushed Petitioner
into a garbage can and began rummaging througpdtkets. As he pulled a few dollars from

Petitioner's pockets, some bills fell to the ground. The gunman slammed Petitioner's head on the



garbage can and hit him in the back of the head.

Petitioner saw a light shining in the alley, dredtold the man that the police were coming.
The gunman released him, and Petitioner ran dowrldygta a bar. He told a bar employee he had
been robbed and beaten with a gun. An employee from the bar drove him to the hospital. Upon his
arrival at the hospital, Petitioner told the hospigzigity guard that a car hit him and a robber stole
his money and hit him on the head. He also told the guard he thought he had been shot.

Petitioner admitted that he identified himself as Larry Cox when he was admitted to the
hospital. He explained that he previously uded name at the same hospital when admitted for a
leg injury so he could avoid paying the hospiilll Petitioner denied that the jewelry belonged to
any of the witnesses. Petitioner claimed thatdmmed the money found on him by working for his
cousin at a car wash. He alsstieed that his mother gave him part of the jewelry. Specifically,
she gave him two rings, one bracelet, a pendanta ahdin. It was his austewelry, who died at
a hospital earlier on January 15. Petitioner claimed that the link chain bracelet and the diamond rope
chain he wore for personal use. Petitioner testithat he had $400.00 in small bills on him at the
time of his hospitalization.

The jury chose to believe the prosecusardse and not Petitioner, and it found him guilty
of three counts of armed robbery, and one cofipbssession a firearm during the commission of
afelony. He was sentenced to three concu#@o-80 year sentences for the robbery convictions
and a consecutive 2-year term for the firearm conviction.

Petitioner appealed by right. The brief filed by his appellate counsel and his pro se
supplemental brief raised what now form histfifour habeas claims. The Michigan Court of

Appeals affirmed in an unpublished opini®®ople v. Carter2003 Mich. App. LEXIS 36 (Mich.



Ct. App. Jan. 10, 2003). Petitioner sought to appéabicision to the Michigan Supreme Court,
but his application for leav® appeal was deniedPeople v. Carter469 Mich. 900, 669 N.W.2d
814 (2003).

Petitioner then filed a motion for relief fromggment in the trial court. The motion raised
what now form his fifth through eighth habeas claims. The trial court denied the motion in an
opinion and order dated May 21, 2007, because fidef& has failed to establish good cause for not
previously raising these issues in his pastwction reviews by the above mentioned courts."”
Petitioner appealed this decision, but both statelp@eourts denied relief under Michigan Court
Rule 6.508(D).People v. CarteNo. 280166 (Mich. Ct. App. Nov. 21, 200Pgople v. Carte481
Mich. 911, 750 N.W.2d 184 (2008).

Petitioner now seeks a writ of habeas corpus on the following grounds:

|. Petitioner was subjected to an unduly suggestive identification procedure when

eyewitnesses saw him being brought inte tourtroom in handcuffs prior to the

preliminary examination.

Il. Petitioner's request for a corporeal lineup was erroneously denitx lgal
court.

lll. The trial court displayed his bias when he stated that Petitioner "committed a
crime against the people” and "the state,” during the jury selection process.

IV. Petitioner received inadequate notice of the habitual-offender charge.

V. An eyewitness committed perjury bystiéying to irreconcilably inconsistent
descriptions of Petitioner's appearance.

VI. The trial court erred in refusing torte for cause a juror who had previously
been shot in the face.

VII. Petitioner was denied the effective assistance of trial counsel.

VIII. Petitioner was denied the effectiassistance of appellate counsel for failing
to raise the above issues in his appeal of right.

7



Il. Standard of Review

Review of this case is governed by the Amtiiesm and Effective Death Penalty Act of
1996 (“AEDPA"). Pursuant to the AEDPA, Petitianie entitled to a writ of habeas corpus only if
he can show that the state court's adjudication of his claims on the merits-

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Fedéaal, as determined by the Supreme Court

of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d).

A decision of a state court is "contrary to" clgastablished federal law if the state court
arrives at a conclusion opposite to that reachatidpupreme Court on a gties of law or if the
state court decides a case differently than the Supreme Court has on a set of materially
indistinguishable factswilliams v. Tayloy 529 U.S. 362, 405-06 (2000). An "unreasonable
application" occurs when "a state court demm unreasonably applies the law of [the Supreme
Court] to the facts of a prisoner's cadd."at 409. A federal habeas court may not "issue the writ
simply because that court concludes in its independent judgment that the relevant state-court
decision applied clearly established federal law erroneously or incorredtlat'410-11.

The Supreme Court explained that "[a] fedl@®urt's collateral review of a state-court
decision must be consistent with the respect due state courts in our federal dyiiiterrEl v.
Cockrell 537 U.S. 322, 340 (2003). The "AEDPA thuposres a 'highly deferential standard for
evaluating state-court rulings,' and ‘demandsstadée-court decisions be given the benefit of the

doubt."Renico v. Left130 S.Ct. 1855, 1862, 176 L. Ed. 2d 678 (2080)(ing Lindh v. Murphy
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521 U.S. 320, 333, n. 7 (199%)oodford v. Visciot}i537 U.S. 19, 24 (2002) ép curiam)). "[A]

state court's determination that a claim lacks merit precludes federal habeas relief so long as
‘fairminded jurists could disagree' on the correctness of the state court's deElammgton v.

Richter, 131 S.Ct. 770, No. 2011 WL 148587, * 11 (U.S. 20difing Yarborough v. Alvarad®41

U.S. 652, 664 (2004)). The Supreme Court empbdsithat even a strong case for relief does not
mean the state court's comyraonclusion was unreasonabli’ (citing Lockyer v. Andrade38

U.S. 63, 75 (2003). Furthermore, pursuant to § 2254(d), "a habeas court must determine what
arguments or theories supported or...could have stgatine state court's decision; and then it must

ask whether it is possible fairminded jurists codishgree that those arguments or theories are
inconsistent with the holding in a prior decision” of the Supreme Qdurt]l]f this standard is

difficult to meet, that is because it was meant to Hertington, 131 S. Ct. 770.

Although 28 U.S.C. § 2254(d), as amended byAIEBPA, does not completely bar federal
courts from relitigating claims that have previous®en rejected in the state courts, it preserves the
authority for a federal court to grant habeakef only "in cases where there is no possibility
fairminded jurists could disagree that the stat@rts decision conflicts with" the Supreme Court's
precedentsld. Indeed, "Section 2254(d) reflects the view that habeas corpus is a ‘guard against
extreme malfunctions in the state criminal jostsystems,’ not a substitute for ordinary error
correction through appeald. (citing Jackson v. Virginigd43 U.S. 307, 332, n. 5 (1979))(Stevens,

J., concurring in judgment)). Therefore, in ortlerobtain habeas relief in federal court, a state
prisoner is required to show that the state court's rejection of his claim "was so lacking in
justification that there was an error well urgteod and comprehended in existing law beyond any

possibility for fairminded disagreementd.



[1l. Discussion

A. Suggestive ldentification

Petitioner first claims thgbrosecution witness Valerie Reed saw him being led into the
courtroom in handcuffs while she was sitting in the hallway prior to the preliminary examination.
He asserts that this encounter constituted @eimissibly suggestive identification procedure that
created a substantial likelihood of irreparableidentification by Reed during the preliminary
examination.

Due process protects against the admission of evidence derived from suggestive
identification proceduredNeil v. Biggers409 U.S. 188, 196 (1972). "[T]he primary evil to be
avoided is 'a very substantial likelihood of irreparable misidentificatidoh."at 198 @uoting
Simmons v. United Stat390 U.S. 377, 384 (1968)). If the priak procedure was impermissibly
suggestive, the question is "whether under thalitpiof the circumstancéthe identification was
reliable even though the confrontation procedure was suggedtiveat 199. "To determine
whether an allegedly suggestive pre-trial identification casts an impermissible taint on a later
in-court identification, a court utilizes a two-step evaluatidfills v. Cason 572 F.3d 246, 251
(6th Cir. 2009) ¢iting Ledbetter v. Edwargd85 F.3d 1062, 1070-71 (6th Cir. 1994)). First, the court
must decide whether the pretr@ocedure was unduly suggestiV@. at 251. The question is
whether "the procedure itself steered the witiiessne suspect or another, independent of the
witness's honest recollectiorCornwell v. Bradshans59 F.3d 398, 413 (6th Cir. 2009). Second,
if the pretrial procedure was unnecessarily sutiggghe court must consider "whether under the
'totality of the circumstances' the identificatias reliable evethough the confrontation procedure

was suggestiveNeil, 409 U.S. at 199. "If an identificati is reliable, it will be admissible even
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if the confrontation was suggestivéidward v. Bouchard405 F.3d 459, 469 (6th Cir. 2005).
Here, before Petitioner's case proceededdy ttefense counsel moved to prevent Reed
from identifying Petitioner at trial due to the ident in the hallway prior to the preliminary
examination. Defense counsel noted that no lineagbbeen conducted for Reed at the time of the
incident, and that her in-court identification Bétitioner at the exam was the product of the
confrontation in the hallway. The prosecutopasded that Reed testified at the examination about
the extent of her observations of Petitioner during the robbery and how Petitioner had altered his
appearance since that time. The trial court fouatittre incident did not taint the identification,
and he allowed Reed to identify Petitioner at trial.
The Michigan Court of Appeals rejected tti@im on the merits during Petitioner appeal of
right:
In this case, Reed identified defendaritiat less than a year after the robbery
and at the preliminary examination only a month after the incident. Additionally,
defendant was in the store in question foertty to thirty minutes the night of the
robbery, including fifteen minutes from the time he and his accomplice initially drew
their guns. Although defendant's back falsedduring part of the encounter, she had
ample opportunity to observe him during tlobbery. Viewing the circumstances as
a whole, the pretrial confrontation was otsuggestive that it led to a substantial
likelihood of misidentification.People v. Williamz244 Mich. App. 533, 542 (2001)].
Moreover, even if an error occurredthvregard to Reed's identification of
defendant, the error was harmless beyond a reasonable doubt given that two other
store employees identified defendant as the perpetrator and given the additional
evidence supporting defendant's guilt. Accordingly, reversal is unwarranted.
Carter, supraat *2.
This decision did not involve an unreasonalgpli@ation of the test clearly established by

Supreme Court law. Undoubtably, the confrontation in the hallway outside the courtroom was

suggestive. Observing a man being led into atomam in handcuffs certainly suggests that he is
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the individual the authorities believe committed the erirBut that is not the end of the analysis.

A court reviewing this type of claim mustsal determine "whether undéhe 'totality of the
circumstances' the identification was reliable even though the confrontation procedure was
suggestive.Neil, 409 U.S. at 199. Reed tiéied that she had between twenty and thirty minutes
to observe Petitioner during the robbery in the Weditore. Petitioner did not attempt to cover his
face during the robbery. In faiged testified that she greefetitioner and the other man as they
entered the store. She observed the robbery take place at the front counter, and she watched as
Petitioner walked the store manager to the offideaick. When Petitioner returned from the back,
he asked Reed where his accomplice had goneRaed noticed the shppointment on his face
when she informed him that he had already left. Given the prolonged circumstances of Reed's
observations of Petitioner, it was not objectyvehreasonable for the state appellate court to
determine that her identification of Petitioner was reliable despite the incident in the hallway.

Moreover, Petitioner has a greater difficulty, and it is one that applies to many of his claims.

In order to demonstrate entitlement to habeasfrelirabeas petitioner must show that any errors
had a substantial influence on the jury's determination of his §a#étBrecht v. Abrahamsd@07
U.S. 619, 637 (1993) (ruling that for purposes of federal habeas review, a constitutional error that
implicates trial procedures is considered harmless if it did not have a "substantial and injurious effect
or influence in determining the jury's verdictSge also Fry v. Pliler551 U.S. 112, 117-18 (2007)
(confirming thatBrechtstandard applies in "virtually all* habeas cases). "To determine the effect
of the error undeBrecht [the court should] consider both tingpact of the [error] and the overall
weight of the evidence presented at tri®léterson v. Warrer311 F. App'x 798, 805 (6th Cir.

2009), citingBrecht 507 U.S. at 639.
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The evidence presented against Petitioner was overwhelming. Three employees at the drug
store identified Petitioner as one of the robb@rkile oftentimes stranger identification evidence
can give rise to doubts, Petitioner did not wear a mask and lingered and interacted with the
employees for an extended period of time. After the robbery, Petitioner ran across the street and was
hit by an SUV. His blood ended up on some of the proceeds from the robbery found in a nearby
alley, and worse, at the hospital he was discoverbd in possession of the personal jewelry taken
from the drug store employees. Petitioner's impldestory at trial wathat he was kidnaped by
the "true" robber at the gas station. The odiather, though, was higstimony that the various
pieces of jewelry belonged to him. The unstated premise is that the employees of the drug store lied
when they identified the jewelry as belonginghem. But setting aside the fact that Petitioner
offers no good reason why the victims would hie,certainly cannot explain how the employees
were able to tell the police about the stolen jewledfprePetitioner was caught with it. That is, the
case against Petitioner was very strong, and any i@ admitting Reed's identification testimony
did not have a substantial impact in the resHihbeas relief is not warranted based on this claim.

B. Failure to Conduct a Lineup

Petitioner next says that the trial court drigy failing to order a corporeal lineup for
Corletha Miller, who was not called as a witnasshe preliminary examination. Specifically,
Petitioner asserts that because Miller was not caliedwitness at the preliminary examination and
was not present there when Petitioner was brought into the courtroom, he had a right to test her
identification prior to trial in a corporeal lineup.

Michigan law grants a trial court discretion to order a corporeal lirreeipple v. McAllister

241 Mich. App. 466, 471 (2000). The Constitution, roer, does not create a right to a lineup.
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It is well established that habeas corpus isawilable to remedy aae court's error in the
application of state lavieee Estelle v. McGuiy02 U.S. 62, 67-68 (1991) ("Today, we reemphasize
that it is not the province of a federal habeas court to reexamine state-court determinations on
state-law questions.”). Regardless of whethee @t conferred on Petitioner a right to participate

in a lineup, a criminal defendant "enjoys no constihal right to participate in a corporeal lineup."
Payne v. Smitt207 F.Supp.2d 627, 645 (E.D.Mich. 200&8¢ also, Morris v. Giurbind 62 Fed.

Appx. 769, 771 (9th Cir. 2006) ("[T]he United Staggpreme Court has never held that a criminal
defendant has a constitutional right to a pretrial lineup€yes v. Slayto841 F. Supp. 926, 927

(W.D. Va. 1972). Because this claim does noteon a violation of constitutional rights, Petitioner

is not entitled to habeas relief.

C. Trial Court's Statement During Jury Selection

Petitioner's third claim asserts that the trial ¢denied his right to a fair trial by informing
prospective jurors during the jury selection process that Petitioner had "committed a crime against
the people" and "against the state."

During jury selection, a philosophically minded prospective juror asked the trial court why
it was appropriate for him to sit in judgment of another person:

Juror No. 5: I'm not religious, but | haadeeling. | feel thatvhy should | have to

judge someone for a crime they committedidrnot commit? If that crime was that

important for that person to commit, why tettthe Lord be the determiner of their,

their punishment or whatever.

The Court: Well, you know, that's probably a good question. Maybe the Lord might

do that. But he's committed a crime against people, he's committed a crime against

the state, and the state has a duty andatiiig, and that's why we're all here today.

[Trial, Vol I, p 28.]

Defense counsel did not object to the commdtetitioner challenged it for the first time
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during his appeal of right, and the state appellate court denied it on the merits:
Viewing the record as a whole, we conclude that the trial court's comments

did not deprive defendant of a fair and intgrtrial. Viewed in context, the trial

court's brief comments, to which defendant did not contemporaneously object, did

not rise to the level of a bench determination of defendant's guilt and were not an

attempt to improperly shift the burden to defendant or to deny defendant his

presumption of innocence. . . . Additioralthe trial court's instructions to the
prospective jurors about the presumpidimnocence and its instructions to "keep

an open mind throughout the entire course of the case [and] during deliberations"

cured any prejudicial effect from the cositbmments. We cannot conclude that the

trial court abused its discretion by denying the motion for a new trial.

Carter, supraat *2-3.

The Due Process Clause of the Fourteenthrgment requires a fair trial in a fair tribunal
before a judge with no actual bias against the defeérmmian interest ithe outcome of the casgee
Bracy v. Gramley520 U.S. 899, 904-05 (1997). Judiciabnunduct claims involve two types of
cases. One group addresses charges of "judi@al stemming from a trial judge's "personal
interest" in the outcome of a case, usually derik@d some extrajudicial association with the cause
or one of the partie§ee In re Murchisqr849 U.S. 133, 136 (1955 he second group concerns
charges of "judicial misconduct" in which th&tjudge is accused of conducting the proceedings
in a manner which exhibits a "deep-seated favaritbs antagonism that would make fair judgment
impossible."See Liteky v. United Statésl0 U.S. 540, 555-56 (1994ge also Alley v. BelBO7
F.3d 380, 386 (6th Cir. 2002). A constitutional violation occurs only when a judge's rulings or
statements show "a predisposition so extreme dispday clear inability to render fair judgment.”
Johnson v. Bagleyp44 F.3d 592, 597 (6th Cir. 2008).

The finding by the state appellate court thatitioner's trial was not rendered unfair by this

isolated comment was reasonable. The juBgititioner's case was repeatedly instructed regarding

the presumption of innocence. Immediately after the prospective jury panel was sworn, the trial
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court informed them that they would be decidihg case and not the couithe trial court also
instructed the prospective jurors that Petitiones pr&sumed to be innocent, and that "presumption

of innocence starts at the beginning of this case, lasts throughout the entire case, and even up and
during your deliberations, you have to give [Petigr] that presumption of innocence.” Tr. 11-27-

00, at 13-14. The jury was similarly instruction the presumption of innocence after they were
empaneled and again after the reimepof the evidence. Jurors do not check their common sense

at the door when they enter a dooom. If the isolated comment is read literally and in isolation,

it would be completely at odds with the trial céaimultiple instructions regarding the presumption

of innocence. In light of #h multiple instructions regarding the presumption of innocence, the
comment would not have been interpreted by ting &s an indication that the trial court was
predisposed to believe that Petitioner was guilty. Rather, the comment was intended, and would
have been interpreted by the presumptively ratipmals, as being an off-the-cuff answer to the
prospective juror's question about why it was appropriate to serve as a juror. The decision of the
state court was correct and did not unreasonably apply established federal law.

D. Habitual Offender Notice

Petitioner's fourth claim asserts that he reakinsufficient notice that he was being charged
as a habitual felony offender.

To the extent that Petitioneomtends that the prosecutor failed to comply with Michigan
Court Rule 6.112 and Michigan @wpiled Law 769.13, he has failed to state a cognizable claim
upon federal habeas review because it is a state law Sasrilolbert v. LeCureaud11 F. Supp.
1237, 1240-41 (E.D. Mich. 1993).

As far as federal law is concerned, due pssatoes not require advance notice that a trial
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on a substantive criminal charge will be followsda habitual offender enhancement. Due process
only requires that a defendant be givenoeable notice and an opportunity to be heSes Oyler

v. Boles368 U.S. 448, 452 (1962). The record revibasPetitioner and defense counsel received
sufficient notice of the habitual offender enhancement. The Criminal Information filed by the
prosecutor at the start of thetrcourt proceedings notified Petitioner that he was being charged as
a fourth-time felony offender. Petitioner nevealidnged the validity of the prior convictions at
the sentencing hearing, and he did not indicatsarprise. Petitioner was adequately informed that
he was being charged as a habitual offender. Habeas relief is not warranted on this claim.

E. Claims Raised on State Collateral Review

Petitioner's remaining four claims were raised in his motion for relief from judgment
filed in the trial court after his appeal of righis fifth claim asserts that prosecution witness
Miller committed perjury by giving inconsistent descriptions of the perpetrators. His sixth
claim asserts that one of the jurors was biased because he had previously been shot in the
face. His seventh claim asserts that his trial counsel was ineffective for various reasons.
Finally, his eighth claim asserts that his appellate counsel was ineffective for failing to raise
these claim in his appeal of right. Thesernkare procedurally defaulted because the state
court relied on an independent and adequate state law ground to deny relief.

The Michigan Court of Appeals and Michigan Supreme Court denied relief with
respect to these claims by citing Michigan Court Rule 6.508(D), which provides, in part, that
a court may not grant relief to a defendant if the motion for relief from judgment alleges

grounds for relief which could have been raised on direct appeal, absent a showing of good
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cause for the failure to raise such grounds previously and actual prejudice resulting
therefrom. See MH. CT.R. 6.508(D)(3). The United States Court of Appeals for the Sixth
Circuit recently held that the form order used by the Michigan Supreme Court to deny leave
to appeal in this case, is unexplained beeadts citation to Michigan Court Rule 6.508(D)

is ambiguous as to whether it refers to acptural default or a rejection on the mei@se
Guilmette v. Howe$24 F.3d 286, 291-92 (6th Cir. 2010) (en banc). Consequently, under
Guilmette the Court must "look through" the unexplained order of the Michigan Supreme
Court to the state trial court's decision to determine the basis for the denial of state

post-conviction relief.See Ylst v. Nunnemak®&01 U.S. 797, 803-05 (1991).

In this case, the state trial court dehrelief on procedural grounds, barring review
of Petitioner's claims. The trial court denied Petitioner's motion for relief from judgment
because Petitioner failed to establish good causgiejudice for his failure to raise his new
iIssues during his direct appeal. The language ligétk state trial court is a reference to the
default provision contained in Rule 6.508(D)(3). That rule prevents a defendant from raising
issues in a motion for relief from judgment that were not raised earlier, unless the defendant
Is able to demonstrate good cause for failing to raise them earlier, and he can show he would
suffer actual prejudice from a failure to review the new claims. The invocation of Rule
6.508(D)(3)'s language by the state trial court amounts to the imposition of an independent
and adequate state law ground for the state court's decision that bars review of his claims in

this actionSee, e.g.,McBride v. Wood)11 U.S. Dist. LEXIS 123555 ( E.D. Mich. Oct. 26,
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2011). Accordingly, these claims are procedurally defaulted.

A state prisoner who fails to comply with a state's procedural rules waives the right
to federal habeas review absent a showing of cause for noncompliance and actual prejudice
resulting from the alleged constitutional violation, or a showing of a fundamental miscarriage
of justice.See Colemarsupra

Petitioner's eighth claim asserts ineffective assistance of appellate counsel as cause
to excuse the procedural default of his other claims. Petitioner has not shown that appellate
counsel was ineffective. In order to e$i&bineffective assistance of appellate counsel,
Petitioner must show "that counsel's performance was deficient . . . [and] that the deficient
performance prejudiced the defen€@'Mara v. Wigginton24 F.3d 823, 828 (6th Cir. 1994).

In determining whether counsel's performance was deficient,
[tlhe court must . . . determine whether, in light of all the circumstances, the
identified acts or omissions were outside the wide range of professionally
competent assistance . . . . At the same time, the court should recognize that
counsel is strongly presumed to have rendered adequate assistance and made

all significant decisions in the exercise of reasonable professional judgment.

Strickland v. Washingtod66 U.S. 668, 690 (1984). Therefore, judicial scrutiny of counsel's
performance must be "highly deferentiddl’at 689. The defense is prejudiced only if “there

IS a reasonable probability that, but for counsel's unprofessional errors, the result of the
proceeding would have been differend: at 694.
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It is well-established that a criminal defendant does not have a constitutional right to
have appellate counsel raise every non-frivolous issue on afeealones v. Barne#3
U.S. 745, 751 (1983). The Supreme Court has explained:
For judges to second-guess reasonable professional judgments and impose on
appointed counsel a duty to raise every "colorable" claim suggested by a client
would disserve the . . . goal of vigorausd effective advocacy . . . . Nothing
in the Constitution or our interpretation of that document requires such a

standard.

Id. at 754.

Strategic and tactical choices regarding Wissues to pursue on appeal are "properly
left to the sound professional judgment of counddhited States v. Perr@08 F.2d 56, 59
(6th Cir. 1990). In fact, "the hallmark offective appellate advocacy" is the "process of
‘winnowing out weaker arguments on appeal and focusing on' those more likely to prevail.”
See Smith v. Murrayd77 U.S. 527, 536 (1986) (quotiiarnes 463 U.S. at 751-52).
"Generally, only when ignored issues are clearly stronger than those presented will the
presumption of effective assistance of appellate counsel be overddared v. Edwards
281 F.3d 568, 579 (6th Cir. 2002). Appellate counsel may deliver deficient performance and
prejudice a defendant by omitting a "dead-bamgner,” defined as an issue which was
obvious from the trial record and wouldvearesulted in reversal on appeate Meade v.

Lavigne 265 F. Supp. 2d 849, 870 (E.D. Mich. 2003).
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Petitioner fails to show that by omitting the claims presented in his motion for relief
from judgment, appellate counsel's performance fell outside the wide range of professionally
competent assistance. Appellate counsel pradtageimate and viable issues in Petitioner's
direct appeal. In fact, Petitioner still advanttesse same claims in this petition. Petitioner
has not shown that appellate counsel's strategy in presenting those claims and not raising the
claims contained in the motion for relief from judgment was deficient or unreasonable.
Petitioner fails to demonstrate that appella@nsel was ineffective so as to establish cause
to excuse his procedural default. These claims are barred from review.

More importantly, Petitioner has not shown that he would be prejudiced by a failure
to review his claims. "Prejudice, for purposes of procedural default analysis, requires a
showing that the default of the claim moerely created a pabdity of prejudice to the
defendant, but that it worked to his actual and substantial disadvantage, infecting his entire
trial with errors of constitutional dimensiongdmison v. Collins291 F.3d 380, 388 (6th
Cir. 2002) ¢iting United States v. Fradyd56 U.S. 152, 170-71). None of Petitioner’'s
defaulted claims worked to his actual and substantial disadvantage because the evidence of
his guilt was overwhelming. As indicated above, Petitioner was caught virtually red-handed.
He was found at the hospital in possession of the victims' jewelry. At trial he incredibly
claimed that it belonged to him. He wasntiged by all three victims, and his blood was
found on the plastic bag and coin wrapper associated with the robbery. Petitioner is in prison
because of the weighty evidence of his guilt,mextause of alleged errors in his state post-
conviction review proceeding.
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IV. Conclusion

The Court denies the petition for writ of habeas corpus. The Court also denies a certificate
of appealability to Petitioner. In order to obtain a certificate of appealability, a prisoner must make
a substantial showing of the denial of a consonai right. 28 U.S.C. § 2253(c)(2). To demonstrate
this denial, the applicant is required to show tkasonable jurists could debate whether, or agree
that, the petition should have been resolved iffardnt manner, or that the issues presented were
adequate to deserve encouragement to proceed fusthek v. McDaniel529 U.S. 473, 483-84
(2000). When a district court rejects a haljgtgtioner’s constitutional claims on the merits, the
petitioner must demonstrate that reasonable juxigtsd find the district court’s assessment of the
constitutional claims to be debatable or wrddgat 484. A federal districtourt may grant or deny
a certificate of appealability when the court issues a ruling on the habeas peétstn.v. United
States310 F. 3d 900, 901 {&Cir. 2002).

The Court denies Petitioner a Certificate of Appealability. He fails to make a substantial
showing of the denial of a federal constitutional righirists of reason would not find this Court’s
resolution of Petitioner’s claims to be debatable or that he should receive encouragement to proceed
further.Siebert v. Jackso205 F. Supp. 2d 727, 735 (E.D. Mich. 2002).

Although this Court will deny aertificate of appealability to Petitioner, the standard for
granting an application for leave to procéedorma pauperigIFP) is a lower standard than the
standard for certificates of appealabili§ee Foster v. LudwickR08 F. Supp. 2d 750, 764 (E.D.
Mich. 2002)(citingUnited States v. Youngblootil6 F. 3d 1113, 1115%Xir. 1997)). While a
certificate of appealability may only be granted if petitioner makes a substantial showing of the

denial of a constitutional right , @art may grant IFP status if it findisat an appeal is being taken
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in good faith.ld. at 764-65; 28 U.S.C. § 1915(a)(3); F&dApp.24 (a). “Good faith” requires a
showing that the issues raised are not frivolous; it does not require a showing of probable success
on the meritsFoster,208 F. Supp. 2d at 765. Although jurisfsreason would not debate this
Court’s resolution of Petitioner’s claim, the issaes not frivolous; therefore, an appeal could be
taken in good faith and Petitioner may proceed in forma paufzbris.
V. ORDER
The Court DENIES
(1) The Petition for Writ of Habeas Corpus; and
(1) A Certificate of Appealability.
The Petitioner iISRANTED leave to appeah forma pauperis.

IT IS ORDERED.

/sl Victoria A. Roberts
Victoria A. Roberts
United States District Judge

Dated: December 1, 2011

The undersigned certifies that a copy of this
document was served on the attorneys of re¢ord
by electronic means or U.S. Mail on Decembef 1,
2011.

s/Linda Vertriest
Deputy Clerk
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