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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ELLIS LEE ROBINSON, JR.,
Petitioner,

V. CASE NO. 08-14866
HONORABLE LAWRENCE P. ZATKOFF
THOMAS K. BELL,

Respondent.
/

OPINION AND ORDER
(1) GRANTING PETITIONER’'S MOTIONS TO
SUPPLEMENT HIS HABEAS PETITION,
(2) DENYING THE PETITION FOR WRIT OF HABEAS CORPUS,
(3) DENYING A CERTIFICATE OF APPEALABILITY, AND
(4) DENYING LEAVE TO PROCEED IN FORMA PAUPERIS ON APPEAL

This matter is pending before the Court gmase application for the writ of habeas corpus
pursuant to 28 U.S.C. § 2254. Petitioner Ble® Robinson, Jr., challenges his Wayne County
convictions for murder and two &arm offenses. Petitioner claims in his habeas petition that he was
denied effective assistance of appellate counsdlha claims in two motions to supplement the
habeas petition that the prosecutathheld exculpatory evidence from him. The motions to
supplement the petition are granted, but the habeas petition is denied because Petitioner has failed
to show that his attorney’s failure to raise certain claims on appeal prejudiced him and that the
prosecutor withheld material evidence.

. BACKGROUND
A. The Facts

Petitioner was charged with two countsprémeditated murder, two counts of felony
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murder, one count of felon in possession ofr@afim, and one count of possession of a firearm
during the commission, or attempt to commit, arigl(felony firearm). The charges arose from the
fatal shooting of thirty-six-year old William D. Hason and thirty-one-year old Margaret (“Deb”)
McCarty on July 8, 2002. The two victims were employed at a restaurant known as Logan’s
Roadhouse in Livonia, Michigan. Petitioner wa®mmer assistant kitchen manager at Logan’s
Roadhouse, but he was fired on June 6, 2002, ladiag convicted of embezzlement. Sometime
around June 8 - 10, 2002, Petitioner werttis sister’s house and picked up a rifle that he had left
there after he moved out of the house.

On Monday, July 8, 2002, about 5:00 a.m., thewistbms were taking inventory at Logan’s
Roadhouse. Someone threw a rock through theWwimrtow of the restaurant and then opened the
front door. The intruder went to the back of th&aarant and shot eactcirm two times. All the
money in the bottom safe (over $8,500) was taken, but the top safe was left untouched.

Other employees of Logan’s Roadhouse arrived at work between 7:40 a.m. and 8:00 a.m.
They noticed that something was wrong and caliegolice, who began their investigation shortly
afterward. By midnight, Petitioner’'s fingerprihaid been identified on a telephone, which the
intruder was suspected of having removed from the restaurant’s office and placed in a sink in the
kitchen.

Meanwhile, Petitioner went to the house of girlfriend, Natalie Anderson, and gave her
$1,000 in cash. He told her that she could usartbney however she liked and that she did not

need to know where he acquired it. The two of them went shopping and later that day they counted

! The prosecutor proceeded against Petitioner under two different theories: premeditated
murder and murder committed during the commission of a larceny. Because of this, there were
four counts of murder involving two victims.
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about $3,000 in cash that Petitioner had in his Nelgen they saw a news report about the murders
on television, Petitioner told Ms. Anderson thadiaenot have anything to do with the incident.

Several employees of Logan’s Roadhouse icapdid Petitioner in the robbery and murder.
They informed the police that Petitioner had been fired and that he had resented the fact that the
victims were promoted to a position over him. Thene appeared to be amside” job because
someone knowledgeable about the restaurant’s operations would have known that only two
employees were present at the restaurant early each Monday morning. Only an insider would also
know that the bottom safe contained money and not the top safe.

The police arrested Petitioner with Natalie Anderson on Thursday, July 11, 2002 . His
clothes were taken from him at the jail, anda@s given a blanket to wear. At 9:00 a.m. on the
following day, Sergeant Thomas Goralski @ Petitioner of his constitutional rights and
interviewed him. After Petitioner invoked higli to counsel, the interview stopped, and Petitioner
went back to his cell about 10:00 a.m.

At about 12:30 p.m., as lunch trays were being handed out, Petitioner asked to speak with
the detective. A police officer conveyed Petitioner's message to Sergeant Goralski, who returned
to speak with Petitioner about 12:50 p.m. Petitioner assured Sergeant Goralski that he wanted to
speak with him and not a lawyer, but he askedtiwr he could first see his wife and children. A
family visit occurred that evening.

Later that night, Petitionenade an oral and written statement in which he admitted to
shooting the two victims during a robbery. He exped in his statementahhe had been having
financial problems since his arrest on emb&Ent charges and termination from Logan’s

Roadhouse. He went on to say that he hguardéid the only way he could get money was from



Logan’s. So, he got his shotgun, went to a tlobse, and then proceeded to Logan’s about 4:30

or 4:45 a.m. He recognized one of the cars outsigan’s, and he entered the building after tossing

a rock through the glass. Bill waoing inventory and did not seerhi Deb was in the office, and

when he told her that he needed the money, she opened the safe and took out the money. As they
talked, he took the office telephone and put it irddngcket. Bill thenproached the two of them

and made rude comments to him. He remeetbshooting Bill, and when it was all over, both
victims were lying on the floorHe grabbed the money and ran out of the building. He went home,
changed his clothing, and put everything in a bagenTte drove to Pontiac where he discarded the

bag of clothing and the live shettgat he had taken with him frotine crime scene. He went to Ms.
Anderson’s house and put the shotgun in the garage behind a refrigerator.

Petitioner concluded his statement by stating hieatvas very remorseful, but that he had
needed the money and had not intended todnywne. The police later found the shotgun where
Petitioner said he had placed it.

B. The Motion to Suppress, Trial, Sentence, and Appeals

Before trial, Petitioner moved to suppress his confession. The trial court held an evidentiary
hearing over the course of several days and then denied the motion. At trial, the prosecution
established the facts outlined above, and the gatigulated that Petitioner had a prior conviction
for embezzlement and was not eligible to carry a firearm. Petitioner did not testify or present any
witnesses. His defense was that he gavésa faonfession, that there could have been multiple
perpetrators of the crime, and that, due todhkk bf physical evidence linkg him to the crime, the
prosecution had failed to meet its burden of proof.

On February 14, 2003, a Wayne County QircCourt jury found Petitioner guilty, as



charged, of two counts of premeditated murtéch. Comp. Laws § 750.316(1)(a), two counts of
felony murder, Mich. Comp. Laws 8 750.316(1)(b), aoent of felon inpossession of a firearm,

Mich. Comp. Laws 8§ 750.224f, and one countadbny firearm, Mich. Comp. Laws 8§ 750.227b.

The trial court merged the murder counts and sentenced Petitioner to life imprisonment for the
murders. Petitioner received a concurrent sentehti@ee years, two mams, to five years for

being a felon in possession of a firearm, and aemuis/e term of two years in prison for the felony
firearm count.

On direct appeal from his conviction, tRiener argued that (1) the admission of his
inculpatory statement to the police was improperdarded him a fair trial and (2) the trial court’s
improper evidentiary rulings deprived him o$hiight to present evidence supporting his defense.
The Michigan Court of Appealsjeeted these claims and affirmed Petitioner’s convictions in an
unpublishedper curiam opinion. See People v. Robinson, No. 248098 (Mich. Ct. App. Jan. 13,
2005).

Petitioner raised the same claims and two reswes in the Michigan Supreme Court. The
two new claims alleged that (1) Petitioner was dérmue process of law as a result of an illegal
arrest and (2) the cumulative effect of appellate counsel’s actions deprived him of effective
assistance of appellate counsel. On Oct8eP005, the Michigan Supreme Court denied leave
to appeal because it was not peded to review the issueSee People v. Robinson, 705 N.W.2d
129 (Mich. 2005) (table).

On July 24, 2006, Petitioner filed a motion for relief from judgment in the trial court. He
alleged that he was denied his Sixth Amendment right to the effective assistance of appellate

counsel. The trial court disagreed and denidi®®er's motion. The Miclyan Court of Appeals



denied Petitioner's subsequent application for leave to appeal on the ground that Petitioner had
failed to establish entittement to rdliender Michigan Court Rule 6.508(D)See People v.
Robinson, No. 282155 (Mich. Ct. App. Mar. 21, 2008). On September 22, 2008, the Michigan
Supreme Court denied leave to appeal for the same reSs®Reople v. Robinson, 755 N.W.2d

639 (Mich. 2008).

C. The Habeas Petition, Responsive Pldeag, and Motions to Supplement the Petition
Petitioner filed his habeas corpus petitionNmvember 20, 2008. Hionly claim alleges
ineffective assistance of appellate counsel. Specifically, Petitioner claims that appellate counsel
failed to procure the entire trial court recorttidailed to present the Fifth and Sixth Amendment
issues that trial counsel had preserved for appetatew. Respondent argues in an answer to the
habeas petition that Petitioner’s claim is procedurddffaulted because he failed to raise it in the

appeal of right.

Appellate counsel could not Bxpected to raise the issue of his own ineffectiveness on
appeal. Munson v. Kapture, 384 F.3d 310, 315 n.2 (6th Cir. 2004). Even if Petitioner’s
ineffectiveness claim was not procedurally defaulted, the claim lacks substantive merit, and
procedural default is not a jurisdictional limitatidPudel ski v. Wilson, 576 F.3d 595, 606 (6th Cir.
2009),cert.denied, U.S. ,130S. Ct. 3274 (2010). T therefore will proceed to address
Petitioner’s ineffective-assistance-of-counsel claim on the merits.

The Court will also address the prosecutorial-misconduct issue raised in Petitioner’'s two
motions to supplement the habeas petitionh@lgh Petitioner did not exhaust state remedies for
this claim, the claim lacks merit for reasonseayi below, and it would be a waste of time and

resources to require Petitioner to pursue additional remedies for his new claim in state court.



. STANDARD OF REVIEW
“The statutory authority of federal courts to issue habeas corpus relief for persons in state
custody is provided by 28 U.S.C. § 2254, as amended by the Antiterrorism and Effective Death
Penalty Act of 1996 (AEDPA).Harringtonv. Richter,  U.S. _, 131 S.Ct. 770, 783 (2011).
Pursuant to § 2254, state prisonars not entitled to the writ dfabeas corpus unless the state
court’s adjudication of their claims on the merits
(2) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or
(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceedings.
28 U.S.C. § 2254(d). “[W]herattual findings are challenged, the habeas petitioner has the burden
of rebutting, by clear and convincing evidence, tiespmption that the state court’s factual findings
are correct."Goodwin v. Johnson, 632 F.3d 301, 308 (6th Cir. 2011) (citing 28 U.S.C. 8 2254(e)(1)
andLandrumv. Mitchell, 625 F.3d 905, 914 (6th Cir. 2010)).
A state court’s decision is “contrary to” clearly established federal law if the state court
arrives at a conclusion opposite to that reachatidBupreme Court on a gtiea of law or if the
state court decides a case differently than the Supreme Court has on a set of materially
indistinguishable facts.Williams v. Taylor, 529 U.S. 362, 405-06 (2000). An “unreasonable
application” occurs when “a state-court demisunreasonably applies the law of [the Supreme
Court] to the facts of a prisoner’s caséd. at 409.

“A state court’s determination that a clamecks merit precludes federal habeas relief so long

as ‘fairminded jurists could disagree’ on ttwerectness of the state court’s decisidri¢hter, 131



S. Ct. at 786. To obtain a writle&beas corpus from a federal court, state prisoners must show that
the state court’s ruling on their claims “was so iagkn justification” that it resulted in “an error
well understood and comprehended in existing law beyond any possibility for fairminded
disagreement.ld. at 786-87.
[ll. DISCUSSION
A. Appellate Counsel

Petitioner alleges that he was deprived of his constitutional right to effective assistance of
appellate counsel. Specifically, Petitioner claims that his appellate attorney did not have the
complete trial record when he pursued the appleaght and did not present the claims that trial
counsel preserved at the state evidentiaryihgan Petitioner’s motion to suppress his confession.

1. Legal Framework

The Supreme Court’s decision$trickland v. Washington, 466 U.S. 668 (1984), is clearly
established federal law for purposes of evahggdin ineffective-assistance-of-counsel claiullen
v. Pinholster, _ U.S. __, , 131 S. Ct. 1388, 1403 (2011). UMSteckland, an attorney is
constitutionally ineffective if his or her “performance was deficient” and “the deficient performance
prejudiced the defense.'Srickland, 466 U.S. at 687. This standard applies to claims about
appellate counselSmith v. Robbins, 528 U.S. 259, 285 (2000).

Failure of appellate counsel to raise an issue on appeal can amount to

constitutionally ineféctive assistancéAcFarland [v. Yukins, 356 F.3d 688, 710 (6th

Cir. 2004)]. Yet, counsel has no obligatito raise every possible claim and “the

decision of which among the possible claims to pursue is ordinarily entrusted to

counsel’s professional judgmentd. An appellate attorney is not required to raise

;Org)c;r)l-meritorious claimSee Wilson v. Mitchell, 498 F.3d 491, 514-15 (6th Cir.

Jalowiec v. Bradshaw, __ F.3d __, _ , No. 08-3249, 2011 WL 3903439, at *26 (6th Cir. Sept. 7,



2011).

To prove the deficient-performance prong3ifickland, Petitioner must show that his
appellate attorney was objectively unreasonablalindgao discover arguable issues to appeal and
in failing to file a brief raising the issueRobbins, 528 U.S. at 285. To satisfy the prejudice prong,
Petitioner must demonstrate a reasonable probathiatyhe would have prevailed on appeal were
it not for his attorney’s unprofessional errotd.

The Michigan Appellate Assigned Counsekfam (MAACS) determined that Petitioner’s
appellate counsel violated five of their Minim@tandards for Indigent @ninal Appellate Defense
Services. According to MAACS, appellate coeinsfailed to conduct a personal interview with
Petitioner in the initial stages of the representation; failed to promptly request and review all
transcripts and lower court recordailed to comply with all applicable court rules regarding the
timely filing of pleadings; failed to request omigument; and did not keep Petitioner apprised of
the progress of his case by providing him with the appellate brief.

The issue in this case, however, is whether appellate counsel was ineffective for failing to
argue that Petitioner’s arrest sveavalid, that his confession was involuntary, and that the police
violated the principles announcedvtirandav. Arizona, 384 U.S. 436 (1966). Although appellate
counsel challenged the admission of Petitioner'sessibn, he did not address these specific issues,
which trial counsel preserved at the evidagtiaearing on Petitioner’s motion to suppress the
confession. Appellate counsel also did not possess the complete trial court record, including two
volumes of the transcript of the evidentiary hearbejore he filed his appellate brief. In order to
determine whether these omissions amountednstitutionally ineffective assistance of counsel,

the Court must review the merits of Petitionerais about his arresbhd confession. The Court



must then determine whether the state court’s conclusion that Petitioner was not deprived of
effective assistance of appellate counsel was contrary to, or an unreasonable application of,
Strickland.

2. Probable Cause to Arrest

Petitioner argued through counsel at the statkeatiary hearing that the prosecution rushed
to judgment and arrested him on the basis of maspicion. He claimed that the arrest occurred
in the absence of a warrant or probable causegport the arrest and that his confession should be
suppressed because the arrest was illegal. The trial court concluded that the police did have
probable cause to detain and arrest Petitioner.

“The Fourth Amendment forbids ‘unreasonable searches and seizures,” and this usually
requires the police to have probable causewarrant before making an arredtérring v. United
Sates, 555 U.S. 135, 136 (2009). Probable cause for astaxests if, at the moment the arrest was
made, the facts and circumstances “were suffic@emtarrant a prudent man in believing that the
petitioner had committed or was committing an offendgetk v. Ohio, 379 U.S. 89, 91 (1964).

“The validity of the arrest does not depend on Wwlethe suspect actually committed a crime . . .
" Michigan v. DeFillippo, 443 U.S. 31, 36 (1979).

Before Petitioner’s arrest, the police knew that Petitioner had left a fingerprint on the office
telephone at Logan’s Roadhouse. Although Petitioner had once been employed there, he was
terminated a month earlier, and his fingerpoverlapped other fingerprints on the telephone. This
was an indication that his fingemt was the most recent one. There was additional evidence that
the telephone had been removed from its ukgation and thrown in the sink. This evidence

suggested that Petitioner moved the telephone during the robbery to prevent the victims from calling
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for help.

At least five employees of Logan’s Roadheugormed the police on July 8 or 9, 2002, that
they thought Petitioner was a possible suspect. The employees based their suspicions on the fact
that Petitioner had been terminated from hisyads having financial difficiies, and had expressed
resentment when the victims were promoted.

There were also reasons to believe that the crime was committed by an insider. According
to employees of Logan’s Roadhouse, someondiéarwith the operation of the restaurant would
have known that only two employees were preaehiO0 a.m. on Mondays and that the employees
would deactivate the alarm system when theyredthe building. Aninsider would also know that
only the bottom safe contained money.

The Court concludes from the employees’ statements and the fingerprint evidence that the
police had sufficient information to believet®ener had a motive and an opportunity to commit
the crime and probably did commit the robbery amlders. Therefore, probable cause existed to
arrest Petitioner, and appellate counsel was noeicife for failing to raise this issue in the appeal
of right.
3. TheMiranda Issue

Petitioner maintained at the pretrial evidentiary hearing that his constitutional rights were
violated when Sergeant Garolski re-interrogatém after he invoked &iright to counsel. He
claimed that he merely made a request to sdaimigy and that he was not properly advised of his
constitutional rights before the second interrogation.

The trial court determined at the conclusiortted evidentiary hearing that Petitioner re-

initiated communication with Sergeant Goralski &mat Goralski then advised Petitioner of his
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constitutional rights. The trial court concludedttRetitioner’s waiver of counsel was knowing and
intelligent.
a. Clearly Established Law

The Fifth Amendment to the United States Constitution provides that “[n]o person shall be
... compelled in any criminal case to be a witness against himself.” oONST.Gmend. V. “To
give force to the Constitution’s protection agagwhpelled self-incrimination, the [Supreme] Court
established iMiranda ‘certain procedural safeguards thajuie police to advise criminal suspects
of their rights under the Fifth and Fourteenth Amendments before commencing custodial
interrogation.” Florida v. Powell, _ U.S. _, | 130 S. Ct. 1195, 1203 (2010) (quoting
Duckworth v. Eagan, 492 U.S. 195, 201 (1989)). “Prior to any questioning, the person must be
warned that he has a right to remain silent,dhgtstatement he does make may be used as evidence
against him, and that he has a right to the presence of an attorney, either retained or appointed.”
Miranda, 384 U.S. at 444.

After being informed of these rights, the individual may nevertheless choose to speak

with police. In that caseny of his subsequent statements may be used as evidence

against him, provided the government camdestrate that he “waived his privilege

against self-incrimination and his rightrgtained or appointed counsel . . . [under

the] high standards of proof [set] fitve waiver of constitutional rightsId. at 475,

86 S.Ct. 1602 (citingohnson v. Zerbst, 304 U.S. 458, 58 S.Ct. 1019, 82 L.Ed. 1461

(1938)). This requires proof thathe individual relinquished his rights

voluntarily—as a “product of a free and delibte choice rather than intimidation,

coercion, or deception”—and knowingly—“withfull awareness of both the nature

of the right being abandoned and the eapgences of the decision to abandon it.”

Moranv. Burbine, 475 U.S. 412, 421, 106 S.Ct. 1135, 89 L.Ed.2d 410 (1986).
McKinney v. Ludwick, _ F.3d __, , No. 10-1669, 2011 WL 3628854, at *4 (6th Cir. Aug. 19,
2011).

If, on the other hand, the suspect indicatesgtstage of the process that he does not want
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to be interrogated, the police may not question Itiranda, 384 U.S. at 445. And if he states that
he wants an attorney, the interrogation must stapsubsequent interrogation may take place until
counsel is present . . . Montgov. Louisiana, __ U.S. |, |, 129 &t. 2079, 2089-90 (2009).
An exception exists when “the accused himself initiates further communication, exchanges, or
conversations with the police Edwardsv. Arizona, 451 U.S. 477, 484-85 (1981).

In other words, after an individual asks for counsel during interrogation, the

government cannot demonstrate a valid waiver of this right absent the “necessary

fact that the accused, not the policgpened the dialogue with the authorities,”

Edwards, 451 U.S. at 486 n. 9, 101 S. Ct. 1880, by “evinc[ing] a willingness and a

desire for a generalized discussion about the investigat@egon v. Bradshaw,

462 U.S. 1039, 045-46, 103 S. Ct. 2830, 77 L. Ed. 2d 405 (1983) (plurality

opinion).
McKinney v. Ludwick, 2011 WL 3628854, at *4.

b. Application

Sergeant Thomas Goralski testified at the enithry hearing held in state court that he
advised Petitioner of his constitutional rights befaterrogating Petitioner at 9:00 a.m. on Friday,
July 12, 2002. Petitioner initialed the waiver-of-rigiaisn to signify that he understood his rights.
About an hour later, Petitioner stated to Goralskddih’t want to talk any more. | think | need a
lawyer.” Sergeant Goralski then asked, “Do yeeda lawyer?” Petitioner responded, “Yes, | need
a lawyer.” At that point, Goralski terminatélae interrogation and tuea Petitioner over to the
jailer.

According to police officer Scott Sczepan$titioner asked to speak with a detective about
12:30 p.m. that day as lunch traysrevbeing distributed to the inmatmn jail. Petitioner said, “It's

very important. | think his name Tom.” Sergeant Goralski then returned and started a second

interview with Petitioner. Before talking abatie case, however, Goralski attempted to clarify
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Petitioner’s intent. Petitioner assured Goralski thatil@ot want an attoay and that he did want
to speak with Goralski.

Goralski then briefly reviewed the constitutibnghts form with Petitioner. He did not read
each individual right verbatim, but he did expltiat they were the same rights which he had gone
over previously. He asked Petitioner to initial foem to signify that he was re-initiating the
interview. Petitioner complied with Goralski’s request and stated that he intended to tell Goralski
about the murders but that he wanted to see mgyfdirst. A family visit was arranged for that
evening. Following the visit, Sergeant Gokalsonducted a third terview with Petitioner.
Petitioner then provided Sergeant Goralski witloeal and written confession. He did not request
a lawyer during that interview.

Petitioner gave a different version of the faadtthe evidentiary hearing. He denied asking
to see his family during the second interview. diemed instead that Sergeant Goralski had told
him something was wrong with his wife and child@nd that Goralski refused to give him any
additional information about his family until he agreed to say that he re-initiated interview.
Petitioner also claimed that Goralski did not gordws rights with him before the second interview.
Petitioner testified that he ultimately made a stateinbecause he was tdltht, if he did make a
statement, (1) he would be able to see his waife children, (2) his girlfriend, Natalie Anderson,
would be released from jail, and (3) he couldhgone. He also testifiethat Sergeant Goralski
coached him as to what to write.

The trial court found the police officers’stitmony to be more credible than Petitioner’s
testimony. This determination on the credibildl witnesses is entitteto a presumption of

correctness because Petitioner has not rebutted itledh and convincing evidence. 28 U.S.C. §
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2254(e)(1);see also Miller v. Fenton, 474 U.S. 104, 116-17 (1985) (explaining that state-court
findings on subsidiary questions, such as ansassent of credibility, are conclusive on the habeas
court if the findings are fairly supported by the record). Petitioner admitted at the evidentiary
hearing that, during his brief visit with his wjfbe did not ask her toontact a lawyer. Ms.
Anderson also testified at theidgntiary hearing that she did not contact a lawyer for Petitioner
after her release from jail even though she clditochave heard Petitioneepeatedly request a
lawyer when they were in jail together. In ligithe fact that neither Petitioner, nor Ms. Anderson,
requested a lawyer for Petitioner when given the dppdy, the trial court’s determination that the
defense witnesses were not credible is entitled to a presumption of correctness.

With that in mind, the weight of the evidence at the evidentiary hearing indicated that
Petitioner was advised of his constitutional rights and waived his rights. He subsequently invoked
his right to remain silent and his right to coeln$ut he later evinced a willingness and desire to
discuss the crime. He then reopened the dialagiiethe police. At that time, he was reminded
of his constitutional rights. Hevaived his rights a second time, and during the interview that
followed his visit with family, he did not express a desire to remain silent or to see a lawyer.

The Court concludes that Petitioner’s Fifth Amdenent right not to incriminate himself and
his Sixth Amendment right to counsel were not violated. As such, appellate counsel was not
ineffective for failing to raise this issue on appeal.

4. The Voluntariness of Petitioner's Confession

Petitioner argued through counsel at the evidentiaaying in state court that his confession

was the product of psychological coercion. He aaied that he was kept isolated for almost

twenty-four hours and that the police took his clotieesmasculate him. He also argued that the
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police used his wife and children as a bargaining hinduce the confession. The trial court did
not find these arguments credible. The court detesdat the conclusion of the evidentiary hearing
that Petitioner’s confession was the product of a free and voluntary choice.
a. Clearly Established Federal Law

The test for voluntariness of a confession is whether

“the confession [was] the product of@ssentially free and unconstrained choice by

its maker[.] Ifitis, if he has willed toonfess, it may be used against him. If it is

not, if his will has been overborne and his capacity for self-determination critically

impaired, the use of his confession offends due process.”
Schnecklothv. Bustamonte, 412 U.S. 218, 225-26 (1973) (quotidg ombev. Connecticut, 367 U.S.
568, 602 (1961)). When determining whether a defetsleill was overborne in a particular case,
courts must assess

the totality of all the surrounding circurastces — both the characteristics of the

accused and the details of the interrogatiome of the factors taken into account

have included the youth of the accused,du& bf education, or his low intelligence,

the lack of any advice to the accusedhaf constitutional rights, the length of

detention, the repeated and prolongetumaof the questioning, and the use of

physical punishment such as the deprivation of food or sleep.
Id. at 226 (citations omitted). Courts must ‘&letine[] the factual circumstances surrounding the
confession, assess|] the psychological impact eratitcused, and evaluate[] the legal significance
of how the accused reactedd. (citing Culombe, 367 U.S. at 603).

b. Application

Petitioner was approximately thirty years atchis interrogation on July 12, 2002. He was

a high school graduate and had completed aaméia half of schooling at a community college.

It was undisputed at the evidentiary hegrthat Sergeant Goralski read Petitioner’s

constitutional rights to him before the first intexw. Although Petitioner claimed at the evidentiary
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hearing that he was not advised of his titusonal rights before the second interview, he
apparently initialed the constitutional rights forreeond time to signify th&ie was aware of his
rights and wanted to waive them. Sergeant [Skiravas convinced that Petitioner understood his
rights.

“[A] defendant faces an uphill climb when, asre, he argues that a confession was
involuntary even though he properly recehand waived his Miranda rights3mpson v. Jackson,

615 F.3d 421, 432 (6th Cir. 201@gtition for cert. filed, 79 U.S.L.W. 3246 (Oct. 4, 2010) (No. 10-
458). “[T]he facts of a given interview must bgesially egregious to lead to the conclusion that
a state court’s application of Supreme Cawbluntariness case law was unreasonable for purposes
of habeas relief under AEDPAIU.

The other facts in this case do not lead to the conclusion that Petitioner’s confession was
involuntary. Petitioner testified at the hearing thiatjail cell was extremely cold and that he was
not given any food or drink on his first day in jail. éemf this were true, he did not arrive at the jail
until about 2:00 p.m. oduly 11, 2002, and jail records indicated that, on the following day,
prisoners were fed four timeleginning at 6:30 a.m. Petitioner had a toilet in his cell, and he
admitted that he was permitted to smoke a cigarette on a few occasions. The stop-action
photographs taken of his cell indicate that hetsdépome point, and, according the police, he did
not appear to be under thigluence of any substances. It also does not appear that to the police
used his family as an inducement to get Petitibmeestify, because Petitioner confessed after he
saw his family.

Although the record indicates that all Petiter’'s clothes, including his underwear, were

taken from him and that he was given only a blaakée some slippers to wear, there is no evidence
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that this was done to weaken his resolve. dibthes apparently were taken as possible evidence,
and the jailer initially could not find any substituiethes for Petitioner. Petitioner denied being
cold during the interview with Sergeant Garo)skid he received a jumpsuit later that afternoon.

He was dressed by the time his family visited him and before his subsequent conversation with
Sergeant Goralski when he confessed.

The first interview lasted about an hour, anelgtecond interview apparently was short also,
because Petitioner asked to see his family before saying anything about the case. The third interview
was longer, but the officer, who observed the inéanthrough a closed circuit television, testified
at the evidentiary hearing that Petitioner todiew breaks. During one break in the interview,
Petitioner complimented the officers for being gentlemen and for treating him humanely. He also
stated that he had to sleep in the bed that he had made and that he had hurt a lot of people. His
written confession states that his statement was voluntary.

The Court concludes from the totality of the circumstances that Petitioner’s confession was
voluntary, not coerced. Consequently, appellate aduvess not ineffective for failing to raise this
issue on appeal.

5. Conclusion on Petitioner’s Ineffectiveness Claim

The trial court opined on review of Petitionerlaim about appellate counsel that counsel’'s
failure to raise certain issues preserved by ¢toahsel was not evidence of ineffective assistance.
Petitioner has failed to prove that this ngliwas an objectively unreasonable application of
Strickland.

Even if appellate counsel’s performance @afcient, there is not a reasonable probability

that the outcome of Petitioner’s appeal would have been different had his appellate attorney obtained
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the full trial record and presented the specific argisimade at the evidentiary hearing. Therefore,
the allegedly deficient performance did not prejudice Petitioner’'s appeal. The Court declines to
issue the writ of habeas corpus on the basis of Petitioner’s claim about appellate counsel.

B. The Prosecutor

In his motions to supplement the habeasition, Petitioner claims that the prosecutor
withheld evidence from him. Petitioner purpdds$ave newly-discovered evidence consisting of
the medical examiner’s investigative reports.titeaer claims that the reports are proof of his
innocence.

The Supreme Court held Brady v. Maryland, 373 U.S. 83, 87 (1963), that “suppression
by the prosecution of evidence favorable to an sedwpon request violates due process where the
evidence is material either to guilt or to punishmergspective of the goodith or bad faith of the
prosecution.” “There are tbe components of a tridgady violation: The evidence at issue must
be favorable to the accused, either because it is exculpatory, or because it is impeaching; that
evidence must have been suppressed by the Sitduer; willfully or inadvertently; and prejudice
must have ensued 3rickler v. Greene, 527 U.S. 263, 281-82 (1999).

According to Petitioner, the medical reportséeently acquired show that the police staged
the crime scene by moving the victims’ bodies before the county medical examiner arrived.
Petitioner also concludes from the reports that the police did not notify the medical examiner until
over four hours after the police arrived on the scdinese facts, eventifue, are insignificant and
shed no light on the ultimate issue at trialetiter Petitioner killed William Harrison and Margaret
McCarty. Thus, the newly discovered evidence is not exculpatory.

Even if the newly-discovered evidence could have been used to impeach prosecution
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witnesses regarding the location of the bodibe evidence against Petitioner, including his
confession, was overwhelming. There is not aogeaisle probability that the allegedly suppressed
evidence would have produced a different verdi@nsequently, Petitioner has failed to establish
a trueBrady claim.

V. CONCLUSION

The state courts’ rejection of Petitioner’s claoiignot result in decisions that were contrary
to federal law, unreasonable applications of fddavwa or unreasonable determinations of the facts.
Accordingly, the petition for a writ of habeas corpus [Dkt. #DENIED.

The Court furtheDENIES a certificate of appealability on Petitioner’s claim that his
appellate attorney was ineffective because reasepaists could not debate the Court’s resolution
of that claim. Sack v. McDaniel, 529 U.S. 473, 483-84 (2000). The Court dMENIES a
certificate of appealability on PetitionerBrady claim because that claim does not deserve
encouragement to proceed further and reasonaiésjaould not debate whether the issue should
have been resolved differentl\d. Petitioner may not proceatforma pauperison appeal because
his claims lack merit, and such an appeal @mait be taken in good fait 28 U.S.C. § 1915(a)(3).
Finally, as noted above, Petitioner's motionsupplement the habeas petition [dkt. #12 and dkt.

#13] areGRANTED.

S/Lawrence P. Zatkoff
LAWRENCE P. ZATKOFF
UNITED STATES DISTRICT JUDGE

Dated: September 28, 2011
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CERTIFICATE OF SERVICE

The undersigned certifies that a copy of Brsler was served upon the attorneys of record
by electronic or U.S. mail on September 28, 2011.

S/Marie E. Verlinde
Case Manager
(810) 984-3290
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