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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
GREG ALLEN WINER,

Petitioner,

CASE NO. 2:09-CV-10192
V. HONORABLE GERALD E. ROSEN

HUGH WOLFENBARGER,

Respondent.
/

OPINION AND ORDER DENYING THE PETITION FOR A WRIT OF HABEAS
CORPUS, DENYING A CERTIFICATE OF APPEALABILITY, AND
DENYING LEAVE TO PROCEED IN FORMA PAUPERIS ON APPEAL

I ntroduction

This is a habeas case brought pursuant to 28 U.S.C. § 2254. Michigan prisoner Greg Allen
Winer (“Petitioner”) was convicted of one count of first-degree criminal sexual condum, M
CompP.LAWS § 750.520b, and three counts of secongrele criminal sexual conduct, . Comp.
LAws § 750.520c, following a jury trial in the Oakid County Circuit Court and was sentenced to
concurrent terms of 15 to 40 years impriseminand 10 to 15 years imprisonment on those
convictions. In his pleadings, Petitioner raisesnas concerning the effectiveness of trial and
appellate counsel, the exclusion of certain edstimony, and the admission of rebuttal testimony
and a suicide reference. For the reasons sét the Court denies the petition for a writ of habeas
corpus. The Court also denies a certificztappealability and denies leave to proceetbrma

pauperison appeal.
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[l. Facts and Procedural History

Petitioner’s convictions arise from the sexusdault of his nine-year-old step-daughter at
their home in Royal Oak, Michigan in 2003. Thetwn testified that the sexual abuse occurred in
the mornings before school after her mother lefafork and her step-brother left for middle school.

The incidents occurred in Petitiareeand her mother’s upstairsdreom when she went to wake
up Petitioner or take the dog out before schoole Viktim testified thashe got into bed with
Petitioner and he touched her private area, rubim§jngers in a circular motion and sometimes
used a blue gel from the nightstand. She aldibiéesthat Petitioner put his penis in her mouth and
touched or rubbed her private area with his pedine described his penis as having veins and being
round with a hole on top. The victim testifiechtlshe did not tell her mom about the incidents
because she was scared, she did not wantttmtgetrouble, and she did not know what would
happen if she told.

On cross-examination, the victim testified tehe had sex education class at school. She
said that she never put a note in the “private box” or told her teacher that she had been sexually
abused. She could not recall hslae got into Petitioner’s bed each time. She initially stated that
she could not remember telling her mother tehé saw part of an x-rated movie at her
grandmother’'s home, and then denied seeing such a movie. She also denied seeing a penis-like
object in the playroom and denied reporting thatabuse occurred in the attic. She admitted that
she twice denied being abused when questionéa@ibmother and admitted that she lied when she
told her kindergarten teacher that her mother was pregnant with twins.

The victim’s mother, Tanya Winer, testifigllat she met Petitioner while living with her

daughter and her mother in Hazel Park. They moved to Oak Park to live with Petitioner in 1997.



They moved to Royal Oak with Petitioner and his son in September, 2002. Mrs. Winer first learned
of the sexual abuse on January 22, 2004 after watching an Oprah Winfrey show about childhood
sexual abuse and questioning her daughter. MnseMgiaid that her daughter initially denied that
anyone had touched her inappropriately, but Mrsi@Miid not believe that she was telling the truth
because she looked away when she said it. Mrs. Winer persisted in questioning her daughter, at one
point telling her that if she did not tell the trushhe (Mrs. Winer) could die. Her daughter said that
she did not want to talk about it, but evetifuadmitted that Petitioner had sexually abused her.
Her daughter explained that he had touched heatgrarea with his fingers and put his penis in her
mouth. Mrs. Winer confirmed that she kept a lgakon her nightstand for sexual use and testified
that Petitioner also rubbed her private area with thaigeg a circular motion. At the end of their
discussion, Mrs. Winer told her daughter to cleaprand not to say arlyihg, and assured her that
she would take care of the situation. After dméldren went to bed that evening, Mrs. Winer
confronted Petitioner about the abuse allegations. He responded, “What, | can’t believe this.”
Mrs. Winer kept her daughter home on another school day so that they could talk more in
private. Mrs. Winer asked her daughter to describe what happened again. She then decided to
record their conversation because she was coede¢hat she might not remember everything and
she wanted people to be aware of her questindsher daughter’s responses. The recording was
played for the jury, and both the recording and a transcript were admitted into evidence.
Mrs. Winer further testified that she played the recording for Petitioner when he returned
home. She asked him whether he would sayhiatlaughter was lying. He replied, “No,” stating
that he believed her, but he didt do it. Petitioner asked to tdtkthe victim. The three of them

talked in the living room. Her daughter seemed nervous and scared. Mrs. Winer recorded their



conversation. The recording was played for the jury. Mrs. Winer and Petitioner had subsequent
conversations about the situation. Petitioner continogay that he believed the victim but did not
do it, and suggested counseling. A few day lafies, Winer discussed the matter with a doctor at
work, and he suggested that she call socialsesviMrs. Winer told Petitioner that she planned on
reporting the abuse that afternoon and called sseraices. Petitioner moved out of the home. He
subsequently called Mrs. Winer and they reviea@uputer printouts on “sleep sex” as a possible
explanation for what had happened. He said that he did not want to hurt anyone and seemed
depressed. During a conversation on February 11, 2004, he told her that if anything happened to
him, she should tell the children he was in aacardent. Mrs. Winer and her daughter moved back
to Hazel Park to live with her mother in April, 2004.

On cross-examination, Mrs. Winer testified thet daughter had segucation at school and
that students were able to put a note into aapeibox if they had been sexually abused. She said
that she was aware that her daughter had viewge ated movie at her grandmother’'s home. She
also testified that she kept a penis-like dilda imox in her bedroom and that, near the time of the
sexual abuse allegations, Petitioner found the dildberchildren’s playroom. She spoke to the
children about it. Mrs. Winer was not aware oy dexual abuse in Oak Park or in the attic. She
indicated that she had concerns about her daugbteltgyical father and dinot trust him, but was
not further questioned about the matter.

Royal Oak Police Detective Frank Bonnette teedithat he received a report from protective
services about the sexual abuse on January 28, Z00#hterview at Care House was conducted
on February 5, 2004. Police and the prosecutor algieeto observe the interview through a one-

way mirror. On cross-examination, DetectB@nnette acknowledged that the Care House reports



indicated that the victim said she was sexualBaalted in the attic, not the bedroom, and that she
initially reported that the incidents occurred in Oak Park, not Royal Oak.

Petitioner testified in his own defense at trial. He described the family’s morning routine and
said that there was no reason for his step-daughtayme up to his bedroom in the morning. He
denied sexually abusing her or touching her inappately. He recalled finding his wife’s dildo
in the playroom and returning it to her. Wisde questioned the children about it, they knew what
it was and admitted touching it, but did not s&yo took it from the bedroom. Petitioner recalled
being confronted with the sexual abuse allegations, listening to the recorded conversation, and
speaking with his wife and step-daughter to determine why she would make up such a story.
Petitioner said that his step-daughter wanted tariv¢azel Park near her friends and that she may
have felt less important in her mom’s life due to their step-family situation.

Michael Reynolds, Director of Technical an@fhing Services for Oak Park, testified that
he hired Petitioner to work as a code inspeict@997, that Petitioner worked for him for six years,
and that Petitioner was promoted to a supervisory position. Reynolds also testified that Petitioner
had a reputation for truth and honesty in the community.

Petitioner also presented two expert withessagaat Dr. Katherine Okla testified as a
defense expert in clinical psychology. She reviewed the taped recordings, police reports, Care
House file, and preliminary examination transcript in this case. She explained that how the
interview process can affect what a child says@members and said that sexual abuse interviews
should be conducted in a neutral place by propeaiyned professional using open-ended questions.

Dr. Okla noted that there was no record of M&ner’s first conversation with her daughter, so

there was no way to determine the propriety ofchestions. Dr. Oklaxpressed concerns about



the second, recorded conversation because Mrs. Winer did not ask open-ended questions, she
repeated questions, she injected emotional issuesshe was the child’s mother. Dr. Okla also
testified that family issues can affect a child’s motivation for saying things, and explained that
having a new step-family, moving, and changing schoah be stressful for a child. On cross-
examination, Dr. Okla acknowledged that the viatorrected her mother several times during their
recorded conversation.

Dr. Michael Abramsky testified as a defengpeaat in clinical and forensic psychology. He
wrote an article about criminal profiling in»seal assault cases. He interviewed Petitioner and
conducted standardized personality testing on [@mAbramsky opined that those tests indicated
that Petitioner did not possess a “character logicahdee, that is ingrained maladaptive patterns
of being either assaultive or aggressive.” Dr. Abramsky also discussed the three types of sexual
predators - pedophiles who have exclusive intémestildren, sexual predators who are anti-social,
and situational actors who commit one-time @suinder unigue circumstances. Defense counsel
attempted to elicit Dr. Abramsky’s opinion about wieztPetitioner fit any of those profiles, but the
trial court would not allow it. On cross-examination, Dr. Abramsky acknowledged that child
molesters usually choose a private locationammit numerous acts before being caught, and that
children are usually molested by someone close to them amd ddtenot understand the
wrongfulness of such conduct.

In rebuttal, the prosecution called Amy Allen, a case manager and forensic interviewer at
Care House. Ms. Allen listened to the tapexversation between Mrs. Winer and her daughter and
reviewed the transcript. She testified that Mrs. Winer's statements and questions seeking

clarification from her daughter were not iroper. Many of the questions were good and did not



convey that Mrs. Winer wanted a particular response. While some questions were leading or
suggestive, the victim’s responses showed shatwas neither led nor suggestible. Ms. Allen
explained that most suggestible children are under five years old and that research showed that
children ages eight to ten were no more suggestible than adults.
At the close of trial, the jury found Petitionerilgyiof the charged offenses. The trial court
subsequently sentenced him to the terms of imprisonment previously set forth.
Following sentencing, Petitioner filed an appaslof right with tle Michigan Court of
Appeals asserting the following claims:
l. The case should be remanded for a new trial because critical evidence of
flaws in the child’s inteview process were not presented to the jury and
justice was not served.
I. The case should be remanded f@iatherhearing where trial counsel failed
to properly seek expert services, fdite educate himself on the expertise of
witnesses in order to effectively ggi®n them, failed to raise admissibility
issues pre-trial, failed to rehabilitate the experts, and failed to introduce
critical distinctions among the child’s interviews.
lll.  The trial court erred in excluding Dr. Michael Abramsky’s testimony that
Petitioner did not possess the characteristics of a sexual predator, which

violated Petitioner’s Sixth Amendment right to present a defense.

IV.  Petitioner was entitled to introduce evidence of his good character generally
and specific traits of good character walet to the charges and his defense.

V. Social worker Amy Allen’s testimony, admitted as rebuttal testimony, was
in fact direct testimony admitted in violation of Petitioner’s constitutional
right to a fair trial.

VI.  The trial court and the probation department improperly considered
Petitioner’'s failure to accept responsibility where he maintained his
innocence and this violated his rights to remain silent and to appeal.

VIl.  The presumptive nature of Michag's sentencing guidelines violates a
defendant’s rights to a jury trial and to a presumption of innocence.



The Michigan Court of Appeatienied relief on those claims and affirmed Petitioner’s convictions
and sentences?eople v. WinerNo. 267299, 2007 WL 1138399 (Mich. Ct. App. April 17, 2007)
(unpublished). Petitioner filed an application feave to appeal with tidichigan Supreme Court
raising the same claims, which waenied in a standard ordd?eople v. Wine80 Mich. 925, 740
N.W.2d 280 (2007). Petitioner also filed a petitiondowrit of certiorari with the United States
Supreme Court, which was deniéd/iner v. Michigan552 U.S. 1299 (2008).
Petitioner, through counsel, thereafter instituted this federal habeas action raising the
following claims:
l. Petitioner was denied due process of &nd a fair trial when the Michigan
courts failed to remand his case totitie court for purposes of establishing
his claim of ineffective assistance of counsel.
I. Petitioner was denied due process of &nd a fair trial when the Michigan
courts failed to reverse his convictions based upon a refusal to admit

evidence as to whether he met the sex offender profile.

[I. Petitioner was denied due process of nd a fair trial when the Michigan
courts failed to reverse his convictions based on improper rebuttal testimony.

IV.  Petitioner was denied due process of law and his Sixth Amendment rights
when he was denied the effective assistance of appellate counsel.

V. Petitioner was denied due process of law and a fair trial when testimony
about possible suicide was admitted into evidence.

Petitioner subsequently filed an amended petition raising the same claims, but indicating that his
ineffective assistance of appellate counsel cldiat not been presented to the state courts and
requesting that those claims be withdrawn sth¢iueé Court find them to be unexhausted and cause
for dismissal. Respondent has filed an angwére amended petition contending that it should be

denied for lack of merit.



[1l. Standard of Review

The provisions of the Antiterrorism and Eftive Death Penalty Act of 1996 (“AEDPA”),
codified 28 U.S.C. § 2244t seq. govern this case because Petitioner filed this petition after the
AEDPA's effective dateSee Lindh v. Murphy21 U.S. 320, 336 (1997). The AEDPA provides:

An application for a writ of habeas rpus on behalf of a person in custody

pursuant to the judgment of a State couallsiot be granted with respect to any

claim that was adjudicated on the menitsState court proceedings unless the

adjudication of the claim--

(2) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the
Supreme Court of the United States; or

(2) resulted in a decision that wasbd on an unreasonable determination of
the facts in light of the evidencegsented in the State court proceeding.

28 U.S.C. §2254(d) (1996).

“A state court’s decision is ‘contrary to’ .clearly established law if it ‘applies a rule that
contradicts the governing law set forth in [Supreédegirt cases] or if it ‘onfronts a set of facts
that are materially indistinguishable from action of [the Supreme] Court and nevertheless
arrives at a result different from [that] precedenMitchell v. Esparza540 U.S. 12, 15-16 (2003)
(per curiam) (quotingVilliams v. Tayloy529 U.S. 362, 405-06 (20003ke als@ell v. Cone535
U.S. 685, 694 (2002). “[T]he ‘unreasonable aggdiion’ prong of § 2254(d)(1) permits a federal
habeas court to ‘grant the writ if the state ¢alentifies the correct governing legal principle from
[the Supreme] Court but unreasbhyaapplies that principle tthe facts of petitioner's case.”
Wiggins v. Smitfb39 U.S. 510, 520 (2003) (quotiglliams, 529 U.S. at 413kee alsdBell, 535
U.S. at 694. However, “[i]n order for a fedecalurt find a state court’s application of [Supreme

Court] precedent ‘unreasonable,’ the state coudtssion must have been more than incorrect or



erroneous. The state court’s applicatiorstinave been ‘objectively unreasonabl@/igging 539
U.S. at 520-21 (citations omitteddee alsdVilliams, 529 U.S. at 409. “AEDPA thus imposes a
‘highly deferential standard for evaluating statext rulings,” and ‘demands that state-court
decisions be given the benefit of the douldi®&nico v. Left U.S. , 130 S. Ct. 1855, 1862 (2010)
(quotingLindh, 521 U.S. at 333, n. Woodford v. Viscotti537 U.S. 19, 24 (2002) (per curiam)).
The Supreme Court recently held that “a statets determination that a claim lacks merit
precludes federal habeas relief so long as ‘fiaided jurists could disagree’ on the correctness of
the state court’s decision.Harrington v. Richter _ U.S. , 131 S. Ct. 770, 786 (2011) (citing
Yarborough v. Alvarad®b41 U.S. 652, 664 (2004)). The Seipee Court emphasized “that even
a strong case for relief does not mean the staig’s contrary conclusion was unreasonabld.”
( citing Lockyer v. Andradeég38 U.S. 63, 75 (2003). Pursuangt@254(d), “a habeas court must
determine what arguments or theories supported or . . . could have supported, the state court’s
decision; and then it must ask whether it is g@ediairminded jurists could disagree that those
arguments or theories are inconsistent withhilding in a prior decisiondf the Supreme Court.
Id. Thus, in order to obtain habeas relief in fedeaairt, a state prisoner must show that the state
court’s rejection of his claim “was so lackingusstification that there was an error well understood
and comprehended in existing law beyond any possibility for fairminded disagreeldent.”
Section 2254(d)(1) limits a federal habeas csugview to a determination of whether the
state court’s decision comports with clearly bithed federal law as determined by the Supreme
Court at the time the state court renders its decis®ee Williams529 U.S. at 412;see also
Knowles v. Mirzayange U.S. ,129S.Ct. 1411, 1419 (200®)t{ng that the Supreme Court “has

held on numerous occasions that itis not ‘an uregse application of clearly established Federal
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law’ for a state court to decline to apply a speddgal rule that has not been squarely established
by this Court”) (quotingVright v. Van Patterb52 U.S. 120, 125-26 (2008) (per curiarhpckyer
v. Andrade 538 U.S. 63, 71-72 (2003). Section 2254(@h)€e's not require a state court to give
reasons before its decision can be deemédve been ‘adjudicated on the meritdHarrington,
131 S. Ct. at 785. Furthermore, it “does not regjaitation of [Supreme Court] cases—indeed, it
does not even requieavarenessf [Supreme Court] cases, smy as neither the reasoning nor the
result of the state-court decision contradicts thelgarly v. Packer537 U.S. 3, 8 (20023ee also
Mitchell, 540 U.S. at 16. While the requirements oé&ly established law” are to be determined
solely by Supreme Court precedent, the decisiolosvar federal courts may be useful in assessing
the reasonableness of the staterts resolution of an issu&ee Stewart v. Erwin03 F.3d 488,
493 (6th Cir. 2007) (citingVilliams v. Bowersgx340 F.3d 667, 671 (8th Cir. 2003Dickens v.
Jones 203 F. Supp. 354, 359 (E.D. Mich. 2002).

Lastly, a state court’s factual determinations are presumed correct on federal habeas review.
See28 U.S.C. § 2254(e)(1). A petitioner may rebut this presumption only with clear and
convincing evidenceSee Warren v. Smith61 F.3d 358, 360-61 (6th Cir. 1998).

V. Analysis

A. Exhaustion and the | neffective Assistance of Appellate Counsel Claims

As an initial matter, the Court must address whether Petitioner has fully exhausted all of the
claims contained in his habeas petition. Wwedl-settled that a prisoner filing a petition for a writ
of habeas corpus under 28 U.S.C. 82254 must first exhaust all state rerSedi€3'Sullivan v.
Boercke] 526 U.S. 838, 845 (1999) (“state prisonersstrgive the state courts one full fair

opportunity to resolve any constitutional issbgsinvoking one complete round of the State’s
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established appellate review procesRUst v. Zentl7 F.3d 155, 160 (6th Cir. 1994). A Michigan
prisoner must first present each issue he seelss® on habeas review to the state courts. The
claims must be “fairly presented” to the stadents, meaning that the prisoner must have asserted
both the factual and legal bases for the claims in the state c8agsMcMeans v. Brigan@28

F.3d 674, 681 (6th Cir. 20009¢ee also Williams v. Anderso#60 F.3d 789, 806 (6th Cir. 2006)
(citing McMean$. The claims must also be pretshas federal constitutional issu&ee Koontz

v. Glossa731 F.2d 365, 368 (6th Cir. 1984). Each issust be presented to both the Michigan
Court of Appeals and the Migan Supreme Court to satisfy the exhaustion requirenteee
Welch v. Burked49 F. Supp. 2d 992, 998 (E.D. Mich. 1998e also Hafley v. Sowde802 F.2d
480, 483 (6th Cir. 1990). The burden is on the petitioner to prove exhaustisinl 7 F.3d at 160.

Petitioner has not met his burden of demaistg complete exhaustion of state court
remedies. The record before the Court indictitashe did not present his ineffective assistance
of appellate counsel claims to the state courtdasdirst raised them before this Court. Petitioner
has thus failed to properly exhaust all of his halstsms in the state courts before proceeding on
federal habeas review.

Generally, a federal district court should dismiss a “mixed” habeas petition, that is, one
containing both exhausted and unexhausted claims, “leaving the prisoner with the choice of
returning to state court to exhaust his claonamending and resubmitting the habeas petition to
present only exhausted claims to the district courRbse v. Lundy55 U.S. 509, 510 (1982%ee
also Rust17 F.3d at 160. In his amended petitibayever, Petitioner acknowledges that his
ineffective assistance of appellatunsel claims have not beexhausted in the state courts and

requests that the Court dismiss those claims and allow him to proceed on his other, exhausted
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claims. Accordingly, the Court concludes that Petitioner’s ineffective assistance of appellate
counsel claims are unexhausted and dismisses thaisns pursuant to Petitioner’s request. The
Court shall address Petitioner’s remaining, properly exhausted claims.

B. | neffective Assistance of Counsal/Evidentiary Hearing Claim

Petitioner first asserts that he is entitled to federal habeas relief because the state courts
denied him an evidentiary hearing to develop tacord on his ineffective assistance of trial
counsel claims. He asserts that trial counsel failed to properly seek expert services, failed to
educate himself on the expertise of withessesderao effectively question them, failed to raise
admissibility issues pre-trial, failed to relighte the experts, anthiled to introduce critical
distinctions among the child’s interviews.

The Michigan Court of Appeals denied relief on this claim, stating:

Defendant also argues that he is entitled temand to move for a new trial based

on a claim of ineffective assistance of counsel. We disagree because defendant

failed to timely file any affidavit or féer of proof in support of the motion to

remand as required by MCR 7.211(C)(1)(a).

Winer, 2007 WL 1138399 at *2. The court did not agk¥r the substance of any ineffective
assistance of counsel claims.

The state court’s decision is neitheontrary to Supreme Court precedent nor an
unreasonable application thereof. First, to thiemxthat Petitioner asserts that the state courts
erred in applying Michigan Court Rule 7.211 Hees failed to state a claim upon which relief may
be granted. Perceived violatioofsstate law and procedure whido not infringe specific federal
constitutional protections are not cognizable on habeas re@ew.e.g., Estelle v. McGuif02

U.S. 62, 67-68 (1991). Whether the Michigan t®erred in applying Michigan Court Rule 7.211

in denying Petitioner’'s motion for remand is a questibstate law which is not subject to federal
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habeas reviewSee Hayes v. Prelesnik93 F. App’x 577, 584 (6th Cir. 2006) (citiidpze v.
Parker, 371 F.3d 310, 322-23 (6th Cir. 2004)). Moreotleere is no clearly-established Supreme
Court law which recognizes a constitutional righancevidentiary hearing on state post-conviction
review to develop a claim of @ffective assistance of counsédl, see also Hall v. Berghuislo.
2:07-CV-12163, 2009 WL 2244793, *9 (E.D. Mich. July 27, 2009) (cittayesand denying
habeas relief on similar claimPoindexter v. JonefNo. 1:05-cv-833, 2008 WL 5422855, *4, 21
(W.D. Mich. Dec. 30, 2008). Petitioner has faileskmw that the Michigan Court of Appeals’
refusal to remand for an evidery hearing was contrary to or an unreasonable application of
federal law.

Moreover, Petitioner is not entitled to relief on his underlying ineffective assistance of
counsel claims. Istrickland v. Washingtod66 U.S. 668 (1984), the Supreme Court set forth a
two-prong test for determining whether a haljtgioner has received the ineffective assistance
of counsel. First, a petitioner must prove that counsel’s performance was deficient. This requires
a showing that counsel made errors so serious that he or she was not functioning as counsel as
guaranteed by the Sixth Amendmem&trickland 466 U.S. at 687. Second, the petitioner must
establish that counsel’s deficient performanceygliepd the defense. Counsel’s errors must have
been so serious that they deprived the petitioner of a fair trial or aggeal.

With respect to the performance prong, a petitioner must identify acts “outside the wide
range of professionally competent assistamceider to prove deficient performande. at 690.

The reviewing court’s scrutiny of counsel’s performance is highly defereltiat 689. Counsel
is strongly presumed to have rendered adeqgatstance and made all significant decisions in the

exercise of reasonable professional judgmddt.at 690. The petitioner bears the burden of
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overcoming the presumption that the challenged conduct was sound trial sttdtegy689.

To satisfy the prejudice prong undgitrickland a petitioner must show that “there is a
reasonable probability that, but for counsel’s wfggsional errors, the result of the proceeding
would have been different.’1d. at 694. A reasonable probability is one that is sufficient to
undermine confidence in the outconid. “On balance, the benchmark for judging any claim of
ineffectiveness must be whether counseatsduct so undermined the proper functioning of the
adversarial process that the [proceeding] cannot be relied on as having produced a just result.”
Strickland 466 U.S. at 686.

The Supreme Court has recently confirmed tifedaral court’s consideration of ineffective
assistance of counsel claims arising fromestatminal proceedings is quite limited on habeas
review due to the deference acamdrial attorneys and state appellate courts reviewing their
performance. “The standards create@bicklandand § 2254(d) are both ‘highly deferential,” and
when the two apply in tandemgview is ‘doubly’ so.”Harrington, 131 S. Ct. at 788 (internal and
end citations omitted). “When § 2254(d) applies, the question is not whether counsel’s actions
were reasonable. The question is whether tlseary reasonable argument that counsel satisfied
Stricklands deferential standardd. at 788.

In this case, Petitioner asserts that trial counsel failed to properly investigate and develop
expert evidence, failed to educate himself in otadeffectively question the experts, failed to raise
admissibility issues pre-trial, failed to rdhigate the experts, failed to introduce critical
distinctions in the victim’s interviews, and failed to prepare a defense. As explained in more detail
by RespondenseeAnswer pp. 17-20, Petitioner has not shdhat counsel was deficient and/or

that he was prejudiced by counsel’'s conductthBocontrary, the record establishes that counsel
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listened to the recorded conversations, reviewed the police reports and Care House file, cross-
examined the victim, her mother, and the polidectése about the incidents, their conversations,

and the discrepancies in various reports, invegtitand utilized two expert witnesses, presented

a character witness, discussed the case wiitidder and presented his version of events, and
provided reasonable arguments in support of Petitioner's defense at trial. Such actions were
reasonable given the nature of the allegatioishe circumstances of the case. Petitioner has not
shown what more counsel could have investigair done which would have made a difference

at trial or otherwise benefitted his defense.

Petitioner’s claimed deficiencies by defense counsel are conclusory in nature and
unsupported by new or reliable evidence which cow neasonably affected the outcome at trial.
Conclusory allegations, without evidentiary support, do not provide a basis for habeaSedief.
Cross v. Stovall238 F. App’'x 32, 39-40 (6th Cir. 200Brince v. Straub78 F. App’x 440, 442
(6th Cir. 2003);Workman v. Bell178 F.3d 759, 771 (6th Cir. 1998) (conclusory allegations of
ineffective assistance of counsel do not justify federal habeas rekef)also Washington v.
Renicq 455 F.3d 722, 733 (6th Cir. 2006) (bald assertions and conclusory allegations do not
provide sufficient basis to hold an evidentiary Iegm habeas proceedings). Petitioner has failed
to establish that trial counsel was ineffective uritacklandor that he is entitled to an evidentiary
hearing on this issue Habeas relief is not warranted.

C. Evidentiary Claims

The Court notes that the Michigan Court of Appeals did not specifically address the
substance of Petitioner’s ineffective assistance of counsel claims. Consequently, there is some
guestion about whether federal habeas review remains deferentideanaso The Court need
not resolve the issue — the result for this case is the same under either standard of review.
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Petitioner also asserts that he is entitletidbeas relief because the trial court erred in
excluding and admitting certain evidence at trial. Petitioner claims that the trial court’s rulings
violated his constitutional rights. As noted, itusll-settled that allegediad court errors in the
application of state law are generally not cognizable as grounds for federal habeasSesief.
Estelle 502 U.S. at 67-68 (“it is notéprovince of a federal habeas court to reexamine state-court
determinations on state-law questionSgyra v. Michigan Dept. of CorrectionsF.3d 1348, 1354
(6th Cir. 1993). In other wordY{]rial court errors in state pcedure and/or evidentiary law do
not rise to the level of federal constitutional aiaiwarranting relief in a habeas action, unless the
error renders the proceeding so fundamentallgiumfs to deprive the petitioner of due process
under the Fourteenth AmendmeniMcAdoo v. Elp365 F.3d 487, 494 (6th Cir. 2004) (quoting
McGuire, 502 U.S. at 69-70%kee also Bugh v. MitcheB29 F.3d 496, 512 (6th Cir. 2003).

Accordingly, to the extent that Petitioner assé¢hat the trial court erred in excluding or
admitting testimony under the Michigan Rules of Evide, he merely alleges violations of state
law which do not entitle him to federal habeas reli&ée, e.g., Wheeler v. Jong8 F. App’x 23,

28 (6th Cir. 2003). State courts are the finaltarb of state law and the federal courts will not
intervene in such matterSee Lewis v. Jefferd97 U.S. 764, 780 (1990ee also Bradshaw v.
Richey 546 U.S. 74, 76 (2005%anford v. Yukin288 F.3d 855, 860 (6th Cir. 2002).

1. Exclusion of Sex Offender Profile Opinion

Petitioner first asserts that the trial court erred in excluding defense expert opinion
testimony that he did not fit one of the sex offer profiles. Petitioner claims that this ruling
denied him the right to present a defensee Whchigan Court of Appeals denied relief on this

claim, stating in relevant part:
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At trial, the defense proffered the testimony of Dr. Michael Abramsky, who the
court recognized as an expert in the field of clinical forensic psychology. Dr.
Abramsky testified that he had interviewed defendant on nine occasions and had
conducted two standardized diagnostic tests in order to determine “characterological
deviance.” Plaintiff objected to the linegdestioning, and the trial court ultimately

held that the “witness may not testifythat the defendant does not fit a drug-the
sex offender drug [sic] profile, he is permitidiowever, to tell thpiry if the Court

finds relevant what the profile for a sex offender is.”

This Court recently addressed the ssf whether a defendant may introduce
expert testimony to establish that he doetdit the “profile” of a sex offender once
testimony describing such a profile has been introducedeaple v. Dobek---

Mich App ----;---- NW2d ---- (Docket M. 264366, issued January 30, 2007), slip

op p 18, the defendant proffered the expestimony of a retired professor of
psychology and licensed psychologist. Liké¢ha present case, the expert testified
that he had performed a series of psychological tests on the defendant, who had
been charged with various sex offendds.On the basis of the test results, the
expert opined that the defendant did not fit the profile of a sex offelader.

This Court affirmed the trial court's exclusion of defendant's proffered evidence,
concluding that:

[The expert's] proffered testimony regarding defendant's sex offender profile
as developed from psychological tagtiwas not sufficiently scientifically
reliable, nor supported by sufficient sdifin data, such that ... [the expert]
should have been allowed to testifyrther, the proffered evidence would

not assist the trier of fact to undensd the evidence or determine a fact in
issue; rather, any arguable probative value attached to the evidence would
be substantially outweighed by the danger of unfair prejudice to the
prosecution, confusion of the issues, or misleading the jaryaf 19.]

The Court reasoned that such testimony would come “dangerously close” to an
expert opinion that the defendant is not a sex offeideat 22. Moreover, the
Court noted that such expert testimony hesralmost universally rejected in other
jurisdictions that have considered the issdeat 23-24. Thus, the trial court here
did not err in denying the admission of@ledant's expert witness's testimony that
defendant did not fit the “profile” of a sexual offender.

Winer, 2007 WL 1138399 at *2-3.
This decision is neither contrary tau@eme Court precedent nor an unreasonable

application of federal law or the facts. Petitionas not shown that the trial court’s ruling rendered
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his trial fundamentally unfair. While the rigbt the accused to present a defense has long been
recognized as “a fundamentlement of due processWashington v. Texa888 U.S. 14, 19
(1967), that right is not unlimited and miag subject to reasonable restrictioBge United States

v. Scheffer523 U.S. 303, 308 (1998). Asmained by the Supreme Court, “well-established rules
of evidence permit trial judges to exclude evickii its probative value is outweighed by certain
other factors such as unfair prejudice, confusibthe issues, or potential to mislead the jury.”
Holmes v. South Carolin®47 U.S. 319, 326-27 (2006) (citatiomwitted). Excluded evidence
violates the right to present a defense onlihé exclusion is arbitrary or disproportionate or
infringes on a weighty interest of the defend&@theffer523 U.S. at 308. In determining whether
the exclusion of evidence infringes upon a defetidaights, the question is not whether the
excluded evidence would have caused the jurgach a different result. Rather, the question is
whether the defendant was afforded “a meaningful opportunity to present a complete defense.”
Crane v. Kentuckyl76 U.S. 683, 690 (1986) (quotiGglifornia v. Trombettad67 U.S. 479, 485
(1984));see also Chambers v. Mississipfl0 U.S. 284, 302 (1973).

In this case, the trial court admitted the dskeexpert’s testimony about his interviews and
psychological testing of Petitioner, as well asdpinion that Petitioner was neither aggressive nor
assaultive. The court also admitted the expert’s descriptions of the sex offender profiles, but merely
excluded the expert’s opinion abouhether Petitioner fit one of the profiles. This ruling was
reasonable and within the trial court’sclietion under state evidentiary rul&eeMich. R. Evid.

702. Moreover, Petitioner was able to challengdéistimony and credibility of the victim and the
other prosecution witnesses, to present expert opinion regarding the validity of the child’s

interviews, to present evidence of his ogmod character, and to testify on his own behalf
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concerning the allegations of improper conduct. Given such circumstances, Petitioner has not
shown that the trial court’s ruling deprived hifra meaningful opportunity to present a complete
defense or the ability to contdke criminal charges against hirhlabeas relief is not warranted

on this claim.

2. Admission of Rebuttal Testimony

Petitioner also asserts that he is entitletiabeas relief because the trial court erred in
allowing rebuttal testimony by Amy Allen during trialhe Michigan Court of Appeals addressed
this claim as follows:

Generally, “[rlebuttal evidence is admisis to ‘contradict, repel, explain, or
disprove evidence produced by the other party and tending directly to weaken or
impeach the same.’People v. Figgures451 Mich 390, 399; 547 NW2d 673
(1996), quoting?eople v. DeLand18 Mich 557, 570; 28 NW2d 909 (1947).

Defendant proffered the testimony of Biatherine Okla, whom the court qualified

as “an expert witness in the field of a¢tial psychology.” Okla testified that she had
reviewed the notes taken during the Gdoeise interview of the complainant, the
police records, the transcript of the lprenary examination in the case, and the
recorded conversations between the dampnt, the complainant's mother, and
defendant. Okla testified that, in her “professional opinion,” there were potential
negative issues associated with the questioning of the complainant by her mother
that “very likely tainted [the complainant's] report” of the alleged inappropriate
contact with defendant. Similarly, Okla testified that there were “big problem][s]”
with the interview of the complainant@are House, including the fact that it was
not audio or video recorded, which hinelé the “getting [of] unbiased information
from a child.”

[The prosecution] moved to call Allen to “rebut[ ] the testimony provided by Dr.
Okla regarding the issues and concerns of the suggestibility of the questions asked
by the mom to the child in the taped interview.” Allen was employed as a case
manager and forensic interviewer at thild Abuse Neglect Council in Oakland
County, which is commonly referred to asr€&louse. Allen further testified that

she had conducted about 4,000 forensic interviews of children aged 2 to 18 as well
as of developmentally delayed adults and that she possessed bachelor degrees in
psychology and in behavioral sciences. She testified that, after listening to the
recorded conversation between the complat and her mother and reviewing the
accompanying transcript, she found only “[o]ne” question and answer during the
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mother's questioning of the complainant itaild be “troubling to the point where

it may ... have been suggestive and infetitedsuggestibility of a child.” Allen also
testified, upon cross-examination, to specific details of her Care House interview
with the complainant, including her belief that the governing protocol did not
require the taping of interviews.

The rebuttal testimony of Allen was properly responsive to evidence produced by

defendant, specifically the testimony of Dr. Okla. Although defendant insinuates

that the trial court's admission of tbgidence was error because the testimony

could have been offered during the prosecsittase in chief, this is not the test for

whether rebuttal evidence is properlynatded. Rather, our Supreme Court has

reasoned that “[a]s long as evidence is responsive to material presented by the

defense, it is properly classified as rebuttal, even if it overlaps evidence admitted

in the prosecutor's case in chiefiggures, supraat 399. Because the evidence

introduced by the prosecutor responde@valence raised by defendant during

direct examination, the trial court ditbt abuse its discretion in admitting the

testimony of Allen during rebuttal.

Winer, 2007 WL 1138399 at *3-4.

This decision is neither contrary to Supreme Court precedent nor an unreasonable
application thereof. FirsRetitioner's claim that Allen’s sémony was inappropriate rebuttal
testimony is not cognizable on federal habeas review because it basically involves an alleged
violation of state evidentiary rulesSee Slack v. Casp@58 F. Supp. 2d 727, 733 (E.D. Mich.
2003);Plair v. Trombley No. 07-CV-10244, 2008 WL 441476, *4 (E.D. Mich. Feb. 14, 2008);
Porter v. BerghuisNo. 04-CV-71350-DT, 2005 WL 206394%-7 (E.D. Mich. Aug. 23, 2005);
accord Henderson v. Norrid18 F.3d 1283, 1286 (8th Cir. 1997) (rejecting claim that habeas
petitioner was denied a fundamentally fair triddere prosecutor presented testimony in rebuttal
rather than case in chieBjckens v. Lockhar802 F. Supp. 208, 217 (E.D. Ark. 1992) (improper
rebuttal witness claim was a state law matter, not a basis for habeas relief, where petitioner failed

to show that the trial court’s ruling violateggecific constitutional provision or was so prejudicial

as to violate due process).
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Second, Allen’s testimony was properly admitted as rebuttal evidence to counter Dr. Okla’s
testimony and did not violate due proceSge, e.g., Seymour v. Walke24 F.3d 542, 552 (6th
Cir. 2000);White v. WithrowNo. 00-74231-DT, 2001 WL 902624, *7 (E.D. Mich. June 22, 2001)
(petitioner’s due process rights were not violatben the prosecution “split the proofs” by having
a witness testify in rebuttal r&hthan case in chief). Petitioner has not shown that the admission
of Allen’s testimony violated any clearly established constitutional right or otherwise rendered his
trial fundamentally unfair. Habeas relief is not warranted on this claim.

3. Suicide Reference

Lastly, Petitioner asserts that he is entitled to habeas relief because the trial court erred in
admitting testimony alluding to his suicidal thougdutsi/or evidence of a possible suicide attempt
following the disclosure of the sexual abusegateons. The Michigan Court of Appeals denied
relief on this claim, explaining in relevant part:

Although defendant filed a pretrial motitm suppress the evidence of his alleged

suicide attempt, it does not appear that the motion was heard and decided by the

trial court. Thus, this argument is without merit. Nevertheless, the prosecution did

not attempt to introduce evidence of thecgle attempt at trial. [The prosecution]

did attempt to elicit testimony as to defendafiiehavior after the disclosure [of the

sexual assault allegations] c[ame] forward” from the complainant's mother (who

was also defendant's wif@he trial court ultimately stained defendant's objection

to the relevance of the testimony and ordehe jury to disregard it. Defendant has

demonstrated no prejudice as a result of the trial court's ruling.
Winer, 2007 WL 1138399 at *2.

This decision is neither contrary t®upreme Court precedent nor an unreasonable
application thereof. At triakhe victim’s mothe(who was also Petitioner’s wife) testified that

Petitioner expressed suicidal thoughts to her after the sexual abuse allegations came to light.

Defense counsel objected to this line of questioning, and the trial court sustained the objection and
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instructed the jury to disregard that testimoAgcordingly, Petitioner’s claim that the trial court
“admitted” evidence of his suicidal thoughts or his attempted suicide is belied by the record.
Moreover, jurors are presumed to felimg the trial court’s instructionsSee Penry v. Johnspn
532 U.S. 782, 799 (2001) (citirgchardson v. Marsh81 U.S. 200, 211 (1987))nited States
v. Powel] 469 U.S. 57, 66 (1984) (“Jurors...take an ¢afiollow the law as charged, and they are
expected to follow it.”) Petitioner has failed to establish that the trial court erred, that he was
prejudiced in this regard, or thia¢ was otherwise deprived of a fundamentally fair trial. Habeas
relief is not warranted on this claim.
V. Conclusion

For the reasons stated, the Court concludgsRatitioner is not entitled to federal habeas
relief on the claims contained in his petition and that the petition for a writ of habeas corpus must
be denied.

Before Petitioner may appeal the Court’s dixi, a certificate of appealability mustissue.
See28 U.S.C. § 2253(c)(1)(a); Fed. R. App. P. 22fbertificate of appealability may issue “only
if the applicant has made a substantial showirtheftlenial of a constitiwnal right.” 28 U.S.C.
8 2253(c)(2). When a federal court rejects aelaalxlaim on the merits, the substantial showing
threshold is met if the petitioner demonstrates that reasonable jurists would find the court’s
assessment of the constitutional claim debatable or wiseg.Slack v. McDani€329 U.S. 473,
484-85 (2000). “A petitioner satisfies this standardemonstrating that . jurists could conclude
the issues presented are adequate to deserve encouragement to proceed MittbeEl v.
Cockrell 537 U.S. 322, 327 (2003). In applying thesstard, a court may not conduct a full merits

review, but must limit its examination to a threshiolquiry into the underlying merit of the claims.
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Id. at 336-37.

Having conducted the requisite review, the Court concludes that Petitioner has failed to
make a substantial showing ofetldenial of a constitutional right as to his habeas claims. A
certificate of appealability is not warranted.eT®ourt further concludes that Petitioner should not
be granted leave to procerdforma pauperion appeal as any appeal would be frivolous and
cannot be taken in good faitlseeFed. R. App. P. 24(a).

Accordingly;

IT IS ORDERED that the petition for a writ of habeas corpusDENIED and
DISMISSED WITH PREJUDICE.

IT ISFURTHER ORDERED that a certificate of appealability and leave to progeed

forma pauperioon appeal arBENIED.

s/Gerald E. Rosen
Chief Judge, United States District Court

Dated: June 3, 2011

| hereby certify that a copy of the foregoing doemtwas served upon counsel of record on June
3, 2011, by electronic and/or ordinary mail.

s/Ruth A. Gunther
Case Manager
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