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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
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In the Matter of the Application of SETH JACOBY,

Index No.:
Movant,
AFFIDAVIT OF SETH
FOR AN ORDER TO QUASH A SUBPOENA in the JACOBY IN SUPPORT OF»K}

Southern District of New York, in a case pending in the MQTION TO QUASH
Eastern District of Michigan.

STATE OF NEW YORK )
COUNTY OF NEW YORK § >

SETH JACOBY, being duly sworn, deposes and says:
1. I am the former president of Firstlook, Inc. (“Firstlook™), a defendant in an action
currently pending in the United States District Court for the Eastern District of Michigan,
captioned The Weather Underground, Inc. v. Navigation Catalyst Systems, Inc., a
Delaware corporation;, Connexus Corp., a Delaware corporation; Firstlook, Inc, a
Delaware corporation; and Epic Media Group, Inc., a Delaware corporation (Case No.
09-CV-10756) (the “Weather Underground Matter”). As such, 1 am fully familiar with
the facts and circumstances herein and submit this affidavit in support of the application
to quash the subpoena and issue a protective order pursuant to Fed.R. Civ.P. 45.
2. On September 15, 2010, I was deposed by counsel for The Weather Underground,
Inc. (“Plaintiff”) in the Weather Underground Matter. The deposition was videotaped

and took place over the course of the entire day. At the time, I was still president of

Firstlook.
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3. During my deposition, I testified at length about a wide variety of issues pertaining
to Plaintiff’s allegations in the Weather Underground Matter,

4. My employment with Firstlook ended on July 15, 2011. Soon thereafter, I began
my own, independent Delaware limited liability company, with its primary office located
in New York, New York. I am the sole member of the company, and I am responsible
for its day to day operations and management.

5. It is my understanding that Plaintiff’s counsel was notified in November 2011 that
I was no longer employed by Firstlook.

6. On February 21, 2012, I was served with a Subpoena to Testify at a Deposition in
a Civil Action (the “Subpoena”), attached hereto as Exhibit 1. The deposition was
scheduled for March 1, 2012, to occur in New York, New York. [ understand that
counsel for Plaintiff issued this subpoena without seeking leave of the Court in the
Weather Underground Matter, and that counsel for Plaintiff extended the return date of
the Subpoena.

7. I was subsequently informed that the defendants in the Weather Underground
Matter were moving for a protective order in the Eastern District of Michigan to quash
the subpoena.

8. I was deposed on video tape at length concerning the Weather Underground
Matter by counsel for Plaintiff over a year and a half ago concerning events which
occurred years prior to that. I am no longer employed by Firstlook and have no
connection to any of the defendants in the Weather Underground Matter whatsoever. [
am currently working to get a new business up and running. Any further deposition of

me would not only be a waste of time, but would also be extremely burdensome and a
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major inconvenience. I have been informed by counsel that Plaintiff seeks to depose me
for at least another seven hours. If the Subpoena is not quashed, I would have to miss an
entire day from my current employment to submit to Plaintiff’s unnecessary second
deposition.
9. My direct supervisor while I was employed at Firstlook is still employed by the
company and has knowledge similar to anything I may be asked to testify about.
Additionally, engineers and trademark researchers who worked under my supervision
while at Firstlook would be able to provide similar, first hand testimony as to any issues I
may be called to testify about. Those employees handled and are most knowledgeable
about the day~to-day issues Plaintiff seeks inquiry about. As I testified to in my original
deposition, as President, I was higher on the chain and was not typically involved in the
day-to-day activities of the company.

WHEREFORE, it is respectfully requested that the application seeking to quash
the Subpoena and issuance of a protective order be granted and a judgment together with
Movant’s attorneys’ fees be entered against the Weather Underground, Inc., and for such

other further relief as the Court deems just and proper.

SSEFHIACOBY

Sworn to before me this
5th day of March, 2012

7 2

2 T
"'VJ{;;'Z’“{T /f%

Notafy Public

TANYA R, DeROSE
Notary Public, State of New York
No. 63»49‘?;{38580 by
Qualified In New York County
Commission Expires Nov, 19, M/;/
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AQ BSA {Rev. 064093 Subpocna to Testily al a Deposition in i Civil Action

UNITED STATES DISTRICT COURT
for the

Southern District of New York

The Weather Underground, Inc.
Plainiiff
v,
Navigation Catalyst Systems, inc.

Civil Action No.  2:08CV109756

{If the action is peading in anather distriet, state where:
Eastern Distriet of Michizan )

.-

Defendant
SUBPOENA TO TESTIFY AT A DEPOSITION IN A CIVIL ACTION

To: Seth Jacoby, at home: 1385 York Avenue, #168, New York, NY 10021 {212-263-4942 or 212-816-1636)
or at employment: Flipside.com, 357 East 74th Street, 2nd Floor, New York, NY 10021

M?Z.&wimomf: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at a
deposition to be taken in this civil action. If you are an organization that is #or a party in this case. vou must designate
ane or more officers, direciors, or managing agents, or designate other persons who consent o testily on your behalf
about the Jollowing matters, or those set forth in an attachment:

‘Place: Corporéi‘fé'éfﬁce Center T Datu and Time:
80 Park Avenue, 17th Floor '
’ : 2012 9:00 ¢
New York, NY 10016-1302 (212-430-0400) | 09/01/2012 9:00 am

The deposition will be recorded by this method: _court reporter and videographer .

21 Production: You, or your representatives, must also bring with you 1o the deposition the following documents,
clectronically stored information, or objects, and permit their inspection, copying, lesting, or samipling of the
material:

The provisions of Fed, R. Civ, P. 45(c}, relating to your profection as a person subject o & subpoena, and Rule
45 (dy and (e), relating 10 your duty 1o respond {o this subpoena and the potential consequences of not doing 50, are
attached.

Date: 02/21/2012
CLERK QF COURT

Stenature of Clevk or Depreay Clark tortiey s signainre
! 14 i ¥ - e

U

The name, address, e-mail, and telephone number of the atforney representing euwme of pariy) )

The Weather Underground, inc. . . who issues or requests this subpoena, are:
Enrico Schaefer, Traverse Legal, PLC, 810 Cottageview Drive, Unit G-20, Traverse City, Ml 49684 (231-832-0411)

o
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AC 88A (Rev. 06/09) Subpocna o Testly ata Deposition in a Civil Action (Page 2}

Civil Action No. 2:08CV109756

PROOF OF SERVICE
(This section should not be filed with the conrt unless required by Fed. R. Civ. P. 45.)

This subpoena for fname of individuat and title, il any}

was received by me on (duie)

7 | served the subpoena by delivering a copy to the named individual as follows:

on (dater cor

Unless the subpoena was issued on behatl of the United States, or one of its olfic
tendered to the witness fees for one day’s attendance, and the mileage aliowed by

ers or agents, | have also
law, in the amount of

for travel and $ for services, for a tolal o' § 0.00

My fees are §
I declare under penalty of perjury that this in formation i§ true.

Server 'y signaies

Primed name wond tile

Server's address

Additional information regarding attempted service, eie:
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A 8SA {Rev. 06/09) Subpocna o Testiy at a Deposition ina Civil Action (Page 3}

Federal Rule of Civil Procedure 45 (¢), (d), and (e) (Effective 12/1/07)

(¢) Protecting a Person Subject to a Subpoena.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or
attorney responsibie for issuing and serving a subpoena must take
reasonable steps Lo avoid imposing undue burden or expense ona
porson subject o the subpoeena. The {ssuing court must enforee this
duty and imposc an appropriate sanction -~ which may include Jost
carnings and reasonable attorney’s fees - on @ party or attorney
who fails to comply.

(2} Command to Produce Materials or Permit Inspection.

(A Appearance Not Reguired. A person conumanded to produce
documents, electronicalty stored information, or tangible things, or
to permit the inspection of premises, need not appear in person at the
place of production or inspection unless also commanded to appear
for a deposition, hearing, or triak.

(BY Objections. A person commanded to produce documents or
tangible things or to permit inspection may serve on the party or
atiorney designated in the subpoena a written objection o
inspecting, copying. lesting or sampling any or all of the materials or
to ingpecting the premtises - orlo producing electronically stored
information in the form or forms requested. The objection must be
served before the earlicr of the time specified for compliance or 14
days after the subpoena is served. I an objection is made, the
following rules apply:

(i) Atany time. on notice 1o the commanded person, the serving
party may move the issuing court for an order compelling production
or ingpection.

{i#) These acts may be requived only as direcied in the order, and
the order must protect a persont who is neither a party nor a party's
officer from significant expense resulting from compliance.

(3) Quashing or Modifping a Subpoenu.

{A) When Required. On timely motion, the issting court must
quash or modify a subpoena tht:

¢i) fails 1o allow a reasonable tme to comply,

(if) requires « person who is neither a party nora party’s officer
1o ravel more tan 100 miles from where that person resides. is
employed, or regularly transacts business in person - exeept that,
subjeet o Rule 45(¢}3)(B)iii), the person may be commanded {0
attend a trial by traveling from any such place within the stale where
the trial is held;

(31} requires disclosure of privileged or other protected matter, if
no exception or witiver applies; or

{iv) subjects & person {o undue busden.

(B) When Permitted To protect a person subject to or affected by
& subpoena, the issuing court may, on motion, quash or modify the
subpoena i it requires:

(i) disclosing 3 trade seoret or other confidential research,
development, or conunercial information;

(i) disclosing nr unretained oxperts opinion or informaiion Uial
does not deseribe speeific vecurrences in dispute and results from
the expert’s study that wus not requesiad by a partyt of

(i} a person whe is neither o party nor a party's officer Lo incur
substantial oxpense to travel more than 100 miles o attend trial,

(C) Specifving Conditivns as an Miernadive. iny the clrcumstances
described in Rule 43(c)33BY, the court may, instead of quashing or
modifying 8 subpoena, order appenrance o production under
specified conditions If the serving pary:

(1) shows a substantial necd for the testimony or material that
camiot be atherwise met without undue hardship: and

(if) cnsures (hat the subpocnaed person will be reasonably
compengated,

{d) Duties in Responding to a Subpocna.

(1) Producing Documents or Electronically Stored Information,
These procedures apply to producing documents or electronically
stored information:

{A) Documents. A person responding to 8 subpoena o produce
documents must produce them as they are kept in the ordinwry
course of business or must organize and label them to correspond 1o
the categories it the demand,

(B) Form for Producing Flectronically Stored Information Not
Specified. 1 a subpoena does not specify a form for producing
electronically stored inforsiation, the person responding must
produce it in a form or forms in which it is ordinarily maintained or
in a reasonably usable form or forms.

(€Y Electromicadly Stored Information Produced in Ouly One
Form. The person responding need not produce the same
clectronicatly stored information in mare than one form.

(D) Inaccessible Etectronically Srored Information. The person
responding need not pravide discovery of electronically stored
information from sources that the person identifics as not reasonably
accessible because of undue burden or cost. On mation (o compel
discovery or for a protective order. the person responding must show
that the information is not reasonably accessible because of undue
burden or cost. 1f that showing is mide, the court may nonetheless
order discovery from such sources if the requesting party shows
good cause, considering the imitations of Rule 26(b)(2X ). The
court may specily conditions {or the discovery. ‘

(2) Claiming Privilege vr Protection.

(AY Information Withheld, A person withholding subpoenaed
information under a claim that it is privileged or subject w0
protection as trial-preparation material must:

(i) expressly make the claim: and

(i) deseribe the natwre of the withfteld documents,
communications, or tangible things in a manner that. wilhout
revealing information hsel!f privileged or protected, will enable the
partics to assess the claim,

(B) Informatian Produced 1t information produced in response o a
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any
party that received the information of the claim and the basis for it
After being notified, a party musl promptly refurn, sequester, of
destroy the specified information and any copices it has; must not use
or disclose the nformation until the claim is resolved; must take
reasonable steps to retrieve the information if the party disclosed 1t
before being notified: and pay promptly present the information to
the court under seal for a determination of the claim. The person
who produced the information must preserve the information antil
the clalm Is resolved.

{e) Contempt, The issuing courl may hetd i contempl 8 person
wha, having been gerved, fails withou! adequate excuse 1o obey the
subpoena. A nonparty's falure o oboy must be excused if the
subpoena purports (o reguire the nonparty 1o attend o produce wt @
place owside the limits of Rube 43{cy{ 3N AN,




