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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

ROBERTD. GORDON, RECEIVER OF

LEGISIMARKETING, INC., GREGORYN. Case No. 09-11770
MCKNIGHT AND LEGISIHOLDINGS,
LLC, SENIORU.S.DISTRICT JUDGE

ARTHURJ. TARNOW
Plaintiff,
V.

RoYAL PALM REAL ESTATE
INVESTMENTFUND |, LLLP, ET AL,

Defendants.
/

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’ MOTION TO
Dismiss [106]

This case concerns a receiver, apged on behalf of a convicted Ponzi-
schemer, who seeks to recover funmwested in an allegedly fraudulent
investment scheme. From 2006 to 2088ggory McKnight operated a $72 million
Ponzi scheme through his companies kedflarketing and Legisi Holdings. In
2007, McKnight and Legisi invested nga$10 million in Ddendant Royal Palm
Real Estate Investment Fund, LLLFh€t “Fund”). The entire investment was
derived from funds obtained thrgh the Legisi Ponzi scheme.

In May 2008, the SEC commeed an action against McKnight and Legisi in
this District. Plaintiff Robert Gordon wagpointed as the receiver of the estates of

McKnight and Legisi.
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Plaintiff maintains that Defendantpersons and entities involved in the
management and formation of the Fuadgaged in a fraudulescheme and made
material misrepresentatioms connection with the salef securities to McKnight
and Legisi. Plaintiff filed this action atkéng federal securitgeclaims and claims
under Michigan and Florida law.

Before the Court is Defendant®otion to Dismiss Second Amended
Complaint [106] filed on Deember 11, 2017. The Motion is fully briefed. The
Court held a hearing on the Motion épril 19, 2018. For the reasons explained
below, the Motion iISSRANTED in part and DENIED in part .

FACTUAL BACKGROUND
I. Legisi Ponzi Scheme

In December 2005, Gregory Mckmt began offering and selling
unregistered investment contracts & pooled investment program called
Legisi.com (“Legisi Program”). In Heuary 2006, McKnight formed Legisi
Holdings, LLC! In January 2007, McKnight forad Legisi Marketing, Inc., a
company used to hold and invéshds he received from investors.

Legisi was a Ponzi scheme whichpoeted fictitious profits and used

principal investments to pay other investdregisi promised returns ranging from

! The Legisi Program represedtéat it was a wholly-owned subsidiary of Legisi
Holdings.
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7.5% to 15% per month or 90% to 180% per yBgrNovember 2007, Legisi had
raised over $72 million frm 3,000-5,000 investors.
[I. Royal Palm entities and Sierra

DefendantsBruce, Robeat, and Roxanne Roseftmre Florida residents
involved in the formation and managemeof various business entities. The
entities include the following Defendant$he Fund; Royal Palm Investment
Management Company, LLC (“ManagemieCompany”); and Royal Marketing
Services, LLC (“Rygal Marketing”)?

Bruce Rosetto was corpoeagnd securities counsel for a separate entity, the
Sierra Equity Group, LLC (“Sierra”). Fmer defendants in this action, Alan
Goddard, Michael Lichtenstein, and EBboom, were members of Sierra.

Beginning in late 2006, the Rosettos, along with Goddard, Lichtenstein, and
Bloom, formed Royal Marketing. Bru@nd Roxanne Rosetare 50-50 members
of Royal Marketing.

The Rosettos also formed the mdgement Company with Goddard,
Lichtenstein, and Bloom, who are the Comya members. It is alleged that Bruce

and Roxanne Rosetto are 25% merslm#rthe Management Company.

2Bruce and Roxanne are husband avife. Robert is their son.
* Hereinafter, the Fund, the Managem@umpany, and RoyaWlarketing may be
referred to collectively as the “Royal Palm entities.”
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Plaintiff alleges, in detail, that ¢hRosetto Defendants, along with Goddard,
Lichtenstein, and Bloom, carried out sevenéerconnected investment schemes to
defraud investors and operdta Ponzi scheme throughetRoyal Palm entities.

lll.  The Fund

In January 2007, the Rosettos a@dddard began to form the Fund, a
limited liability limited partnership. The Fuisdstated purpose was to contract for
the purchase of homes and condominiumstaritlly and sell real estate properties
in Florida. The Management Compang, separate entity managed by Bruce
Rosetto, was the General Partner of flomd. Bruce Rosettwas responsible for
creating the Fund and for day-to-day business decisions.

On March 14, 2007, Lichtenstein, on behalf of the Fund and other Royal
Palm entities, called McKnight to offeand sell securities to him by phone.
Plaintiff alleges that Lichtenstein promised high gains within a short period of time
and made material omissions in conrattwith the offer and sale. By March 22,
2007, McKnight and Legisi committed tmvest $5-10 million in the Fund.
Between April and June 2007, Legisi invested a total of $9,440,068.55 in the Fund.
All of the funds invested were deed from the Legisi Ponzi scheme.

On May 9, 2007, Sierra and theurfel entered into a Selling Agreement

according to which Sierra bame the Fund’s selling agent.
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On May 11, 2007, McKnight, on behaif Legisi, signed the Partnership
Agreement making Legisi Marketirige Fund’s only limited partner.

On May 15, 2007, McKnight told GoddahrLichtenstein, and Bloom that he
and Legisi had been subpoenaed by Miahig Office of Finacial andinsurance
Services. On May 25, 2007, the SEC sulmaesel McKnight and Legisi. Goddard,
Lichtenstein, and Bloom referred McKnigtd Sierra’s attorney who agreed to
represent McKnight. After he was subpaed, McKnight transferred nearly $7
million to the Fund.

In the months that followed, the Rettos, and Goddard, Lichtenstein, and
Bloom changed the terms of the Funddéfering. Such changes were neither
disclosed to McKnight nor Legisi. IOctober 2007, the final transaction
documents were delivered to McKnight and Legisi.

PROCEDURAL HISTORY
I. Related Proceedings

A. SEC action and FINRA arbitration

On May 5, 2008, the SEC commencad action alleging violations of
various securities laws against McKnight and Ledisiited States Securities and
Exchange Commission v. McKnight, et Blo. 08-11887 (E.D. Mich. 2008) (“SEC
Action”). The Court appointed Robert Gord as the receiver for the estates of

McKnight and Legisi Holdings.
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On March 23, 2009, Plaintiff commeed a FINRA Action (No. 09-01690)
against Goddard, Lichtensteemd Bloom (“FINRA Respondents*)‘The FINRA
claims were premised on the FINRM®efendants’ alleged misconduct in
recommending certain investments taegisi Marketing through McKnight,
including the approximately $9.4 million @h Legisi Marketing had invested in
[the Fund].” [Dkt. #64 at 4] The parties entered intarbitration. On March 20,
2015, Plaintiff and the FINRA Rpondents reached a settlement.

On July 14, 2015, the Court, in the SEC Action, granted Plaintiff's Motion
for Order Approving Settlement Resolvinga@®hs Asserted in FINRA Arbitration.
[Dkt. #627]. On January 9, 2016, the FINRrbitration award became final. The
SEC Action remains pending.

B. Criminal proceedings against McKnight

On February 14, 2012, the Govermhdiled an Information charging
McKnight with Wire FraudUnited States v. McKnighiNo. 12-20101 (E.D. Mich.
2012). Pursuant to a Rule 11 Plea Agreetn McKnight pleaded guilty to Wire
Fraud on February 16, 201@n August 7, 2013, the Cdwentenced McKnight to
15 years and 8 months of imprisonmand ordered him to pay $48.9 million in
restitution. The Sixth Circuit affirmed Maight's conviction on June 18, 2014.

Neither party has provided the amount of restitution still owed to Legisi’s victims.

*The Rosetto Defendants were ndbjgat to FINRA's jurisdiction.
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[I. The Instant Action

Plaintiff commenced this action on My 2009. In the original complaint,
Plaintiff named as Defendants: the ndy the Management Company; Royal
Marketing; Bruce, Roberand Roxanne Rosettaydithe FINRA Respondents.

On March 8, 2011, the Court dismissed without prejudice the FINRA
Respondents on the basis that the clain@n®ff asserted against them were
within the scope of the FINRA arbitraticagreement. The Court stayed the action
against the remaining Defendants pendegplution of the FINRA arbitration.

On December 9, 2016, the Courttdd the stay. On November 7, 2017,
Plaintiff filed the Second Amended Colamt [101] (“Complaint”) alleging:
Violation of § 10(b) of the Securities Elxange Act and SERule 10b-5 (Count I);
Violation of § 78t of the Exchange A¢Count Il); Violation of the Michigan
Uniform Securities Act (Count Ill); Violabin of the Florida Securities Transaction
Act (Count 1V); Breach of Partnership fggment (Count V); Violation of Florida
Revised Uniform Limited Partnership A¢Count VI); Common Law Breach of
Fiduciary Duty (Count VII); Commn Law Fraud (Count VIII); Innocent
Misrepresentation (Count IX); Avoidaa of Fraudulent Transfers Pursuant to
M.C.L. 8 566.35(1) (Count X)Avoidance of Fraudulent Transfers Pursuant to

M.C.L. 8 566.34(1) (Count Xl); Aidind\betting TortiousConduct (Count Xll);
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Tortious Interference with Contract ¢Gnt Xlll); Silent Fraud (Count XIV); and
Fraudulent Inducement (Count XV).
L EGAL STANDARDS

Defendants move to dismiss the Cdanmt for failure to state a claim
pursuant to Fed. R. Civ. P. 12(b)(6).d"Burvive a motion to dismiss, [plaintiff]
must allege ‘enough facts to state a clamrelief that is plausible on its face.”
Traverse Bay Area IntermediaterS®ist. v. Mich. Dep’'t of Educ615 F.3d 622,
627 (6th Cir. 2010) (quotind@ell Atl. Corp. v. Twombly550 U.S. 544, 570
(2007)). On a Rule 12(b)(6) motion to dismiss, the Court must “assume the
veracity of [the plaintiff's] well-pleadefhctual allegationand determine whether
the plaintiff is entitled to ledarelief as a méer of law.” McCormick v. Miami
Univ., 693 F.3d 654, 658 (6th Cir. 2012) (citidghcroft v. Igbal 556 U.S. 662,
679 (2009)). The Court must construe thenptaint in the light most favorable to
Plaintiff and draw all reasonahileferences in Plaintiff's favoiOhio Police & Fire
Pension Fund v. Standard Roor’s Fin. Servs. LLC700 F.3d 829, 835 (6thir.
2012).

Defendants also move to dismiss ther(péaint for lack of standing pursuant
to Fed. R. Civ. P. 12(b)(1Bee Kepley v. LanZ15 F.3d 969, 972 (6th Cir. 2013)
(internal citation and quaian marks omitted) (“Stading goes to [a c]ourt’s

subject matter jurisdiction[.]?)‘[P]laintiff has the burdewf proving jurisdiction in
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order to survive the motionMich. S. R.R. Co. v. Brah& St. Joseph Cntys. Rail
Users Ass'n., In¢c287 F.3d 568, 573 (6th Cir. 2002).
ANALYSIS
[. In Pari Delicto

In support of their argument for dismissal of nearly all of Plaintiff's claims,
Defendants assert thie pari delicto defense. “In pari delicto refers to the
plaintiff's participation in the same wrongithg as the defendant . . . . [it] is
premised upon the equitable principle o Court will lend its aid to a man who
founds his cause of action upan immoral or illegal act.In re Dublin Sec., Ing.
133 F.3d 377, 380 (6th Cir. 1997) (interodations and quaition marks omitted).
Resolution of this issue is appropriateaomotion to dismiss wdre the “defense is
conclusively established ongHace of the complaint.lnh re Nat’l Century Fin.
Enterprises, Inc., Inv. Litig.604 F. Supp. 2d 2B, 1142 (S.D. Ohio 2009¢iting
Dublin, 133 F.3d at 380).

Federal law governs the application of the pari delicto defense to
Plaintiff's federal securities claim&eeBateman Eichler, Hill Richards, Inc. v.
Berner, 472 U.S. 299, 306 (1985). State law governs the application of the defense
to Plaintiff's state statory and common law claim&ee, e.g.Dublin, 133 F.3d at

379 (applying Ohio law to the trustee’s ol of negligence, breach of fiduciary

s Defendants do not assert tinepari delictodefense with respect to Counts X and
XI of the Complaint.
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duty, negligent misrepresentatiormecklessness, common law fraud, and
contribution).

A. Federal securities claims (Counts | and II)

Thein pari delicto defense is grounded in two premises: “first, that courts
should not lend their good offices to ma&tthg disputes among wrongdoers; and
second, that denying judicial relief to admitted wrongdoer is an effective means
of deterring illegality.’Bateman Eichler472 U.S. at 306. With respect to federal
securities law violations, a claimangsivate action for damages may be barred
based on his own culpability where: “(1) aglirect result ohis own actions, the
plaintiff bears at least substantially efuesponsibility for the violations he seeks
to redress, and (2) preclusion of suibuhd not significantly interfere with the
effective enforcement of the securities laavel protection of #hinvesting public.”
Id. at 310-11.

To satisfy the first prong dBateman EichlerPlaintiff “must be an active,
voluntary participant in the unlawful acitly that is the subject of the suit?inter
v. Dahl 486 U.S. 622, 636 (1988). Underetlsecond prong, Plaintiff may be
barred from recovery “only if preclusioof suit does not offend the underlying
statutory policies.”ld. at 637-38. In other wordghe Court should limit the
application of the doctrine to the equitable purpose it seelsemore v. Regions

Bank 682 F.3d 414, 422 (6th Cir. 201@)ternal citation omitted).
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Because a receiver stands in the shoes of the received entity or estate he
represents, he is subject tltre same claims and defessas the entity or estate.
Wuliger v. Manufacturers Life Ins. C&67 F.3d 787, 799 (6th Cir. 2009) (barring
the receiver from recovery because of Liberte’s unclean had@fig)ial Comm. of
Unsecured Creditors v. R.F. Lafferty & C&267 F.3d 340, 358 (3d Cir. 2001)
(noting that the Sixth Circuit has applied thepari delictodoctrine to “bar claims
of a bankruptcy trustee, standing in thlgoes of a debtor, against third-parties,
without regard to the trustee’safiis as an innocent successor.”).

Plaintiff does not dispute that asetlappointed receiver of the estates of
McKnight and Legisi, he may be subject to ihepari delicto defense. Rather,
Plaintiff argues that Defendts have failed to satisfgateman EichlerThe Court
disagrees with respect to the first prong, but agrees with respect to the second
prong.

The Complaint conclusively establishéhat McKnight and Legisi bear at
least substantially equal pemnsibility for the violationdPlaintiff seeks to redress.

The investments made by McKnight ahdgisi based on Oendants’ alleged
misrepresentations were derived eagliir from Legisi’s illegal Ponzi scheme.
McKnight invested in the Fund in fimtrance of the Legisi Ponzi scheme.
Moreover, as the Fund’'s gnlimited partner, LegisMarketing was an active,

voluntary participant.
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Nevertheless, the Court is concetnéhat preclusion of this suit may
interfere with the effective enforcementtbe securities laws and the protection of
the investing public. Permittinparties who have plainkjolated federal securities
laws to evade liability for their actions sfity on the basis that another individual
has engaged in similaronduct would thwart the purposes behind such laws.
Furthermore, as Plaintiff noted, the GHacks the resources to enforce every
securities fraud violation. Assumirgyguendothat Complaint states a plausible
claim for federal securities violationsagainst Defendants, the effective
enforcement of securities laws would be best served by allowing Plaintiff to
proceed on his claims.

More importantly perhaps, precluding this action would not serve to protect
the investing public. In making this datanation, the Court considers who will
actually benefit from an award of the money at isS&=, e.gBell v. Kaplan No.
3:14CV352, 2016 WL 815303, at *4 (W.D.N.Eeb. 29, 2016) (declining to apply
the in pari delicto defense where the only peoplerthiy its application were the
victims of the Ponzi schemeffine v. Sovereign Banlk34 F. Supp. 2d 126, 143
(D. Mass. 2008) (noting that because plomzi-schemer’s assets had already been
liquidated to pay restitutiom his criminal case, a discharge through a judgment

against the defendant would not benefit him).
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Any award Plaintiff receives in thisase will be distributed to Legisi’s
defrauded investors. If the Court wereldar Plaintiff's claims, the real parties
affected by such a ruling would be mesnb of the investing public. Given such
policy implications, the Court will not bdlaintiff, who ultimately seeks relief for
Innocent investors, from pursig federal securities claims.

B. Michigan law claims (Counts I, VII, VIII, IX, XII, X, XIV, and
XV)

“Michigan law’s wrongtil-conduct rule incorporates the common-law
pari delicto maxim that ‘as between parties pari delictq that is equally in the
wrong, the law will not lend it$eto afford relief to oneas against the other, but
will leave them as it finds them.Th re B & P Baird Holdings, In¢.591 F. App’X
434, 441 (6th Cir. 2015) (quotir@rzel by Orzel v. Scott Drug Gel49 Mich. 550,
537 (1995)).

The wrongful-conduct rule, as distinguished frBateman Eichlés in pari
delicto test, has two elements. First, “Plaintiff's conduct must be prohibited or
almost entirely prohibited under penal or criminal statuteOrzel 449 Mich. at
561. Second, “a sufficient causal nexussimexist between the plaintiff's illegal
conduct and the plaintiff's asserted damagksk.at 564. “To establish causation, a
defendant must “show][] that the pléffis illegal conduct wa a proximate cause
of the plaintiff's injuries.”In re MuniVest Servs., LLGO0O0 B.R. 487, 495 (Bankr.

E.D. Mich. 2013) (citingOrzel 449 Mich. at 564).
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It is undisputed that the firstlement of the wrongful-conduct rule is
satisfied because McKnight's conductaperating the LegisPonzi scheme was
prohibited by criminal statute.

With respect to the second prorige Court considers it beyond challenge
that McKnight's conduct had a causal nexasthe alleged injuries because the
funds at issue were wholly dertvérom the Legisi Ponzi schem8ee id.(noting
that it was “beyond challendkat the Debtors’ criminal conduct was the proximate
cause of the injuries alleged by the Te&s where the Debtors operated a Ponzi
scheme). Plaintiff's argument that thenéits scheme was indepaent of Legisi’s
scheme is unavailing — McKnigimvested in the Fund inorder to perpetrate the
Legisi scheme. Moreover, Plaintiff carinmrove damages without referring to the
money derived from theegisi Ponzi scheme&eeWellman v. Bank One, NAlo.
253996, 2005 WL 2291741, at *3 (MicBt. App. Sept. 20, 2005).

Absent from Orzels wrongful-conduct rule are the robust policy
considerations animating the second prongateman EichlerThis unfortunately
leads to less than optimal results for Plaintiff. In its application of the wrongful-
conduct rule, the Michigan Court of Appsdias expressly rejected concerns about
the distribution of the potential ard to innocent investors:

Plaintiffs do raise an interestingoint that the actual individual

wrongdoers would not be beitefg from any recovery from

defendants, but that the liquidatingent would disburse any recovery
among plaintiffs’ innocent investors. This is not an inconsequential
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point; indeed, it has served a ratemany of the decisions cited by
plaintiffs. Ultimately, however, we amot persuaded that it is one that
should affect the application ahe wrongful-conduct rule if the
actions of the individual wrongdoers are imputed to plaintiffs.
MCA Fin. Corp. v. Grant Thornton, L.L.P263 Mich. App. 152, 160-61, 687
N.W.2d 850, 855 (2004).

Moreover, the Bankruptcy Court in thstrict has similarly rejected such
policy concerns, noting: “Even ima case like this, where the Debtors
unguestionably operated a criminal Posaheme, and where any recovery by the
Trustee would go to the victims of thatrizi scheme, this Coud still required to
apply Michigan law as stateoy the Michigan Supreme CourtMuniVest 500
B.R. at 500. Accordingly, the Court constrU@szel and its progeny as requiring
dismissal of Plaintiff's Michigan statutory and common lawroki Therefore, the
Court grants Defendants’ Motion [106] witespect to Counts Ill, VII, VI, IX,
XII, X, X1V, and XV.

C. Florida law claims (Counts IV, IV, and V)°

Defendants erroneously submit th&lorida has adopted Michigan’s

wrongful-conduct rule as set forth @rzel But, Florida uses a different test. The

Florida Supreme Court recently eajpled that application of thie pari delicto

*Florida law applies to Platiiff's claims under the Flada Securities and Investor
Protection Act (Count IV) and Florida Reed Uniform Limited Partnership Act
(Count VI). Additionally, Florida law applgeto Plaintiff's chim for Breach of
Partnership Agreement (Count V) basa the Agreement provides for the
application of Florida law.
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defense requires that the parties: 1) tipgrate in the same wrongdoing;” and 2)
“be equally at fault.”In Earth Trades, Inc. v. T & G Corpl08 So. 3d 580, 583
(Fla. 2013) (internal citations omitteddee alsoAdana Investing, Inc. v. Wells
Fargo Bank, N.A.No. 1:16-CV-21562-UU, 2017 WL 3668553, at *15 (S.D. Fla.
Apr. 10, 2017) (applying #hstandard set forth Barth Trade$. The Court cited to
Bateman Eichleto clarify the doctrine, reaffirming that “[tihe defenseifpari
delicto is not woodenly applied in evepase where illegalitappears somewhere
in the transaction[.]’Earth Trades 108 So. 3d at 583-84 (citingulla v. E.F.
Hutton & Co., Inc, 426 So.2d 1055, 1057 n. 1 (Fla. 3d DCA 1983)).

Additionally, in this context, Flada courts which have not cited Earth
Tradehave applied than pari delictodefense as set forth Bateman EichlerSee,
e.g, In re Rollaguard Sec., LLC570 B.R. 859, 883 Bankr. S.D. Fla.),
reconsideration deniedg76 B.R. 260 (Bankr. S.D. Fla. 201Pearlman v. Alexis
No. 09-20865-CIV, 2009 WL 3161830, at {3.D. Fla. Sept. 25, 2009).

Generally, courts applying Floridaweaon a motion to dismiss have declined
to rule on the application of the pari delicto defense as prematurBee, e.g.
Rollaguard 570 B.R. at 883tn re Bernard L. Madoff Inv. Sec. LL.657 B.R. 89,
123 (Bankr. S.D.N.Y. 2016)econsideration denied sub nom. Sec. Inv'r Prot.

Corp. v. Bernard L. Madoff Inv. Sec. LL8o. AP 08-01789 (SMB), 2016 WL
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6088136 (Bankr. S.D.N.Y. Oct. 18, 201®eariman 2009 WL 3161830, at *2.
The Court will do the same here.

At this stage, the Court cannot conclude that McKnight and Legisi
“participated in thesamewrongdoing” as Defendants. Accordingly, the Court
denies Defendants’ Motion to Disssi Counts IV, V, and VI based on timepari
delictodefense.

lI. Failure to State a Claimfor Securities Fraud

Section 10(b) of the Sedties Exchange Act 1934 providéedt is unlawful
for any person . . . [tjo use or employ,aannection with the purchase or sale of
any security . . . any manipulative ateceptive device or contrivance in
contravention of such rudeand regulations . . . Ernst & Ernst v. Hochfelde®25
U.S. 185, 195 (1976) (quoting 15 U.S.C. 78)).

SEC Rule 10b-5 makes it unlawful far person, in connection with the
purchase or sale of a security:

a) To employ any device, scheme, or artifice to defraud,

b) To make any untrue statement of atenial fact or to omit to state a
material fact necessary in ordemiake the statements made . . . or

c) To engage in any act, practice, oucse of business which operates or
would operate as a fraud deceit upon any person|.]
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Furthermore, to support a control-persons claim under 15 U.S.C. § 78t,
Plaintiff must sufficiently plead an underlying or primary securities law violation.
Doshi v. Gen. Cable Corp823 F.3d 1032, 1045 (6th Cir. 2016).

A. Maker Liability — Section 10(b) and Rule 10b-5(b)

“[T]o state a claim under Section 10(bf the Securities Exchange Act of
1934, or under SEC Rule 10b-&bplaintiff must allege{1l) a misrepresentation or
omission; (2) of a material fact that tdefendant had a duty to disclose; (3) made
with scienter; (4) justifiably relied on bglaintiffs; and (5) proximately causing
them injury.” City of Monroe Empyees Ret. Sys. Bridgestone Corp.399 F.3d
651, 668 (6th Cir. 2005kee alsdn re Checkers Sec. Litig858 F. Supp. 1168,
1180 (M.D. Fla. 1994) (“The Florida statuyorequirements are identical to Rule
10b-5, except that scienter requirement uiiderida law is satisfied by a showing
of mere negligence, whereas the miom showing under Rule 10b-5 is reckless
disregard.”).

With respect to the first element a misrepresentation or omission —
Plaintiff must allege thabefendants made an “untrue statement of a material fact
in connection with the purchasr sale of securitiesJanus Capital Grp., Inc. v.
First Derivative Traders564 U.S. 135, 141 (2011). “Fpurposes of Rule 10b-5,

the maker of a statement is the persoremtity with ultimate authority over the
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statement, including its content and whether and how to communicatd. iat
141-42.

Defendants argue that Plaintiff hagsldd to allege that any of the named
Defendants made a misrepresentatimn McKnight or Legisi upon which
McKnight relied in purchasing interesh the Fund. Defendants contend that
Plaintiff's allegation that Lichtenstein, wh® no longer a party to this action, made
material representations during the sale, is insufficient to support an action for
securities fraud against the Rossttw the Royal Palm entities.

Plaintiff, on the other hand, arguéisat Defendants are responsible for
Lichtenstein’s statements because thay the “intent and reasonable expectation”
that such misrepresentations woulddmnmunicated to investors like McKnight
and Legisi. Plaintiff further argues thaecause the Royal Palm entities were
dominated by the Rosettos and the FINRAspondents including Lichtenstein,
Lichtenstein’s alleged wrongdoing can liibuted to the Royal Palm entities.

However, the Supreme Cousrjected this argument ianus 564 U.S. at
143 (explaining that suits against “entittbat contribute ‘substantial assistance’ to
the making of a statement but do not atifumake it[,] m& be brought by the
SEC, but not by private parties.”). Lichtégig, not the Rosettos or the Royal Palm
entities, made and had corltaver the statements duritige sale. Notably, Sierra,

the entity headed by the FINRA Remdents including Lichtenstein, did not
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formally become the Fund’s selling agemitil May 9, 2007; this occurred nearly
six weeks after the McKnight and Legiagreed to invest $5-10 million in the
Fund. Moreover, Bruce Rosetto did notedt Lichtenstein to offer and sell
securities in the Fund until after the Legisi sale.

Because Lichtenstein is the partyovimade the alleged misrepresentations
for purposes of 810(b) andule 10b-5, Plaintiff has fl?d to state a claim that
Defendants made a misrepresentation oission in connection with the sale of
securities. Analysis of the remainingerients is unnecessary. Accordingly, the
Court grants Defendants’ Motion to Dismiss [106] with respect to Plaintiff's maker
liability claims.

B. Scheme Liability — Rue 10b-5(a) and (c)

The dismissal of Plaintiffs § 10(band 10b-5(b) claims is not fatal to
Plaintiff's recovery. Under Rule 10b(aha (c), individuals who participate in a
scheme with the purpose and effect of epsesenting material information in the
connection with the sale of securitiesymi@e held liable in a private actioBee
Stoneridge Investment Partneltd,C v. Scientific—Atlanta, Inc552 U.S. 148, 128
(2008); Benzon v. Morgan Stanley Distributors, Iné20 F.3d 598, 610 (6th Cir.
2005) (internal citation anduotation marks omitted) [(A] defendant not liable
under Rule 10b-5(b) for failute disclose . . . may stibe held liable under Rule

10b-5(a) and 10b-5(c) as a participanfan] allegedly fradulent scheme.”)see
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also S.E.C. v. Wealtltrategy Partners, LCNo. 8:14-CV-02427-T, 2015 WL
3603621, at *8 (M.D. Fla. June 5, 2015k(¢ing defendants’ motion to dismiss
plaintiff's scheme liability claim).

“To state a claim based on conduct thaiates Rule 10b-5(a) and (c), [a]
plaintiff must allege that a defendant{i)) committed a decépe or manipulative
act, (2) with scienter, that (3) the adteated the market fosecurities or was
otherwise in connection with their puede or sale, and ah (4) defendants’
actions caused the plaintiffs’ injuriesRerrigan v. Visalus, In¢ No. 14-CV-
12693, 2016 WL 892804, at *15 (E.D. MidMar. 9, 2016) (internal citation and
guotation marks omitted). Plaintiff need raltege a misstatement or omission to
succeed on a 10b-5(a) or (c) claidAC Holding Enterprises, Inc. v. Atrium
Capital Partners LLC, 997 F. Supp. 2d 710,32 (E.D. Mich. 2014) (internal
citation and quotatiomarks omitted).

The Complaint states aalsible claim that the Rettos and the Royal Palm
entities participated in a scheme tofrdead McKnight and Legisi. Defendants’
actions leading up to the sale, includittge formation of searate Royal Palm
entities and other investmesthemes, were taken “in connection with” the Fund
sale. Moreover, the allegations tha¢ tRosettos and Roy&alm entities changed
the terms of the Offering to dramaticalgffect potential returns after the sale

further support Plaintiff's claim thaDefendants engageth deceptive and
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manipulative conduct. Consequently, t@®urt denies Defendants’ Motion to
Dismiss [106] with respect to &htiff's scheme liability claims.

[ll.  Standing to Pursue Michigan Asoidance of Fraudulent Transfers
Claims (Counts X and XI)

Defendants argue that Plaintiff leckstanding to lmg avoidance of
fraudulent transfers claims. M.C.L. 88 @84 and 566.35 coef standing on
creditors who seek to void transfers made obligations incurred, by debtors.
Defendants maintain that Plaintiff, whgiands in the shoes of McKnight and
Legisi, is not a creditor of Legisi amdcKnight, and therefore cannot bring claims
pursuant to Michigan’s statutory provisions.

A receiver has standing to bring a claim if at least one of the receivership
entities would have had stding to bring the claimWuliger, 567 F.3d at 794 (6th
Cir. 2009). Because Legisi, one of theceivership entities would have had
standing to bring avoidance of frauduleranisfer claims, Plaintiff has standing to
bring such claimsSee Coppola v. Mannin@jlo. 323994, 2015 WL 7288050, at *5
(Mich. Ct. App. Nov. 172015) (noting that the receiver “had standing to pursue
lawsuits on behalf of ReCellular forehpurpose of protecting the receivership
estate[.]").

In addition, several otheasircuits have explicitly He that a receiver in a
Ponzi scheme case may bensidered a creditor fqpurposes of standingee

Evans v. BurrelINo. CV 14-330-GFVT, 2015 WL 5772414, at *6 (E.D. Ky. Sept.
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30, 2015) (citingJanvey v. Democratic Sewaial Campaign Comm., Inc.712
F.3d 185, 192 (5th Cir. 2013)ing v. Dockstaderd82 F. App’x 361, 363 (10th
Cir. 2012); Donnell v. Kowell 533 F.3d 762, 777 (9th Cir. 2008¥choles v.
Lehmann 56 F. 3d 753-55 (7th Cir. 1995)Accordingly, the Court rejects
Defendants’ argument that Plaintifidks standing to pursue avoidance of
fraudulent transfers claims onhadf of the receivership.

IV. Failure to State a Claim for Breach of Partnership Agreement and
Violation of the Florida Revisal Limited Partnership Act

Defendants argue that Plaintiff c@ot hold Defendants other than the
Management Company liable for breachtbé Partnership Agreement, or for
violating Florida’s RevisedJniform Limited Partnership Act, because they were
neither parties to the Agreenmtaror partners in the Fund.

Plaintiff argues that Florida’s Reed Uniform Limited Partnership Act,

F.S. § 620.2001(1),authorizes him to bring a réict action for breach of the
Partnership Agreement against all Defartda This argument is without merit.
Section 620.2001 authorizes a limited partner to maintain an action against a
general partner — it does natithorize a limited partner to maintain an action

against any person or entity that condubtssiness with the general partner.

7 Section 620.2001 provides: “[Adartner may maintain ardict action against . . .
another partner for legal or equitable relief . . . to enforce the rights and otherwise
protect the interests of the partnencluding rights andinterests under the
partnership agreement.”
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Furthermore, Plaintiff has failed to ajle that the Rosettos or Royal Marketing
were parties or signatories to the Agreement.

Nonetheless, the remaining Defendgantay be liable for the Management
Company’s conduct under a corporate vedrging theory. To state a claim for
piercing the corporate veil, Plaintiff must allege:

(1) the shareholder dominated and colti the corporation to such an
extent that the corporation’s independent existence was in fact non-
existent and the shareholders revein fact alter egos of the

corporation;

(2) the corporate form must have bemnganized or used for a fraudulent
or improper purpose; and

(3) the fraudulent or improper use of therporate form caused injury to
the claimant.

S-Fer Int’l, Inc. v. Stonesheets, L1 Bo. 14-24662-CIV, 2016 WL 8808749, at *3
(S.D. Fla. July 22, 2016).

Although Bruce Rosetto, a managingmieer of the Management Company
did not personally breach the PartnersAgreement, he make held personally
liable under a veil piercing theorfseeHudson & Keyse, LLC v. Goldberg &
Assocs., LLCNo. 07-81047-CIV, 2009 WL 79011%t *3 (S.D. Fla. Mar. 24,
2009). The allegations in Complaint, as a whole, sufficientliesd plausible claim
that Bruce Rosetto dominated and contbllee Management Company to such an
extent that its independeexistence was non-existe®eef{ 43; 82-83; 107; 113-

14; 199. However, such allegations are swdficiently pled with respect to Robert
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and Roxanne Rosetto. Accordingly, Coultsand VI are dismissed as to Royal

Marketing and Robert arf@oxanne Rosetto only.

-------
BEP) LTS

In the sections below, the Court a Defendants’ alternative grounds for
dismissal as they relate to the M@ement Company and Bruce Rosetto.

A. Breach of Partnership Agreement (Count V)

Where a partnership is establishedviaytten agreement, either party may
bring an action for breach of the agreem@antthony Distributors, Inc. v. Miller
Brewing Co, 882 F. Supp. 1024, 1031 (M.D. FIE95) (internatitation omitted).

Relevant for purposes of this Klen are the following Agreement
provisions:

Section 5.01: The General Partnealsinave the exclusive right and

responsibility to manage the busine$the Partnership and is hereby

authorized to take any action ahy kind and to do anything and
everything the General Partneteems necessary in connection

therewith . . . . the General Partngrauthorized and empowered . . .
to: (a) enter into, execute, maimaand/or terminate contracts,
undertakings, agreements . . . in tlame of the Partnership . . . and

do or perform all such things asay be necessary or advisable in
furtherance of the Partnership’s powers.

Section 5.02: [T]he General Raer shall use commercially

reasonable efforts, as determinedha sole discretion of the General
Partner, to ensure that any contraciagreement with any Affiliate is

on terms that are fair relative g@neral indusyr standards.]

Section 10.01(a): Each partner represents and warrants that it is duly

organized or formed, validly exigsty, and in good standing under the
laws of the jurisdictiorof its incorporation].]
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Defendants argue that Plaintiff cannot succeed on his breach of contract
claim because Legisi Marketing committeéde first material breach of the
Agreement when it falsely represented it was a valid and legitimate entity in
violation of § 10.01(a). But, this defenseunavailable where the party “fails to
declare a breach of contra@nd “continues tgoerform under the contract after
learning of the breachAcosta v. Dist. Bd. of Trtees of Miami-Dade Cmty. Cqll.

905 So. 2d 226, 229 (Fla. Dist. Ct. App. 2005) (internal citation and quotation
marks omitted). Here, Defendants did naatr Legisi’'s misrepresentation as a
discharge of their duties under the Agreeménrstead, they continued to act under
the Agreement, and to receive investse despite having been aware that
McKnight and Legisi were under invedstipn by the Office of Financial and
Insurance Services and the SEC.

Having rejected Defendants’ first mast breach defense, the Court finds
that Plaintiff has stated a claim for breacHgf5.01 and 5.02. &htiff alleges that

Defendants breached the Agreement by “sBcahang[ing] mataal terms” and

¢ Given that the parties likely misrepresented their statuses as legitimate entities in
executing the Agreement, there nmag a question as to its validitgee Umbel v.
Foodtrader.com, In¢.820 So. 2d 372, 374 (Fla. Dist. Ct. App. 2002) (“[I]t must be
held that as a matter of lamny contract made in violation of [the Act’s] terms,
provisions or requirements is void carconfers no enforceable rights on the
contracting parties.”)Frye v. Taylor 263 So. 2d 835, 840 (Fla. Dist. Ct. App.
1972) (noting that courts “should be loatbdend their support to or give approval

to any obligation which has an unlawful teaiction as its genesis.”). Because this
issue was not raised in Defendants’ Motitme Court does not address it in this
Order.
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entering into transactions “which wemot fair or commercially reasonable.”
Compl. at T 191. Plaintiffurther alleges that Defendants’ self-dealing loans and
gift transactions violated the Agreement, which restricted loans to the purchase to
real estateld. at § 134. Accordingly, the Cdudenies Defendants’ Motion to
Dismiss Count V.

B. Breach of Fiduciary Duties Under 8§ 620.1408 (Count VI)

Section 620.1408 providdbat a general partner owes duties of care and
loyalty to its limited partners. Plaintiff lalges that the Management Company, and
its agents, breached its fidagy duty of loyalty by:

secretly changing the material texmof the Partnership Agreement, by

entering transactions with the ieiffited entities, where the affiliated

entities had interests adverse to Betnership and the Partnership’s

sole limited partner, Legisi, analy diverting business opportunities

and assets from the Investment Fund.

Compl. at § 202.

Plaintiff further alleges that the Magement Company, and its agents,
breached its duty of care by:

causing the [Fund] to enter comroelly unreasonable and unfair

affiliated transactions, and by failing tlisclose the increased array of

fees, commissions, and profits feedants extracted from the [Fund,]

to the detriment of the partnerpld sole limited pener, Legisi

Marketing.

Id. at 1 203.
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The pleadings support a plausible olahat the Management Company and
Bruce Rosetto breached their duty of dayeengaging in self@hling in pursuit of
interests adverse to therkland Legisi MarketingSee Carolina Pres. Partners,
Inc. v. Wolf Arbin Weinhold414 B.R. 754, 763 (M.DFla. 2009). The pleadings
further support a claim thdahe use of Legisi’s investent to purchase and fund
other companies was intentional misdact in breach of the duty of care.
Therefore, the Court denies Defenti& Motion to Dismiss Count VI.

CONCLUSION

For the reasons stated above, ammbiiporating the reasons stated on the
record, the CourGRANTS in part and DENIES in part Defendants’ Motion to
Dismiss [106]. This ruling has the effext dismissing: Plaintiff's maker liability
claims set forth in Counts Il, and IV against all maed Defendants; Counts llI,
VII, VIII, 1X, X, X, XIV, and XV ag ainst all named Defelants; and Counts V
and VI against Defendants Royal MarketiServices, Inc., Robert Rosetto, and
Roxanne Rosetto only.

Remaining in this action are: Plaiffisf scheme liability claims set forth in
Counts |, Il, and IV against all namddefendants; Counts V and VI against
Defendants Bruce Roset@nd Royal Palm Investmeé Management Company
only; and Counts X and Xdgainst all Defendants.

Accordingly,
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IT IS ORDERED that Defendants’ Motion to Dismiss [106]GRANTED
in part and DENIED in part .

IT IS FURTHER ORDERED that Counts IlI, VII,VIII, IX, XII, XIlI,
XIV, and XV of the Secondmended Complaint al@ISMISSED.

IT IS FURTHER ORDERED that Counts V and VI of the Second
Amended Complaint areDISMISSED as to Defendants Royal Marketing

Services, Inc., Robert Roseteind Roxanne Rosetto only.

SO ORDERED.
s/Arthur J. Tarnow
Arthur J. Tarnow
Dated: May 25, 2018 Senibnited States District Judge
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