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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
CLEO POINDEXTER, #598640,

Petitioner,

V. CASE NO. 2:09-CVv-12021
HONORABLE LAWRENCE P. ZATKOFF

CATHERINE BAUMAN,

Respondent.
/

OPINION AND ORDER DENYING THE PETITION FOR A WRIT OF
HABEAS CORPUS AND DENYING A CERTIFICATE OF APPEALABILITY

I ntroduction

Michigan prisoner Cleo Poindexter (“Petitioner”) has filed a pro se petition for a writ of
habeas corpus pursuantto 28LC. §2254 challenging his Way@eunty Circuit Court convictions
on four counts of assault withitent to commit murder, MH. Comp. LAWS § 750.83, and one count
of possession of a firearm during the commission of a felomytxiMCOMP. LAWS 8§ 750.227b, for
which he was sentenced to four concurrent terms of 10 ¥ to 18 years imprisonment and a
consecutive term of two years imprisonment. In his pleadings, Petitioner raises claims concerning
the lack of a due diligence hearing for two missiiignesses and the effectiveness of trial counsel.
Respondent has filed an answer to the petitiontending that it shodlbe denied. Having
considered the matter, the Court concludesRétioner is not entitled to federal habeas relief on
his claims and denies the petition. The Court also denies a certificate of appealability.
. Factsand Procedural History

Petitioner’s convictions arise from a shogtiwhich occurred at a nightclub in Detroit,
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Michigan on August 1, 2005. The Michigan CourtAgipeals provided a factual summary of the
case, which is presumed correct on habeas regmsviVionroe v. Smith97 F. Supp. 2d 753, 758
(E.D. Mich. 2001)aff'd. 41 F. App’x 730 (6th Cir. 2002), as follows:

This case arises out of a shootingttloccurred at the Chicago Blues Lounge
(Lounge) in Detroit, Michigan on August 1, 2005. Micah Wilson, Calvin Scott,
Deshawn Cheatom, Latasha Peterson, and Brittany Peterson went to the Lounge to
attend a party for high school kids. Agyhapproached the Lounge, defendant was
outside rapping and waiving money. Cheatestified that he approached defendant

and asked him if he was responsilitg “shooting up” his house. Defendant
responded that he was not, and Cheataokéd away and sugsfed to the others

that they leave because he had noticed a gun in defendant's pocket. He stated that as
the group turned to leave, defendant pudiatthe gun and fired four to five shots.
Scott testified that he was shot in tigper back. He did not see defendant with a
gun, and he did not see who shot him. @filsvas shot in the stomach and identified
defendant as the shooter.

Terrance Turner was working security at the Lounge when the shooting occurred.
Turner and his cousin left the Lounge toghase cases of water for the bar. As they
exited the Lounge, Turner testified that he saw defendant fire several shots in his
direction into a group of people. He statthat he was 10 to 15 feet away from
defendant at the time of the shooting.

Derrius Dixson testified for the defense. Dixson testified that he was defendant's
friend. He stated that he was sitting ia bar on the corner next to the Lounge when

he heard six shots fired. He never saw defendant at the Lounge. Dixson stated that
he saw Wilson and Cheatom and a “gang of other guys” verbally confronting one
another. He explained that Wilson abbeatom were members of the Brightmoor
Killers gang and the other group was composed of members from the Seven Mile
gang. Dixson explained that the two grogpstinued to verbally spar until Wilson

lifted up his shirt like he was going foigan, and in retaliation, an individual from

the Seven Mile group drew a gun and started firing.

Defendant attempted to call Sergeant Dunbetdstify as to his efforts in procuring
Latasha Peterson and Brittany Peterson aesses, but the court instructed him to

call another witness because Dunbeck wasaifable. As the officer standing in for
Sergeant Dunbeck, Detroit Police Sergeant David Levalley testified that he failed to
serve the Peterson girls because he was unable to locate them. He had no addresses
for them, and Wilson and Scott told him that they had moved away and were unable

to contact them. Additionally, Sergeantiadley was unable to look up their driver's
license information because he did not hidnegr birth dates. He also stated that he

was unsure what additional information Sergeant Dunbeck may have had concerning
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the witnesses. But as the officer-in-charge, Dunbeck was responsible for locating and
serving the witnesses.

Defendant was convicted of assault wittent to murder Wilson, Cheatom, Scott,

and Turner. He was acquitted of the changdated to the shooting of Brittany and

Latasha Peterson.

People v. PoindexteNo. 269915, 2007 WL 2847757, *1-2 (Mich. Ct. App. Oct. 2, 2007)
(unpublished).

Following his convictions and sentencing, Petigr filed an appeal of right with the
Michigan Court of Appeals essentially raising tame claims presented on habeas review. The
Michigan Court of Appeals denied relief on Peiiter's claims and affirmed his convictionigl.
Petitioner then filed an application for leave ppeal with the Michigan Supreme Court, which was
denied. People v. Poindexted80 Mich. 1076, 744 N.W.2d 167 (2008).

Petitioner thereafter instituted this federal habeas action, raising the following claims as
grounds for relief:

l. He was denied due process and the right to compulsory process when the trial
court refused to require the prosecution to demonstrate the exercise of due
diligence to produce endorsed, knows gestae witnesses who would have
corroborated his defense that someone else was the shooter.

Il. Defense counsel was ineffective for failing to demand the witnesses’
production, for failing to demand a due diligence hearing, for failing to seek
assistance with locating the witnesses, and for failing to request a missing
witness jury instruction.

Respondent has filed an answer to the petitionecmhihg that it should be denied because the first
claim is barred by procedural default and the second claim lacks merit.
[Il.  Standard of Review

The Antiterrorism and Effective Death Penafist of 1996 (“AEDPA”), codified 28 U.S.C.

§ 2241et seq. governs this case because Petitioner filed his petition after the AEDPA'’s effective
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date. See Lindh v. Murphy21 U.S. 320, 336 (1997). The AEDPA provides:

An application for a writ of habeas rpus on behalf of a person in custody

pursuant to the judgment of a State couatlsiot be granted with respect to any

claim that was adjudicated on the merits in State court proceedings unless the

adjudication of the claim —

() resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the
Supreme Court of the United States; or

(2) resulted in a decision that wasbd on an unreasonable determination of
the facts in light of the evidencegsented in the State court proceeding.

28 U.S.C. §2254(d) (1996).

“A state court’s decision is ‘contrary to’ .clearly established law if it ‘applies a rule that
contradicts the governing law set forth in [SupreDoeeirt cases]’ or if it ‘confronts a set of facts
that are materially indistinguishable from action of [the Supreme] Court and nevertheless
arrives at a result differefrom [that] precedent.”Mitchell v. Esparzab40 U.S. 12, 15-16 (2003)
(per curiam) (quotingVilliams v. Tayloy529 U.S. 362, 405-06 (20003ge alsdell v. Cone535
U.S. 685, 694 (2002). “[T]he ‘unreasonable aggdiion’ prong of § 2254(d)(1) permits a federal
habeas court to ‘grant the writ if the state ¢alentifies the correct governing legal principle from
[the Supreme] Court but unreasonably applies pinguciple to the facts of petitioner’s case.”
Wiggins v. Smitfb39 U.S. 510, 520 (2003) (quotivglliams 529 U.S. at 413kee alsdBell, 535
U.S. at 694. However, “[i]n order for a fedecalurt find a state court’s application of [Supreme
Court] precedent ‘unreasonable,’ the state coudtssion must have been more than incorrect or
erroneous. The state court’s applicatiorstiave been ‘objectively unreasonabléVigging 539
U.S. at 520-21 (citations omitteddee alsdVilliams, 529 U.S. at 409. “AEDPA thus imposes a

‘highly deferential standard for evaluating statext rulings,” and ‘demands that state-court



decisions be given the benefit of the doulRé&nico v. Left U.S. ,130S. Ct. 1855, 1862 (2010)
(quotingLindh, 521 U.S. at 333, n. Woodford v. Viscottib37 U.S. 19, 24 (2002) (per curiam)).

The Supreme Court recently held that “a statets determination that a claim lacks merit
precludes federal habeas relief so long as ‘faided jurists could disagree’ on the correctness of
the state court’s decision.Harrington v. Richter _ U.S. , 131 S. Ct. 770, 786 (2011) (citing
Yarborough v. Alvaradd41 U.S. 652, 664 (2004)). The Seime Court emphasized “that even
a strong case for relief does not mean the statd’s contrary conclusion was unreasonabld.”

(citing Lockyer v. Andradég38 U.S. 63, 75 (2003). Pursuant to § 2254(d), “a habeas court must
determine what arguments or theories supported or . . . could have supported, the state court’s
decision; and then it must ask whether it is possible fairminded jurists could disagree that those
arguments or theories are inconsistent witthitiding in a prior decision” of the Supreme Court.

Id. Thus, in order to obtain habeas relief in fedeaairt, a state prisoner must show that the state
court’s rejection of his claim “was so lackingusstification that there was an error well understood

and comprehended in existing law beyond any possibility for fairminded disagreeldent.”

Section 2254(d)(1) limits a federal habeas ceugview to a determination of whether the
state court’s decision comports with clearly bthed federal law as determined by the Supreme
Court at the time the state court renders its decisiee Willlams529 U.S. at 412;see also
Knowles v. Mirzayange U.S. ,129S. Ct. 1411, 1419 (200®)t{ng that the Supreme Court “has
held on numerous occasions that it is not ‘an unreasonable application of clearly established Federal
law’ for a state court to decline to apply a speddgal rule that has not been squarely established
by this Court”) (quotingVright v. Van Patterb52 U.S. 120, 125-26 (2008) (per curiarhpckyer

v. Andrade 538 U.S. 63, 71-72 (2003). Section 2254@@e's not require a state court to give



reasons before its decision can be deemédve been ‘adjudicated on the meritdHarrington,

131 S. Ct. at 785. Furthermore, it “does not negaitation of [Supreme Court] cases—indeed, it
does not even requieavarenes®sf [Supreme Court] cases, smf as neither the reasoning nor the
result of the state-court decision contradicts thelgafly v. Packer537 U.S. 3, 8 (20023ee also
Mitchell, 540 U.S. at 16. While the requirements oé&ly established law” are to be determined
solely by Supreme Court precedent, the decisiolosvar federal courts may be useful in assessing
the reasonableness of the statterts resolution of an issu&ee Stewart v. Erwjis03 F.3d 488,
493 (6th Cir. 2007) (citingVilliams v. Bowersgx340 F.3d 667, 671 (8th Cir. 2003Dickens v.
Jones 203 F. Supp. 354, 359 (E.D. Mich. 2002).

Lastly, a state court’s factual determinations are presumed correct on federal habeas review.
See28 U.S.C. § 2254(e)(1). A petitioner may rebut this presumption only with clear and
convincing evidence See Warren v. Smiti61 F.3d 358, 360-61 (6th Cir. 1998). Moreover,
habeas review is “limited to the recdlgt was before the state cour€ullen v. Pinholster_U.S.
_,131S. Ct. 1388, 1398 (2011).

IV. Discussion

A. Due Diligence Claim

Petitioner first asserts that he is entitled to habeas relief because the trial court did not
require the prosecution to demonstrate thatdtdreercised due diligence in attempting to locate
LaTasha and Brittany Peterson and secure their agopeaat trial. Respondent contends that this
claim is barred by procedural default.

Federal habeas relief may be precluded on endlzat a petitioner has not presented to the

state courts in accordance witle ttate’s procedural ruleSee Wainwright v. Syket33 U.S. 72,



85-87 (1977)Couch v. Jabed51 F.2d 94, 96 (6th Cir. 1991). Téhectrine of procedural default

is applicable when a petitioner fails to comply with a state procedural rule, the rule is actually relied
upon by the state courts, and the procedutalis “adequate and independeni/hite v. Mitchell

431 F.3d 517, 524 (6th Cir. 200&ge also Howard v. Bouchard05 F.3d 459, 477 (6th Cir.
2005);Coleman v. MitchelR44 F.3d 533, 539 (6th Cir. 2001). phocedural default does not bar
consideration of a federal claim on either directhabeas review unless the last state court
rendering a judgment in the case ‘clearly and esgdyéstates that its judgment rests on a state
procedural bar.”Harris v. Reed489 U.S. 255, 263-64 (1989). The lagplainedstate court
judgment should be used to make this determinatae Ylst v. Nunnemaké&01 U.S. 797, 803-

05 (1991).

The Michigan Court of Appeals rendered thst feasoned opinion on thisissue. In denying
relief on this claim, the court relied upon the defense’s failure to properly preserve this issue by
requesting a due diligence hearing or a new t&a&e Poindexte007 WL 2847757 at *2. The
failure to make a contemporaneous objecticaiscognized and firmly-established independent
and adequate state law ground fduseng to review trial errorsSee People v. Caring$60 Mich.

750, 763, 597 N.W.2d 130 (199®eople v. Dixon217 Mich. App. 400, 409, 552 N.W.2d 663
(1996);People v. Stanaway46 Mich. 643, 687, 521 N.W.2d 557 (199%gg also Coleman v.
Thompson501 U.S. 722, 750-51 (1991). Moreover, a state court does not waive a procedural
default by looking beyond the default to deternifrtbere are circumstances warranting review

on the merits.See Paprocki v. Folt869 F.2d 281, 285 (6th Cir. 1989). Plain error review does
not constitute a waiver of state procedural default ngeg Girts v. Yangb01 F.3d 743, 755 (6th

Cir. 2007);Hinkle v. Randlg271 F.3d 239, 244 (6th Cir. 2008eymour v. WalkeR24 F.3d 542,



557 (6th Cir. 2000). Nor does a state court fail to sufficiently rely upon a procedural default by
ruling on the merits in the alternativ@ee McBee v. Abramajfyg29 F.2d 264, 267 (6th Cir. 1991).

The Michigan Court of Appeals denied reliefthis claim based upon a procedural default — the
failure to move for a due diligence hearing or a new trial.

A state prisoner who fails to comply withstate’s procedural rules waives the right to
federal habeas review absent a showing ase&or noncompliance and actual prejudice resulting
from the alleged constitutional violation, or a slrgwf a fundamental miscarriage of justiGze
Coleman 501 U.S. at 753Gravley v. Mills 87 F.3d 779, 784-85 (6th Cir. 1996). To establish
cause, a petitioner must establish that some external impediment frustrated his ability to comply
with the state’s procedural rul®lurray v. Carrier, 477 U.S. 478, 488 (1986). A petitioner must
present a substantial reason to excuse the defsedt Amadeo v. Zadt86 U.S. 214, 223 (1988).
Such reasons include interference by officiatigraey error rising to the level of ineffective
assistance of counsel, or a showing that theiéhar legal basis for a claim was not reasonably
available. See McCleskey v. Zadi99 U.S. 467, 493-94 (1991).

Petitioner alleges ineffective assistance of trial counsel as cause to excuse his procedural
default. As explainethfra, however, Petitioner has not shotkat counsel was constitutionally
ineffective. He thus has failed to establish caasxcuse his procedural default. The Court need
not address the issue of prejudiken a habeas petitioner fails to establish cause to excuse a
procedural defaultSee Smith v. Murray77 U.S. 527,533 (1986)ong v. McKeen722 F.2d 286,

289 (6th Cir. 1983)Bell v. Smith114 F. Supp. 2d 633, 638 (E.D. Mi2000). Nonetheless, the
Court finds that Petitioner cannot establish prejutbcentitiement to habeas relief) as this claim

lacks merit for the reasons stated by the Michigaurt of Appeals in reviewing the issue for plain



error. See PoindexteR007 WL 2847757 at *2-3.

Petitioner has also not shown that a fundamenistarriage of justice has occurred. The
miscarriage of justice exception requires a shigwiat a constitutional violation probably resulted
in the conviction of one who is actually innoce®ee Schlup v. Del613 U.S. 298, 326-27 (1995).
“[A]ctual innocence’ means factual innence, not mere legal insufficiencyBousley v. United
States523 U.S. 614, 624 (1998). “To be credibleslpm of actual innocence] requires petitioner
to support his allegations of constitutional error with new reliable evidence — whether it be
exculpatory scientific evidence, trustworthyegytness accounts, or critical physical evidence —
that was not presented at trialSchlup 513 U.S. at 324. Petitioner has made no such showing.
This claim is thus barred by procedural defdaltks merit, and does not warrant habeas relief.

B. I neffective Assistance of Counsel Claims

Petitioner relatedly asserts that he is entitled to habeas relief because trial counsel was
ineffective for failing to demand the witnesspsdduction, for failing to demand a due diligence
hearing, for failing to seek assistance in locatimgwitnesses, and for failing to request a missing
witness jury instruction. Respondent contends that these claims lack merit.

In Strickland v. WashingtoAd66 U.S. 668 (1984), the United States Supreme Court set forth
a two-prong test for determining whether a halpegisioner has received the ineffective assistance
of counsel. First, a petitioner must prove that counsel’s performance was deficient. This requires
a showing that counsel made errors so setiioaishe or she was not functioning as counsel as
guaranteed by the Sixth Amendmem&trickland 466 U.S. at 687. ésond, the petitioner must
establish that counsel’s deficient performanceygliepd the defense. Counsel’s errors must have

been so serious that they deprived the petitioner of a fair trial or agdeal.



As to the performance prong, a petitioner must identify acts that were “outside the wide
range of professionally competent assistamteider to prove deficient performande. at 690.

The reviewing court’s scrutiny of counsefierformance is highly deferentiddl. at 689. Counsel
is strongly presumed to have rendered adeqgatstance and made all significant decisions in the
exercise of reasonable professional judgmddt.at 690. The petitioner bears the burden of
overcoming the presumption that the challenged actions were sound trial stidteady689.

To satisfy the prejudice prong undgtrickland a petitioner must show that “there is a
reasonable probability that, but for counsel’s wigssional errors, the result of the proceeding
would have been different.’1d. at 694. A reasonable probability is one that is sufficient to
undermine confidence in the outconid. “On balance, the benchmark for judging any claim of
ineffectiveness must be whether counsel’s conduct so undermined the proper functioning of the
adversarial process that the [proceeding] cabeatelied on as having produced a just result.”
Strickland 466 U.S. at 686.

The Supreme Court has recently confirmed tfedaral court’s considation of ineffective
assistance of counsel claims arising fromestatminal proceedings is quite limited on habeas
review due to the deference accorded trial attysrand state appellate courts reviewing their
performance. “The standards create&tricklandand § 2254(d) are both ‘highly deferential,” and
when the two apply in tandem, review is ‘doubly’ selarrington, 131 S. Ct. at 788 (internal and
end citations omitted). “When 8§ 2254(d) applies, the question is not whether counsel's actions
were reasonable. The question is whether tiseary reasonable argument that counsel satisfied
Stricklands deferential standardd. at 788.

Applying theStricklandstandard, the Michigan Court of Appeals denied relief on these
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claims, stating in relevant part:

Defendant first argues that counskbuld have requested a hearing urRkople

v. Pearson 404 Mich 698, 721; 273 NW2d 858979), superseded by statute
People v. Coak266 Mich App 290; 702 NW2d 612@05), where the trial court
could have ordered the prosecution to podilne witnesses or to assist defendant

in finding them. However, theearsorhearing defendant refers to was based on the
preamendment version of MCL 767.40a, where the prosecution was required to
produce res gestae witnesse8ee Cook, supraat 294-295. Under the
postamendment statute, the prosecutor is only obligated to notify a defendant of all
res gestae witnesses known to the prosecution and to provide defendant a list of
witnesses that the prosecution intends to call at kialsee alsdMCL 767.40a(1)

and (3). This Court held i@ookthatPearsorhearings are no longer required since
the statute no longer requires the proieauo produce res gestae witnessisok,
supraat 295-296. Thus, counsel was notfieetive for failingto move for a
Pearsonhearing.

Further, defense counsel did not err in failing to call Brittany and Latasha Peterson.
The failure to call supporting withesses can constitute ineffective assistance of
counsel where the missing witness'sitesny could have changed the outcome of
the case or, in other words, where a defahtadeprived of a substantial defense.
People v. Bas247 Mich App 385, 392; 636 NW2d 781 (2001). However, defense
counsel did not fail to call Brittany and Latasha. Rather, the witnesses were
endorsed witnesses, and thereforeptiosecution presumably intended to produce
them. MCL 767.40a(3). Under MCL 767.40a(the prosecution can only strike a
witness from its endorsed list by showing good cause. Thus, requiring defense
counsel to produce witnesses on the prosecution's endorsed witness list is illogical,
and counsel is not required to advocate meritless posift@uple v. Mack265

Mich App 122, 130; 695 NwW2d 342 (2005).

Defendant also argues that his trial counsel was ineffective for failing to seek
assistance with locating the witnesddader MCL 767.40a(5), the prosecution is
obligated to provide reasonable assistancthe defense to locate withesses the
defense requestBeople v. Long246 Mich App 582, 585-586; 633 NwW2d 843
(2001). Here, the missing witnesses were not on defendant's witness list. However,
they were endorsed on the prosecution's witness list. Therefore, defendant could
presume that the prosecution intended to produce Brittany and Latasha. MCL
767.40a(3). In addition, defense counsel heard the prosecutor state at a pretrial
motion hearing that he was having difficulty locating the two witnesses. The
prosecutor's statement implies that efforts were being made to locate Brittany and
Latasha. Thus, defense counsel's performance was not deficient.

Defendant contends that his trial coelngvas ineffective for not more firmly
demanding an adjournment so that he could elicit Dunbeck's testimony. Defense
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counsel first argued with the trial couegarding the importance of Dunbeck's
testimony and then attempted to call Dunbeck as a witness. Defense counsel
complained to the trial court that Dunbeck, who was returning in two days, should
be produced so he could testify regardhmgyeffort that was made to locate Brittany

and Latasha. We find that defense counséitsts to have the trial adjourned were

not deficient.

Defendant next claims that he was deregleffective assistance of counsel when

his counsel failed to request a missing-witness jury instruction, CJi2d 5.12.
Defendant asserts that the trial court would have determined that the witnesses'
absence at trial was prejudicial to dedant, and therefore, defendant would have
been entitled to a jury instruction stagi that it could infer that the missing
witnesses' testimony would have beerawnfable to the prosecution. However, a
missing-witness jury instruction is appraie upon a court's determination that the
prosecution failed to exercise due diligen€ecles, suprat 388. Here, the trial

court did not make a due-diligence determination. Therefore, an instruction was not
warranted.

Finally, defendant contends that his trial counsel was ineffective for failing to
demand a due-diligence hearing. While de¢szmunsel did not specifically request

a hearing, he did raise the issue of the missing witnesses and he complained about
Dunbeck's failure to appear. However, upon hearing Levalley's testimony about the
efforts that he made to locate and sesubpoenas on Brittany and Latasha, defense
counsel should have requested a due-diligence hearing as part of a sound trial
strategy.

Regardless of counsel's performance, defendant has not shown prejudice. Defendant
must show a reasonable probability that, but for his counsel's deficient performance,
he would not have been convict&hider, suprat 424. Even if defense counsel

had been successful at producing Brittangt hatasha, it is unclear whether their
testimony would have been favorabledefendant. According to defense counsel,
they would have testified that defendant was not the shooter. However, that
testimony would have conflicted with Dixson's testimony that defendant was not at
the Lounge when the shooting occurred. In addition, while Dixson testified that
defendant was not at the Lounge when the shooting occurred, three witnesses,
Cheatom, Wilson, and Turner, testified tdafendant was the shooter, and Wilson
was positive defendant wasetBhooter. Further, the trial court, upon hearing the
recorded conversations of defendant from jail, stated that defendant sounded like
he was “concocting a kind of defense andhipalating that with other persons who
might be testifying in this case.” FN2o@sequently, we hold that defendant has
failed to show that but for his counsel'sfpemance, the outconwd his trial would

have been differenT.oma, suprat 302-303.

FN2. Defendant contacted Scott and Wilseneral times in jain an attempt to
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convince them that he was not the shooter.
Poindextey 2007 WL 2847757 at *4-5.

This decision is neither contrary to Supreme Court precedent nor an unreasonable
application of federal law or the facts. Exassuming that trial counsel erred by not requesting a
due diligence hearing or taking other action relative to the missing witnesses, Petitioner has not
established that he was prejudiced by counsehslact. First, he has not shown that police and
prosecuting authorities failed to act with reasoealdlgence in attempting to locate the witnesses.
The record reflects that the prosecutor was awfitee withesses and had them listed as potential
prosecution witnesses. The record also indicates that the police were attempting to find the
witnesses to have them provide statements and/or appear for trial.

Second, and more importantly, Petitioner hapredgented testimony or affidavits from the
missing witnesses to show that they would hizgéified at trial and that their testimony would
have been favorable to the defense. Concjualbegations, without evidentiary support, do not
provide a basis for habeas reli§eeCross v. Stovall238 F. App’x 32, 39-40 (6th Cir. 2007);
Prince v. Straup78 F. App’x 440, 442 (6th Cir. 2003)yorkman v. Bell178 F.3d 759, 771 (6th
Cir. 1998) (conclusory allegations of ineffectassistance of counsel do not justify federal habeas
relief); see also Washington v. Renid®5 F.3d 722, 733 (6th Cir. 200@)ald assertions and
conclusory allegations do not provide sufficient basis to hold an evidentiary hearing in habeas
proceedings).

While defense counsel indicated during theestatturt proceedings that he spoke to the
witnesses and they would testify that Petitiomas not the shooter, counsel offered no specifics

and provided no documentation to support hisréiess. Such unsworn, speculative, hearsay
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statements are insufficient to establish prejudice or justify habeas rékef, e.g., Herrera v.
Collins, 506 U.S. 390, 417 (1993) (hearsay affidaintsupport of actual innocence claim are
“particularly suspect”)Teahan v. AlimageB83 F. App’x 615 (9th Cir. 2010) (unsworn statements
of purported alibi witnesses given to counsele insufficient to show actual innocende@ilan
v. Vaughn445 F.3d 671, 682 (3d C2006) (a showing obtricklandprejudice “must be made
based on the potential witness’s testimony to the habeas célottpn v. Allen 370 F. 3d 75, 81,
n. 5 (1st Cir. 2004) (citingnited States v. Maguiy&00 F.2d 330, 332 (1st Cir. 1979), and ruling
that habeas counsel’s affidavit which summarizat/ersations with defense counsel was hearsay
and could not establish ineffective assistance cldimited States v. Ashin®32 F.2d 643, 650
(7th Cir. 1991) (“[E]vidence about the testimonyagdutative witness must generally be presented
in the form of actual testimony or affidaviA defendant cannot simply state that the testimony
would have been favorable; self-serving speculation will not sustain an ineffective assistance
claim.”); United States v. Cockrelf20 F.2d 1423, 1427 (5th Cir. 1988B)effective assistance is
not shown if defendant fails to produce affidavit of uncalled witnesss; also Harrison v.
Quarterman496 F.3d 419, 428 (5th Cir. 200Dpws v. Wood<2211 F.3d 480, 486 (9th Cir. 2000).
Third, even if the witnessesdhbeen located to testify amissing witness instruction had
been given, Petitioner still cannot prevail givengignificant evidence of guilt presented at trial.
Shooting victim Micah Wilson, his friend DeShawn Cheatom, and security guard Terrance Turner
all testified that Petitioner was the shooteho&ing victim Calvin Scott and Turner’s cousin
Myron Dunlap also provided testimony implicgagiPetitioner in the shooting. Additionally, while
in custody, Petitioner contacted Scott and Wilsotryao convince them that he was not the

shooter. Given such testimony, Petitioner hasmmia that there is a reasonable probability that,
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but for counsel’s alleged errors, the result of the proceeding would have been different. He has thus
failed to establish that triglounsel was ineffective under tBéricklandstandard. Habeas relief
is not warranted on this claim.
V. Conclusion

For the reasons stated, the Court concludssRatitioner is not entitled to federal habeas
relief on the claims contained in his petition. Accordingly, the CQENIES WITH
PREJUDICE the petition for a writ of habeas corpus.

Before Petitioner may appeal the Courtezidion, a certificate of appealability (‘COA”)
must issue.See28 U.S.C. § 2253(c)(1)(a); Fed. R. App2R(b). A COA may issue “only if the
applicant has made a substantial showing of the denial of a constitutional right.” 28 U.S.C. §
2253(c)(2). When a federal court denies reliefranmerits, the substantial showing threshold is
met if the petitioner demonstrates that reasonabits would find the court’s assessment of the
constitutional claim debatable or wrorfgee Slack v. McDanié329 U.S. 473, 484-85 (2000). “A
petitioner satisfies this standard by demonstrating that . . . jurists could conclude the issues
presented are adequate to deserve encouragement to proceed fiditherEl v. Cockrell 537
U.S. 322, 327 (2003). A court may not conduct a full merits review, but must limit its examination
to a threshold inquiry into the undgrig merit of the habeas claimisl. at 336-37. When a federal
court denies relief on procedural grounds withaldrassing the merits of a claim, a certificate of
appealability should issue if it ghown that jurists of reasorowld find it debatable whether the
petitioner states a valid claim of the denial of a constitutional right, and that jurists of reason would
find it debatable whether the courtsv@orrect in its procedural rulingee Slacgls29 U.S. at 484-

85. Having considered the maitéhe Court concludes that Petitioner has failed to make a
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substantial showing of the denial of a consiioal right as to his habeas claims and that
reasonable jurists could not debate the correctsfabe Court’s procedural ruling. Accordingly,
the CourtDENIES a certificate of appealability.
IT 1SSO ORDERED.
s/Lawrence P. Zatkoff

LAWRENCE P. ZATKOFF
UNITED STATES DISTRICT JUDGE

Dated: July 28, 2011
CERTIFICATE OF SERVICE
The undersigned certifies that a copy of iger was served upon the attorneys of record

by electronic or U.S. mail on July 28, 2011.

s/Marie E. Verlinde
Case Manager
(810) 984-3290
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