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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

PERFECTING CHURCH, MARVIN
WINANS, and CYNTHIA FLOWERS

Plaintiffs, No09-cv-13493

Hon. Gerald E. Rosen
VS.

ROYSTER, CARBERRY, GOLDMAN &
ASSOCIATES, INC., MARTIN ROYSTER,
SHANNON STEEL, LLOYD BANKS,

TOINE MURPHY, and SALAC HOLDINGS LLC

Defendants.

/

OPINION AND ORDER DENYING PLAI NTIFES' MOTION FOR SANCTIONS

In an opinion and order dated Septentii® 2011, the Court granted summary
judgment in favor of Plaintiffs Perfectir@hurch, Marvin Winans, and Cynthia Flowers
(“Plaintiffs”) on their claim that Defendasit.loyd Banks (“Banks”) and Toine Murphy
(“Murphy”) violated 8§ 451.810 of the Mhigan Uniform Secities Act (“MUSA”").
Plaintiffs stipulated to disresal of their remaining clais against Banks and Murphy,
and the Court issued an ordetthat effect on December 2011. Additionally, Plaintiffs
have filed a motion for judgment on the claims to which the Court granted summary
judgment. Given the posture of this casegihains only to resolvelaintiffs’ motion for

sanctions against Banks, Murphy, and theunsel under Rule 11. For the reasons set
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forth below, the Court finds that Baniad Murphy’s conduct was not unreasonable
under the circumstances and thus does not merit sanctions.

Under Rule 11, each paper presentededdburt carries an implied certification
that to the best of the person’s knowledgéormation, and belief, formed after an
inquiry reasonable under the circumstances:

(1) itis not being preserddor any improper purpose,
such as to harass, causnecessary delay, or
needlessly increase the cost of litigation;
(2) the claims, defenses)dother legal contentions
are warranted by existingw or by a nonfrivolous
argumentor extendingmodifying, or reversing
existing law or for establishing new law;
(3) the factual contentions have evidentiary support or, if
specificallysoidentified,will likely have evidentiary
support after a reasonable opportunity for further
investigatioror discovery;and
(4) the denials of factual contentions are warranted on the
evidenceor, if specificallyso identified, are reasonably
based on belief or a lack of information.
Fed. R. Civ. P. 11(b). More generally, “[i]n this circulte test for the imposition of
Rule 11 sanctions [is] . . . whether tindividual’s conduct was reasonable under the

circumstances.’Union Planters Bank v. L & J Dev. Co., 115 F.3d 378, 384 (6th Cir.

1997) (internal quotation mies and citations omitted).

! Banks and Murphy have satisfied the &shirbor” requirements for the imposition of
Rule 11 sanctions by serving thenotion 21 days before filing itSee Fed. R. Civ. P.
11(c)()(A). ,



The Sixth Circuit has emphasized tha Rule’s requirement of reasonableness
“Is not a one-time obligation.Runfola & Assocs. Inc. v. Spectrum Reporting 11, Inc., 88
F.3d 368, 374 (6th Cir. 1996) (internal qaiodn marks and citain omitted). Rather,
each party “is impressed withcontinuing responsibility taeview and reevaluate his
pleadings and where appropriate modifgm to conform to Rule 11.I'd. The 1993
amendments to Rule 11 wargended to “emphasize|] thtty of candor by subjecting
litigants to potential sanctiorfier insisting upon a position afté is no longer tenable.”
Fed. R. Civ. P. 11 advisory committee’s ndte4993 amendments he court must also
take heed that the “purpose of Rule 11 sanci®is deter rather than to compensate,”
Fed. R. Civ. P 11 advisory committee notes, especially when the conduct amounts to a
litigation strategy of “press forward at all cost8,& H Med., L.L.C. v. ABP Admin.,

Inc., 354 F. Supp. 2d46, 750 (E.D. Mich. 2005).

Plaintiffs assert that Banks and Murphgked factual and legal support for a
number of their responsiveadins including: that theywere mere “employees” of
Royster, that they were not involved in sitiig and securing Plaintiffs’ investments in
RCG, that all activities performed were at thehest of Royster, and that the exact roles
of Banks and Murphy were notear from the allegations tmned in Plaintiffs’ motion
for summary judgment. (Pls.” Mdor R. 11 Sanc. 1-4.) #&htiffs alsomaintain that
Banks and Murphy improperly disputed flodowing facts: whether investors’ funds
were dispersed in the manner discussed mkBand Murphy’s emails; what information
Royster relayed to his business associatasydiether Banks and Murphy had actual or
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constructive knowledge of the facts gigirise to the securities claiml.d{ Banks and
Murphy generally denied these allegationd alaimed further development of material
facts was necessafy(Defs.’ Resp. to Pls.’ Mot. R. 13anc. 8-9.) This Court’'s summary
judgment opinion acknowledged a numberladrscomings in the assertions made by
Banks and Murphy See Perfecting Church v. Royster, Carberry, Goldman & Assocs.

Inc., No. 09-13493, 201WL 4407439, at *7 (E.D. Mih. Sept. 22, 2011). However,
under the circumstances, Banks and Nyip conduct does not warrant Rule 11
sanctions.

The test for imposing sanctions is wietthe individual’s conduct was reasonable
under the circumstancesinion PlantersBank v. L & J Dev. Co., 115 F.3d 378 (6th Cir.
1997). Whether sanctions should be gramgetbt to be determined in hindsight, but
rather by examining counsel’s conduct aedsonable beliefs when at the time the
pleading was filedMannv. G & G Mfr., Inc., 900 F.2d 953, 958 {6 Cir. 1990). What
constitutes a reasonable inquiry may depemguch factors as how much time for
investigation was available; wther counsel had to rely orclgent for underlying factual
information; and whether the pleading, nooti or other paper was based on a plausible
view of the law. See Fed. R. Civ. P. 11 advisory committee notes.

In B & H Medical, L.L.C. v. ABP Admin., Inc., 354 F. Supp. 2d 746 (E.D. Mich.
2005), sanctions were imposedmaintiff and its counsel when they failed to dismiss the

case after a lengthy discovery period, exéshdn two separate occasions, failed to

% In response to Plaintiffs’ motion forrmsetions, Banks and Muhy merely submitted the
same brief used to respotwPlaintiffs’ motion for partial summary judgment.
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disclose any support for their claims. 354kEpp. 2d. at 748. By contrast, formal
discovery had not yet commenced in this case. As such, it is not inconceivable that
Banks and Murphy might havmittressed their arguments with additional support during
discovery. Moreover, wie the plaintiffs inB & H continued to initiate clearly
groundless claims based on unsupportedribgoBanks and Murphy merely responded
to Plaintiffs’ dispositive motion.

Additionally, an email counsel sentri@sponse to Plaintiffs’ Rule 11 motion
indicated they were new to the case arad, tbonsequently, they had little more than a
month’s time to review the record(Pls.’ Mot. for R. 11 Sanc. Ex. C.) Counsel further
opined that discovery had not beeitied on behalf of their clientdd. As a result,
counsel was forced to rely dimeir clients’ claims of innocence. (Pls.” Mot. for R. 11
Sanc. Ex. D.) As noted earlier, the Rule @itisory notes specify that, in determining
the appropriateness of Rule 11 sanctiortmuat may consider the extent of counsel’s
reliance on their client for informatiorMannv. G & G Mir., Inc., 900 F.2d 953, 958
(6th Cir. 1990). Given counsels’ short timégwthe case, unfamilidgy with the record,
and lack of formal discovery, it was not uasenable for counsel to maintain Banks and
Murphy'’s position in theiresponsive pleading.

In determining whether Banks and Mhbys response was based on a plausible

view of the lawHaisha v. Country Wide Bank, FSB, No. 11-11276, @11 WL 3268104

® Plaintiffs’ motion for summarjudgment was entered Febryd, 2011. On the same
day, Banks and Murphy’s counsel filed a roatto withdraw. Substitute counsel did not
appear until April 6. At that point, Banksid Murphy had to bothring counsel up to
speed and prepare a response.
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(E.D. Mich. 2011), is instructive. IHaisha, the court grounded its sanctions on three
main findings: (1) the complaint was fraughtiwsignificant factual inaccuracies, one of
which implied fraud upon theourt; (2) a majority of th counts lacked any legal
foundation; and (3) many of the same clalmasd been repeatedlysdnissed in Michigan
courts thereby putting counsel on notilbat they lacked legal suppotid. at *4. None

of Banks and Murphy’s clainmia the present case reactseoth an egregious level of
unreasonableness. As stated in the Coaarlier opinion, several of Banks and
Murphy’s claims were tenuous and scarcipported, but such claims do not amount to
the sort of “press forward at all costgiigation that Rule 11 isitended to deterB & H
Med., L.L.C. v. ABP Admin., Inc., 354 F. Supp. 2d 74850 (E.D. Mich. 2005).

Moreover, Rule 11 sanctions are appraggriwhen a pleading is baseless and made
without a reasonablepmpetent inquiry Elsman v. Sandard Fed. Bank, 238 F. Supp. 2d
903, 908 (E.D. Mich. 2003). It is npér se unreasonable for a lawyer to zealously
advocate for his client in the faoéstrong countevailing evidence.The amendments to
Rule 11 explicitly state th&ule is not intended to chiin attorney’s enthusiasm or
creativity in pursuing facial or legal theoriesSee Fed. R. Civ. P. 11 advisory committee
notes; 5A Charles Alan Wright & Arthur Riiller, Federal Practice and Procedure §
1334 (3d ed.). Though theidence was heavily stacked agstiBanks and Murphy, this
Court must consider the relevantotimstances underlying Banks and Murphy’s
contentions—that is, counsel’s short time ondase, limited familiarity with the record,
necessary reliance on their clients’ assertions, and the absence of official discovery.
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Banks and Murphy did make attenuated argus)ebut, given the circumstances, this
Court does not find they were groundldssplous, or unreasonablso as to warrant
sanctions.
CONCLUSION
For the reasons stated in this opinitiie Court finds thaBanks and Murphy’s
contentions do not warraRule 11 sanctions.
THEREFORE, IT IS HEREBY ORDEREiat Plaintiffs’ Motion for Sanctions

[Dkt. # 96] isDENIED.

3Gerdd E. Rosen
ChiefJudge United StateDistrict Court

Dated: December 9, 2011

| hereby certify that a copy of the foregoidgcument was served upon counsel of record on
December 9, 2011, by electronic and/or ordinary mail.

s/Ruth A.Gunther

CaseManager



