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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

LaCESHA BRINTLEY, M.D.,

Plaintiff, No. 09-cv-14014

Hon. Gerald E. Rosen
VS.

ST. MARY MERCY HOSPITAL,
GILBERT ROC, M.D., LOUIS HALLAL, M.D.,
TALLAL ZENI, M.D., and ASIT GOKLI, M.D.,

Defendants.
/

OPINION AND ORDER REGARDING DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT

At a session of said Court, held in
the U.S. Courthouse, Detroit, Michigan
on

PRESENT: Honorable Gerald E. Rosen
United States District Chief Judge

[. INTRODUCTION

Plaintiff LaCesha Brintley, M.D. commeed this action on October 9, 2009 in
this Court, asserting claims of race anddgr discrimination under federal and state law,
and state common law breach of contraat #ort claims, against Defendants St. Mary
Mercy Hospital (“SMMH”); Gilbert Roc, M.D., the Chair of SMMH’s Department of
Surgery; Asit Gokli, M.D., SMMH’s Chief Mdical Officer; Louis Hallal, M.D., Chair of

SMMH’s Surgical Quality Improvement Coniitee; and Tallal Zeni, M.D., the Director
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of Minimally Invasive Bariatric Surgery &8MMH. Plaintiff's various claims in this
action arise from restrictions placed upamg #he ultimate suspension of, her medical
staff privileges at SMMH, decisions maddg SMMH'’s Medical Executive Committee
and upheld by the St. Joseph Mercy Healtbt&y Board of Directors in August of 2009,
following a lengthy peer revieWearing and appeal process.

After an extended period of discoveBgfendants filed the instant Motion for
Judgment on the Pleadings and/or Sumndadgment. Plaintiff has responded and
Defendants have replied. ¥ag thoroughly reviewed and cadered the parties’ briefs
and supporting documents and the entire reobttis matter, the Court has determined
that the pertinent allegations and leggsments are sufficiently addressed in these
materials and that oral argument would assist in the resolution of this motion.
Accordingly, the Court will decide Defenuis’ motion “on the briefs.” See L.R.
7.1(f)(2). This Opinion and Order sets forth the Court’s ruling.

[I. PERTINENT FACTS

Plaintiff LaCesha Brintley is an AfricaAmerican medical doctor, board certified
in general surgery. In October 2006, Drinley applied for medical staff privileges at
St. Mary Mercy Hospital. During the appltean process, Dr. Asit Gokli, Vice President
and Chief Medical Officer of SMMH, discovet¢hat Foote Hospital in Jackson, where
Dr. Brintley previously had privileges, t@uspended her. He discovered that Dr.

Brintley’s privileges had been suspended@itE because “there were a few patients that



had excessive bleeding, and there wereedysitectomies where there were leakSed
Gokli testimony,1/22/09 Peer Review Hearing TranptWol. |, Plaintiffs’ Ex. 42, p.
66.]' The Medical Executive Committee at Feaiso had found that Dr. Brintley had
communication issues, follow-up issues, asslies with working as a member of a
surgical team.ld.

After discussing the matter with Dr. R&MMH’s Chief of the Department of
Surgery, and Dr. John Dirani, then the ClueStaff, Dr. Gokli contacted Dr. Brintley to
give her an opportunity tacplain the situation herself.

Dr. Brintley thereafter met with Dr. GokIDr. Roc, and Dr. Dirani. According to
Dr. Gokli, at this meeting:

... [Dr. Brintley] admitted that sheuald have done things differently. She
had learned her lesson about comroating with the patients properly,
working as a team member, and she also kind of explained that the
complications were not out of the andry but it was jealousy on the part of
the other physicians at Foote Hospiteat had led to the MEC acting
arbitrarily and capriciously in suspending her.

Based on that, after the meeting occurred -- and also Dr. Brintley
had assured us that this would happen again and she had learned her
lesson -- Dr. Roc, Dr. Dirani, and myself, we deliberated for a pretty long
time, and decided she was a young, bright -- she came across as a bright
young lady. She was -- we thought she was very honest in communicating
with us about what happened at Fobtospital. She also mentioned to us

! SMMH subsequently learned that. Brintley actually had had two patient
deaths at Foote Hospital. After the fideath, which resulted from excessive post-
operative bleeding, Dr. Brintley’s privileges mgaestricted, and as a corrective action,
she was required to undergo proctoring fos@fgical procedures within 60 daysSe
Defendants’ Ex. 3.] When a second paitidied after undergoing a laparoscopic
cholecystectomy, Dr. Brintley’s privileges were suspend&eeBrintley 10/27/10 Dep.,
Defendants’ Ex. 4, p. 77.]



that her salary there guarantee wag too high and when other surgeons

found out what she was making theresypaofessional jealousy that had led

to all these things also.

So we decided that everybody dess a second chance and based

on the information, we would bring her into the hospital.
[1/22/09 Hrg. Tr. Vol. |, Plaintiffs’ Ex. 42, pp. 66-67].

Based on the information presented by Dr. Brintley and the recommendation of
Drs. Roc, Dirani, and Gokli, Dr. Brintleg'application for medical staff privileges was
approved by the SMMH Credentialing Contiee, the Medical Executive Committee
(“MEC"), and ultimately, the hospital Board.

PLAINTIFF'S QUALITY OF CARE ISSUES AT SMMH

Dr. Brintley’s first year of privileges at SMMH was relatively uneventful.
Although Dr. Gokli, as Chief Medical Officetestified that he had received some
anecdotal complaints that Dr. Brintley’s patieare was not good, he did not initiate any
action because these generally subjective tammip lacked specific informationd. at
68-69. Concerns arose about Dr. Bripgepractice, however, when, on January 24,
2008, she performed a laparoscopic appewnd®con an otherwise healthy 22-year-old
woman who presented at SMMH’s emergermom the night before with acute
appendicitis. Dr. Brintley was the saan taking emergency call that night.

Dr. Brintley commenced the appendectaimy next morning. She inserted a

Verres needle and inflated the patienttsl@amen. Then, using the “blind” introduction



techniqu€’, she introduced a bladeatar into the abdomenSéeBrintley testimony,
3/14/09 Hrg. Tr., Plaintiff's Ex. 45, pp. 842-43owever, she inserted the trocar in such
a fashion that it severed two major blood véssethe inferior vena cava and the iliac
artery. Id. at 846, 849. The patient began tonloerhage profusely. Dr. Brintley called
for another surgeon to assist her. Fortdgater. Jon lljas, a vascular surgeon, was
prepping for a surgical procedure in a tiiapperating room, and he came to assist.

Id. at 845-46. Once the vascular injuriesevcated and the patient stabiliZddr. Iljas
was able to repair the traumé&sefelljas Dep., Defendants’ Ex. 12, pp. 14-17.]

After the surgery was completed, howemthe patient’'s abdomen could not be
immediately closed due to a risk of egswe swelling caused by the trauma. [3/14/09
Hrg. Tr., Plaintiff's Ex. 45, pp. 852-53.] 8lwas taken to the Intensive Care Unit and
her family was told that she would haveréburn to surgery to close the abdoméah.

When informed of the events, the patient’'s family refused to have Dr. Brintley continue
to care for the patient. [1/22/09 Tr., PlaintifEx. 42, pp. 70-71.] Dr. Roc, Chair of the

Department of Surgery, took over the patient’s care.

2 As Dr. Brintley testified, this meantahshe “did not make an incision into the
abdominal wall fascia before [she] placed ttocar.” 3/14/09 Hrg. Tr., Plaintiff's Ex.
45, p. 842.

® During the course of the vascutapair procedure, the patient required
resuscitation several times and the bleeding seaprofuse that she required 26 units of
blood, and multiple units of platelets, plasma or other blood prodS8e&Roc
testimony, 1/22/09 Hrg. Tr., Val, Plaintiff's Ex. 42, pp. 242-43.
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CORRECTIVE ACTIONS

Dr. Roc subsequently met with Dr. Brintléo discuss the case and instructed her
to stop using the Verres needle and tlredantroduction of trocars for laparoscopic
proceduresld. at 247-48. He further requested that Dr. Brintley take herself off the
emergency call list, which she dittl. Then, on January 30, 2008, Dr. Roc met with Dr.
Gokli and Dr. Roy Misirliyan, who was, atdéliime, the Chief of Staff and Vice-President
of Medical Affairs. Though they viewed thenlery 24th surgical incident as an isolated
event, because of the magié of the injury and oth@necdotal concerns about Dr.
Brintley’s quality of care, they consideredhether additional corrective action was
warranted. Dr. Gokli reiterated his positithiat subjective information should never be
acted upon. 1/22/09 Hrg. Tr., p. 72. Theref before taking any further corrective
action, they determined that they shoastk the hospital’s Outcomes Department to
conduct a comparison of Dr. Brintley’s sur@icomplication rates to that of other
surgeons at SMHHId. at 72-73.

Accordingly, they asked SMMH’s Outcas Department to conduct a comparison

of complication rates of surgeons during the period of time that Dr. Brintley had been

* Although Dr. Roc acknowledged that ufea bladed trocar in laparoscopic
procedures is within the standard of caretdstified that most laparoscopic surgeons --
himself included -- never use it, that pfr.Brintley and one other surgeon who
occasionally operated at SMMH used it & Hospital. 1/22/09 Hrg. Tr. pp. 245-47. He
further testified that using a “blunt” trocex much safer, and that he had no doubt that
had Dr. Brintley used a blunt trocar in tkese, the injury could have been avoidet.
at 247.



operating at SMMH, i.e., Decembgr 2006 through January 31, 2004.

Debbie Karabatakis, the manager of theddmes Department testified that she
first needed to identify similar procedsrto the appendectomy performed by Dr.
Brintley to do the comparison. Because ishe statistician and not a doctor, she asked
for clinical guidance from Dr. Gokliral from Dr. Mikkilineni, SMMH'’s Medical
Director of Quality to do soSeeKarabatakis Dep., Plaintiff's Ex. 53, p. 9. The doctors
instructed her to focus on primaryrgaons who performed appendectomies or
cholecystectomiesld. This meant that she did not include cases in which a principal
surgeon conducted a different procedure pateéent and then a second surgeon came in
and performed the appendectord;.She testified that, using the hospital’s ICD-9
procedure codesshe first identified all surgeorss SMMH who had performed an
appendectomy or cholecystectomy during thegaeriThen, to have a statistically valid
comparison, she compared Dr. Brintley’s 10drsprocedures to the other surgeons at
SMMH who had performed 30 or more appestdenies or cholecystectomies during the
period. Id. at 15.

The comparison was done at two levels. Kirabatakis testified that first, all of
the procedures were screened using coargagic to cull out those procedures with
additional codes indicating potential complicatiois. at 17-18. This computer

screening identified procedures with thédwing complications: (1) a laceration; (2)

> |CD-9 codes are diagnosis and procedtodes applied to every inpatient and
outpatient record at discharge. [Karabatakis Dep., p. 8.]
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the patient received greater than four unitblobd; (3) the patient returned to surgery
within 30 days; and (4) the patient was transferred to another faddityThen, the
medical records of those procedures withential complications were sent to the
Performance Improvement Committee (the “PIC” or “PlI Committee”) for a full review
and a clinical determination as to whetkach complication was or was not avoidable.
Id. at 31.

Drs. Gokli, Roc and Misirliyan prelimarily reviewed the cases identified by the
Outcomes Department before they wereeexdd by the PI Committee and noted that Dr.
Brintley’s complication rate appeared tosignificantly higher than that of the other
surgeons.SeeGokli testimony, 1/22/09 Hrg. Tr., pp. 73-74Although normally,
pursuant to the Medical Staff Bylaws, thext step would be for the hospital to
summarily suspend Dr. Brintley’s privileges pending a full reviewat 75, rather than
suspend her which would result iffraportable” action on her recofd)rs. Gokli, Roc,
and Misirliyan decided to offer Dr. Brintleyeloption to take a leave of absence until the
review was completedd. Brintley took a leave of absence from February 12 to March

15, 2008.1d. at 76.

® Dr. Brintley’s pre-PI review complication rate was 7.69 percent, whereas the
overall complication rate for all of the surgeons was 2.19 per&sadKarabatakis
testimony, 3/12/09 Hrg. Tr., pp. 484-85.

" Adverse actions involving a physiciapsvileges are reportable to the National
Practitioner Data Bank. 42 U.S.C. 8§ 11133. Such negative reports can be obtained and
reviewed by other hospitals in deciding wietto grant a physician clinical privileges.
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Meanwhile the PI Committee reviewelll @ the procedures that had been
computer screened for review as to Wieetor not the complications identified were
probably or possibly avoidabléd. Drs. Roc and Hallal thereafter also reviewed the
cases to ensure the acacy of the PIC reviewld. Roc testimony, pp. 261-62. The post-
physician review findings were then subndtte Ms. Karabatakis for final statistical
comparison. Karabatakis tesony, 3/12/09 Hrg. Tr., pp. 483-84.

The comparison showed that during themdnth period of time that Dr. Brintley
had been on staff, she had six cases thvaived probably or podsly avoidable surgical
complications. Of the other nine surgeonth@ SMMH Department of Surgery, one had
one such complication and the remaindeswfeons had none. Statistically, this
translated into a complication rate of 5.77% for Dr. Brintley coegbéo 1.18% for the
entire departmentld. at 487°

PLAINTIFF'S PROCTORSHIP AND THE ULTIMATE SUSPENSION OF HER
PRIVILEGES AT SMMH

Dr. Roc reviewed the Pl Committediadings, and on Matt 11, 2008, submitted

his report, as Chair of the Departmentairgery, to the Medal Executive Committee

8 Dr. Brintley argued at the Peer Reviel@aring and argues again, here, that this
statistical comparison should be viewed aodsidered with skepticism because it was
not “risk-adjusted” to reflect that Dr. Bitley had a higher volume of emergency room
cases when compared to other surgeons at SMMH and that ER cases have an expected
higher complication rate due to the advanced ages of the patients and numerous co-
morbidities presented. Brintley was affordéd opportunity and, in fact, did present
evidence supporting these argumenthatPeer Review HearingeeHrg. Tr., pp. 654,
720, 754-55, 805-07.



(“MEC”) with his recommendations coeming Dr. Brintley’s privilegesSee
Defendants’ Ex. 17. Dr. Roc recommendeat fDr. Brintley undergo proctorship for 10
laparoscopic and 10 open laparotomy suegeproctored by no more than three
surgeons designated by the Chair of Surgéaty.

The MEC considered Dr. Roc’s reparid recommendations and made its own
recommendation to the St. Joseph Médfogpital System Board. The MEC
recommended that Dr. Brintley undergo proctorship fiairamumof 10 laparoscopies
and 10 laparotomies, and that the proctgrgmd “if, and as appropriate, as determined
by the MEC.” Defendants’ Ex. 18.

Dr. Brintley requested an appealtbé MEC decision under the Medical Staff
Bylaws, but also requested that she be altbt@econtinue to perform surgeries, subject
to the proctorship requirementSeel/22/09 Hrg. Tr., Rotestimony, pp. 263-64.
Although the MEC could have refused thiguest and required Dr. Brintley to complete
the hearing and appeal process under the dae8itaff Bylaws before implementing the
recommendations, the MEC accommodated Brintley’s requeestDr. Brintley
subsequently sought clagétion of proctorship requingents which the MEC provided
on May 14 and September 10, 2008.

On May 14, 2008, the MEC provided Plafihthe following clarification of the
proctorship requirements:

We also understand that you seek dieaitions of certain aspects of the
recommendation for restriction gbur privileges. As you know, the
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restrictions specified in tidarch 14, 2008 corspondence involved,
among other things, proctorship of anmaum of the first ten laparoscopic
and first ten laparotomy surgerieAs indicated, the proctorship includes
the selection of cases as well as suig@m of the surgical procedures. As
for selection of cases, you must review the case with (making the chart
available to the proctor) and obtdive proctor’s prior approval for any
laparoscopic or laparotomy pratee you propose to undertake. Without
such prior approval, you cannot schedulg@erform the procedure. As to
performing the procedure, you must secthe proctor’'s agreement to assist
in the case. The proctor must be present during the procedure to assist in
the same, and will have the authorityiritervene and perform any aspect of
the procedure at the proctor’s solsatetion. The proctor will complete an
evaluation of each case, assesyimgr selection of procedures, your
judgment, efficiency and skills.

The process will remain in place faminimum of the first ten of each of
types of procedures specified abowed avill not end, if and as appropriate,
as determined by the MEC. The responsibility to secure a proctor will be
entirely yours. The MEC has approvihdee physicians who may act as a
proctor for your cases: Dr. Gilbert Roc, Dr. Louis Hallal, and Dr. Tallal
Zeni. If you are unable to secure aféhese three physicians to proctor
your selection and performance of atanlar surgical procedure, you will
not be able to undertake the same.

SeePlaintiff's Ex. 14.
On September 10, 2008, the MEC reiterated the requirements:

As you know, a proctor by the very defian of the term, is a supervisor.
Your attorney requested clarificatiofthe degree of supervision involved
in the recommended limitation, and.[&Gokli provided the clarification
directly to you in correspondenceteld May 14, 2008. As mentioned in
that correspondence, the proctor, amotiger things, has the authority to
intervene in your performance afiyacase. You are not and will not be
entitled to prevent any such intervention or to otherwise disregard the
proctor’s directives or otheupervision during the procedures.

* k% %

The MEC adopted the proctorshimtgrements to protect and safeguard
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patient health and well-being in the pdal. Any failure by you to strictly

abide by all of the requirements and terms specified by this and the

hospital’s previous correspondence subjects you to possible summary

suspension and other adverseactinder the Medical Staff Bylaws.
[Defendants’ Ex. 21]

Despite these clear directives, Dr. Brigtlefused to follow the direction of the
proctors, and according to them, was armi@and, at times, exhibited inappropriate
conduct. SeeDefendants’ Ex. 1%ee alsdHallal Dep., Plaintiff's Ex. 47, p. 59. As
recorded by Dr. Roc, there were at lghste instances when Dr. Brintley failed to
request a proctor prior to a procedure, as she was required 8edbefendants’ Ex. 19.
In a case proctored by Dr. Roc, Dr. Brintlgyallenged Roc’s request to dim the lights so
that the video monitor would be cleareithe surgical team. Dr. Brintley responded, “I
am the surgeon here, | want the OR lights brigeeDefendants’ Ex. 23. In another
incident, Dr. Brintley added an addendunatpatient’s medical record almost a month
after the procedure, accusing the proctor,Haillal, of improperly handling the patient.
In the addendum, she wrote that Dr. Hallal “manipulated the anastomosis, unsolicited in a
way which | would not do and was not trad to do and | then asked Dr. Hallal to
remove his hands away from the anastomost®&Hallal Dep., Plaintiffs’ Ex. 47, pp.
58-60.

Matters came to a head on August 2, 2008 when Dr. Zeni was proctoring a

laparoscopic procedure. During the procedir. Zeni was required to intervene when

Dr. Brintley failed to make a proper entry into the patient’s abdominal cavity and asked
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for a sharp trocarSeeDefendants’ Ex. 1%ee alsd®/13/09 Hrg. Tr., Zeni testimony, pp.
579-84. According to Dr. Zeni, had he not intervened, Dr. Brintley would have
performed a blind insertion of the trocam (irect contravention of Dr. Roc’s February
2008 directive).See id. Dr. Zeni testified that Dr. Brintley defied his directions, became
argumentative, and told him, “You are not here to tell me how to opedatedr. Zeni
was required to open the patient’s abdominal cavity so that the procedure could be
properly performedld.®

The August 2, 2008 procedure was the subject of a PEERsPemm¢rated by
the circulating nurse, Anita Bara Caeti. .NGaeti reported multiple concerns during the
procedure including Dr. Brintley requestingwgical instrument before the proctor
arrived, her refusal to follow Dr. Zenitirective for her to wait for him to finish
scrubbing before beginningetprocedure, failing to observe the surgical time-out
protocol, and her becoming argumentative ta@r. Zeni during the procedureSee
Defendants’ Ex. 25. Ms. Caeti stated tthegt events “caused tremendous stress on the

surgical team” and “great concern for thell being and safety of the patientd. Dr.

° Dr. Brintley claims that Dr. Zeni became critical of her after a case of hers that
he proctored early on, after which the two b a dispute as to whether cecal tissue
had been removed by Dr. Brintley during hangection of an appendix. Dr. Brintley
asked Dr. Roc to remove Dr. Zeni as one ofgrectors after that procedure, but Dr. Roc
refused. Dr. Brintley thinks that word sithave gotten back to Dr. Zeni about her
request that he be removed as a praatar after that he became critical of her
performance.

19" A PEERSs report is an internal SMMiport which allows a member of the
health care team to confidentially repegues of concern to the administration.
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Roc investigated the PEERS report and met alitbf the members of the surgical team
individually. 1/22/09 Hrg. Tr., Roc testimongp. 274-76. Each of the surgical team
members corroborated Nurse Caeti’'s reptdt.

After the August 2, 2008 incident, both Dr. Zeni and Dr. Hallal informed Dr. Roc
that they were withdrawing from Dr. Brintley’s proctorship due to her clinical
deficiencies and her refusal to compoitivthe requirements of the proctorshipl. at p.
267.

Dr. Roc subsequently submitted a report to the MEC which detailed the issues that
arose during Dr. Brintley’s proctoring. Basen his investigatioand the detailed report
of the problems and issues that arosenduner proctoring, Dr. Roc recommended that
Dr. Brintley’s clinical privileges at SMMH be suspended.

The MEC voted to summarily suspend Brintley’s privileges at its October 13,
2008 meeting. The MEC informed Dr. Bty of its decision on October 14, 2008ee
Defendants’ Ex. 27. Brintley requested aspl meeting of the MEC to review the
suspension, pursuant to the Bylaws, and atimg was held pursuant to her request on
October 24, 2008SeeDefendants’ Ex. 255ee als®B/12/09 Hrg. Tr., pp. 292-93. Dr.
Brintley attended the meeting and preseiedown position statement to the MESee
Defendants’ Ex. 28. Following this spdaiaeeting, the MEC upheld its decision to
suspend Dr. Brintley’s privilegedd.

PEER REVIEW HEARING
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Pursuant to the SMMH Medical Stad/laws, Dr. Brintley requested, and was
granted, a Peer Review Hearing to esvithe decision to require her to undergo
proctoring and the ultimate suspension af¢imical privileges at SMMH. The Peer
Review Hearing was held over four daySanuary 22, and Mard®, 13, and 14, 2009.
Dr. Brintley was represented by counsel, chidgtnesses on her own behalf, and cross-
examined witnesses called on behalf of theQV\H he Peer Review panel was comprised
of five physicians, none of whom weiredirect competition with Brintley.

In addition to the SMMH doctors andafitmembers who testified as indicated
above, Dr. Robert Jury, the Chair of hepartment of General Surgery at William
Beaumont Hospital, also testified at the hegriDr. Jury reviewed the identified cases of
Dr. Brintley. He found that these casased serious quality concerns about Dr.
Brintley’s patient care. He summarized his review as follows:

Following review of the aforementioned cases performed by Dr. LaCesha

Brintley, | can fully support the #ions of medical leadership in

recommending remediation and qualityprovement procedures. While

many of the complications observe@ aninor and within the standards of

practice, significant major complitans occurred related to surgical

judgment and techniques of surge§everal minor complications are

considered to be expected and atakle as isolated events however a

pattern of occurrence seems apparent. | believe the decision to restrict

privileges to a proctored envirommt is reasonable and appropriate.

Careful ongoing performance review is clearly warranted.

Seelury Report, Defendants’ Ex. 28datestimony 3/12/09 Hrg. Tr., p. 435.

Dr. Brintley’s own expert, Dr. A.J. Tmos, who taught Dr. Brintley general

surgery agreed with Dr. Jury:
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| can’t disagree with that decisiondaise | read Dr. Jury’s -- who | have
great respect for, his opinion, and wpinion as chief would be the same.

If this was brought to me and there was a continuing pattern, let’s say,
pattern of even minor injuries, cdrtly | wouldn’t be against proctoring

that particular surgeon to make sure that they were following the standard
guidelines. . . . | certainly thought tleewas a pattern developing here and |
certainly do not disagree with his [Dr. Jury’s] opinion that to undergo a
period of observation for this partiemlsurgeon on a certain number of case
was certainly warranted.

Q: ... So you agreed with his [Dr.ryis] judgment in that regard that
proctorship would be warranted in this instance?

A:  ldid.

3/12/09 Hrg. Tr., pp. 731-32.

Dr. Telmos further testified that a phgigan being proctom should “bend over
backwards” to complyith the directives of his or her proctad. at 732-33.

After the conclusion of the Peer Reviéigaring, the panel recommended that Dr.
Brintley’s suspension be uphel@eeDefendants’ Ex. 37. After an appeal to the St.
Joseph Mercy Health System Board, oly A1, 2009, the Board voted to uphold the
suspension (and the previous recommendatigastrict Brintley’s privileges)See
Defendants’ Ex. 30.

Dr. Brintley thereafter filed an EEOC clgarof race and sex discrimination and
on the same day requested, and was issued, a Right to SueSe#laintiff's Ex. 1.

On October 9, 2009, Dr. Brintley initiated this lawsuit.
In her 11-count Complaint, Dr. BrintleYl@ges claims of gender discrimination in

violation of Title VII of the Civil Righs Act of 1964 (Count 1), 42 U.S.C. § 1981 (Count
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2), and the Michigan Elliott-arsen Civil Rights Act (Count 7); race discrimination in
violation of Title VII (Count 3), Sectiod981 (Count 4) and the Elliott-Larsen Civil
Rights Act (Count 6); civil conspiracy (Cousy; tortious interference with business
relations (Count 8); breach of contracb(@t 9); violation of public policy (Count 10)
and negligence (Count 11). Defendants seek entry of judgment on the pleadings
pursuant to Fed. R. Civ. P. 12(c) andBammary judgment pursuant to Rule 56 on all
counts in Plaintiff's Complaint.

lll. DISCUSSION

A. APPLICABLE STANDARDS

Because Defendants have presented maitgssde the pleadings for the Court’s
consideration, the Court will treat Defendginhotion in its entirety as one for summary
judgment. See Max Arnold & Sons, L.L.C. v. W.L. Hailey & Co., 1462 F.3d 494,

503 (6th Cir. 2006)

Summary judgment is propérthe moving party “shows that there is no genuine
dispute as to any material fact and the nmbvs entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). As the Supreme Court has explained, “the plain language of Rule
56[] mandates the entry of summary judgmaifter adequate time for discovery and
upon motion, against a party who fails tok@a showing sufficient to establish the
existence of an element essahto that party’s case, and on which that party will bear

the burden of proof at trial.Celotex Corp. v. Catret477 U.S. 317, 322, 106 S. Ct.
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2548, 2552 (1986).

In deciding a motion brought under Rule 56, the Court must view the evidence in
a light most favorable to the nonmoving parBack v. Damon Corp434 F.3d 810, 813
(6th Cir. 2006). Yet, the nonmoving party magt rely on mere allegations or denials,
but must “cit[e] to particular parts of mat&s in the record” as establishing that one or
more material facts are “genuinely dispute&é&d. R. Civ. P. 56(c)(1). Butin so doing,
the respondent must “do more than simply show that there is some metaphysical doubt as
to the material facts.Betkerur v. Aultman Hospital Associatjof8 F.3d 1079, 1087 (6th
Cir. 1996) (citingStreet v. J.C. Bradford & Cp886 F.2d 1472, 1479-80 (6th Cir. 1989)
(footnotes with citations omitted)The trial court has at least some discretion to
determine whether the respondent’s claim is plausiole Moreover, any supporting or
opposing affidavits or declarations “mum made on personal knowledge, set out facts
that would be admissible in evidence, and slioat the affiant or declarant is competent
to testify on the matters stated.” Fed. R..®&. 56(c)(4). Finally, “the mere existence of
a scintilla of evidence that supports the nonmg\party’s claims is insufficient to defeat
summary judgment.’Pack,434 F.3d at 814 (alteration, internal quotation marks, and
citation omitted).“[W]here the record taken as a whole could not lead a rational trier of
fact to find” for the respondent, the motion should be grarBedkerur, supra The
Court will apply these standards inciting Defendants’ Motion in this case.

B. PLAINTIFF HAS FAILED TO STATE A LEGALLY COGNIZABLE TITLE
VIl CLAIM
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In Counts | and Il of her Complaint, Pheuff alleges that in restricting and
subsequently terminating her medistdff privileges at SMMH, Defendants
discriminated against her balsen her sex and her race in violation of Title VII of the
Civil Rights Act of 1964, 42 U.S.C. § 2006eseq Under Title VII, it is “an unlawful
employment practice. . . to discriminateaagst any individual with respect to his
compensation, terms, conditions or privileges of employment, because of such
individual’s race, color, religion, sex, or ratal origin.” 42 U.S.C. § 2000e-2(a). Itis
well-settled, however, that to make ouwtlaim for relief under Title VII, it must be
shown that there existed an employer-empéoselationship between the plaintiff and the
defendant.See Shah v. Deaconess Hospi®als F.3d 496 (6th Cir. 2004).

In Shah the Sixth Circuit affirmed the dismissal of a physician’s Title VII and
ADEA claims against a hospital that wgnedicated upon the hospital’s termination of
his surgical privileges at the hospitahding that the physician was not an employee of
the hospital and, therefore, had no rigimsler the federal employment discrimination
statutes. In reaching this conclusiore 8ixth Circuit applied the common law agency
test to determine whether the doctor wagmployee or an independent contra¢t@mnd
explained:

[T]the common law agency analyseqjuires the consideration of numerous
factors including:

11 “As a general rule, the federal employment discrimination statutes protect
employees, but not independent contracto&hah 355 F.3de at 499 (collecting cases).
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the hiring party’s right to control the manner and means by
which the product is accomplished; the skill required by the
hired party; the duration dfie relationship between the
parties; the hiring party’s right to assign additional projects;
the hired party’s discretion over when and how to work; the
method of payment; the hired party’s role in hiring and
paying assistants; whether the work is part of the hiring
party’s regular business; the hired party’s employee benefits;
and tax treatment of the hired party’s compensation.

355 F.3d at 499.

However, no one factor is decisivBimpson v. Ernst & Youn§Q0 F.3d 436, 443
(6th Cir. 1996).

Turning to this case, Dr. Brintley wagver an employee of SMMH. She never
had any kind of employment sgment or contract witEMMH. Indeed, she admitted
that, during the period of time from 2086ough 2008, she was “self-employe&ée
Brintley Dep., Defendants’ Ex. 4, pp. 18, 23, Plaintiff never received any wages or
any W-2 from SMMH. Id. at p. 25. At all times relevant to this action, she was a
“private practice general surgeon” and siode-proprietor of her own medical practice,
“LaCesha Brintley, M.D., P.L.L.C.1d. at pp. 6, 21. Dr. Brintley hired and paid her own
employees.ld. at pp. 16, 19. She paid all ofrhmvn professional dues, licensing fees,
and malpractice insurance premiums, and @& her own health care insurandd. at
28-30. Her tax returns for years 2005 thro@6B8 indicate that she is self-employed.

SeeDefendants’ Ex. 31. Brintley did her ovailling and collection of payments for all

of her professional services, including gevices she provided at SMMH. Brintley
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Dep., pp. 27, 28.

Further, to the extent that Dr. Bringleelies upon the Medical Staff Bylaws to
establish a contract of employment, Ritdf unilaterally agreed to be bound by the
Bylaws. SeeDefendants’ Ex. 33, AcknowledgmeéntThere is no signature on behalf of
the Hospital.ld. Further, nothing in the Bylawsdmselves supports a claim that the
Bylaws constitute a contract of employmenttvEMMH. Indeed, if that were the case,
Article VI of the Bylaws which sets forttme various “Categories of the Medical Staff,”
and the various provisions and rules diffeérating between medical staff members who
merely have clinical privilegesgeBylaws, Defendants’ Ex. 388 6.1 - 6.7, and those
who are “Contractual Physicians,” i.e., thedgeo have a “contract with the Hospital” or
with an “entity that comaicts with the Hospital seeBylaws § 6.8, would be

superfluous?® Moreover, there is no evidence exsimof the Bylaws to show an intent

12 The Acknowledgment Plaintiff signed states:

| acknowledge receipt of a copy oktBylaws, Rules and Regulations of
the Medical Staff of St. Mary Merdylospital, which outline my privileges
and obligations as a member of the Medical Staff, Allied Health
Professional or House Physician.

| have studied the contents calgf and agree to abide by them.

s/ LaCesha Brintley, M.D.

13 Section 6.8 provides, in pertinent part, as follows:

6.8.1 Contractual Practitioners dh@btain and maintain clinical
privileges and, if applicable, Mezil Staff membership, in the same
manner as non-contractual practitioners. . . .
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on the part of the Hospital to be contractually bound by the Byl&estrast, Ritten v.
Lapeer Regional Medical Centeg11 F. Supp. 2d 696 (E.D. Mich. 2009), where the
Chair of the Hospital Board of Trusteestiesd that the Bylaws are binding on the Board
and the medical staff alikdd. at 735.

As explicitly stated in the Preamble, the Medical Staff Bylaws provide for the self-
organization and self-goveance of the Medical Staff:

WHEREAS, it is recognized that undée ultimate authority of the Board

of Trustees, the Medical Staff isagrted responsibility for the quality and

appropriateness of care furnished in the Hospital; and

WHEREAS, the Medical Staff has the duty to recommend to the Board of

Trustees those practitioneso should be appointext reappointed to the

Medical Staff, as well as those whbould be granted initial or renewed
clinical privileges,

6.8.2 Continuation of a Contractuaketitioner’s clinical privileges and,
if applicable, his Medical Staff membership, is dependent on
continuation of the contract with the Hospital or the Practitioner’s
association with the entity that contracts with the Hospital, unless
otherwise stated in the contract. A Contractual Practitioner is
entitled to hearing and appeal rights pursuant to Article VIII only
with respect to adverse actions that are based on the Practitioner’s
professional or clinical performance relating directly to patient care,
and then only if the Practitioner has not waived such rights by
contract.

Bylaws, Defendants’ EX33, 88 6.8.1 - 6.8.2See alspDefinitions 11 and 12, at Ex. 33,

pp. 5-6, defining “clinical privileges” or ‘fivileges” as “authorization granted by the

Board of Trustees to a practitioner to provepecific care, treatment and services to
patients in the Hospital,” and defining “coamttual practitioners” as “practitioners who
provide services at the Hospital pursuant to a contract between the practitioner and the
Hospital or on behalf of an entitijat contracts with the Hospital.”
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THEREFORE|n order to discharge the® duties and responsibilities,
the physicians, dentists and podiatrist practicing in this Hospital are
hereby organized into a Medical Sté in conformity with the following
Bylaws, and the Bylaws of St. Mary Mercy Hospital.

SeeDefendants’ Ex. 33, Preamble, p. 4 (emphasis add&eh.alsdrticle I,
“Purposes”;

The purpose of this organization [theedical Staff of St. Mary Mercy
Hospitalf* shall be:

2.1 To provide patients in any of the facilities of the Hospital with
quality care;

2.2 To make recommendationdo the Board of Trustees regarding all
requests for Medical Staff appointmeand reappointment and initial
and renewed clinical privileges;

2.3  To conduct and support approprietatinuing medical educational
programs designed to advancefpssional competence, knowledge,
and skills;

2.4 To initiate and enforce rules ofself-governance of the Medical
Staff in accordance with the Byws of the Hospital;

2.5 To provide a mechanism wherabgues of common interest may be
discussed among the Medical fgtthe Administration and the
Board of Trustees;

2.6 To evaluate the appropriateness of carecost effectiveness, and
the changing health care needsh&f community, based on new or
changing medical technology, and to devise and recommend to the
Administration and the Board of Ustees strategies to fill these
needs.

14 Article | of the Bylaws provides that it name of this organization shall be the
Medical Staff of St. Mary Mercy Hospital.”
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Defendants’ Ex. 33, p. 7.

As indicated, the Bylaws provide for the Medical Staff to nm@k®mmendations
to the Hospital Board of Trustees regagithe continuation of clinical privilegeSee
Art. Il, 8 2.2;see alsdArt. VII, § 7.1.2.4.2 (after invaigating a complaint/request for
corrective action the Medical Executive Boambay ‘recommendo the Board of
Trustees reduction, limitation, suspensiomexmocation of clinical privileges. . . [and]
any other form of discipline . . . suchrasjuiring proctoring ora@nsultation, with the
consent of the proctor or consultant beinguieed before patient care may be provided.”)
As evident from the foregoing, nothing in the Bylawguiresor binds the Board of
Trustees to take any action.

Dr. Brintley contends, however, that SMMtad the right to control her work, and
that this “right to control” establiseean employer-employee relationship with the
hospital. In support of this contentiahe points to the SMMH Medical Staff Bylaws
and the proctorship restrictions placed ondwegical practice at the hospital pursuant to
the corrective action provisions of the Bylaws.

Courts that have considered thigament in the context of physicians and
medical staff bylaws and rules have uniformly rejecte®&eCilecek v. Inova Health
System Service$15 F.3d 256 (4th Cir.199@ert. denied522 U.S. 1049 (1998ghah v.

Deaconess HospitaB55 F.3d 496 (6th Cir. 2004)Vojewski v Rapid City Regional

> The voting members of the Medidatecutive Board are all members of the
Medical Staff. SeeArt. XII, § 12.6.
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Hosp., Inc, 450 F3d 338, 341(8th Cir. 20068ge alspAlexander v. Rush N. Shore Med.
Ctr.,, 101 F.3d 487 (7th Cir. 199&ert. denied522 U.S. 811 (1997Riggs v. Harris
Hosp. - Methodist, Inc847 F.2d 270 (5th Cir. 1988Lf, Salamon v. Our Lady of
Victory Hosp, 514 F.3d 217 (2d Cir. 2008) (agreeingtthospital policies that merely
reflect professional or governmental regoigitstandards may not typically impose the
kind of control that establishes an emplegenployee relationship but finding that “a
reasonable fact-finder could conclude fromphesent record that the quality assurance
standards extended beyond mere healthsafety concerns or ensuring Salamon’s
gualifications” such that summary judgmevds not proper on the issue of whether the
plaintiff was a hospital employee or an independent contractor.)

For example, iwWojewski v. Rapid City Regional Hosine plaintiff, a doctor
who had staff privileges at the defendant-liaptook a leave of absence for treatment
of a medical condition. The hospital sutpgently conditionally reinstated the doctor’'s
privileges on a limited basis and subjectéotain conditions, including the requirement
that he meet periodically with a monitoripgysician; meet with certain medical officers
upon demand; limit the time he was on callbmit to mental, physical or medical
competency examinations demanded of maigmit to review of 100% of his surgical
cases for a period of six months from the date of reinstatement; and submit to a formal
proctorship of his clinic andospital practice. 450 F.3d at 343-44.

The doctor subsequently brought sagtinst the hospital arguing that in
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restricting his staff privileges, the hospitadcliminated against him in violation of the
Americans with Disabilities Act. The hp$al moved for summary judgment arguing
that the doctor had no standing to sue utide ADA because he was not a hospital
employee. In opposing the defendant’s motithe plaintiff argued that the hospital
exercised a heightened level of control over\Wojewski to such an extent that he was
an employee for ADA purposes.

The district court rejected the pl&ifis argument, and the Eighth Circuit
affirmed. In so doing, the appellate corglied on the Fourth Circuit's decision in
Cilecek vinova Health System Servigegpra in which the court similarly found
insufficient indicia of control in the peeeview and corrective action taken by the
hospital pursuant to medical staff bylaws ie tase of a doctor who had contracted with
an corporation that agreed to staff egegrcy rooms at several Northern Virginia
hospitals.

The plaintiff-doctor inCilecekargued that the hospital where he was placed
exercised control over the manner and medings practice such that he should be
treated as a hospital employee for purposdssotitle VII discrimination action. In
support, he pointed to the medical staffaws which provided a mechanism for peer
review and corrective action with respecptoysicians whose practices did not meet the
hospital’'s standards.

In determining thaCilecekwas an independent coattor and not a hospital
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employee, the Fourth Circuit explained:

At root, the distinction at comom law between an employee and an
independent contractor rests on tlegyree of control exercised by the
hiring party. An employer controtee work and its instrumentalities and
circumstances to a greater degree ithaes a hiring party in an independent
contractor relationshifseeRestatement (Second) of Agency 88 2 &
220(2). But the degree of distinction between the two is related to the
work itself and the industry in which it is performed. Thus, for
example, the ultimate control of doctors performing work at hospitals
results from a competition for contrd that is inherent in the duty of
each to discharge properly its pofessional responsibility. A doctor
must have direct control to makedecisions for providing medical care,
but the hospital must assert a degre of conflicting control over every
doctor’s work -- whether an employeean independent contractor, or a
doctor merely with privileges -- to discharge its own professional
responsibility to patients. Consequentlyit is less productive to debate
the control over the discharge of proéssional services in the medical
context than it might be inother service relationships

115 F.3d at 260 (some citatioosiitted and emphasis added).
The Cilecekcourt nonetheless examined the regulations and bylaws upon which
the plaintiff relied as evidence of control and determined:

All of these regulations, however, relate to the professional standard
for providing health care to patients for which both Emergency Physicians
and the Inova hospitals had professional responsibility to their patients.
While Cilecek certainly retained a professional independence in performing
professional services, he also shared a professional responsibility to
cooperate with the hospitals to maintain standards of patient care, to keep
appropriate records, and to follow established procediinesshared
control exists both for employee doctors and for doctors merely enjoying
practice privileges at a facility. If the hospitals did not insist on such details
in the performance of professional services by doctors at their facilities,
they would be exposing themselves to recognized professional liability.
Because of the overarching demands of the medical profession, the tension
in professional control between doctors and hospitals for medical services
rendered at hospitals is not, we believe, a reliable indicator of whether the
doctor is an employee or an independent contractor at the hospital.
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Id. (Emphasis added).

These same principles persuaded tix¢hSTircuit to reject the plaintiff-
physician’s “employee” argument Bhah v. Deaconess Hospjtab5 F.3d 496 (6th Cir.
2004), a case in which the plaintiff sought rieparsuant to Title VII, the ADEA and the
Ohio civil rights statuté®

The plaintiff inShahwas a surgeon with staff privileges at Deaconess Hospital in
Cincinnati, Ohio, and as such, washject to various written hospital rules, regulations, and
bylaws, including provisions for peer review and corrective actiiter the death of a patient
following one of his surgical procedures, Sheds subjected to peer review proceedings
which ultimately resulted in restrictions beiplgced on his surgical privileges: He was
placed on a one-year monitoring and focus rewaéts hospital care and restricted from
performing head and neck surgeries at Deaconess. Shah argued that his having been
subjected to peer review and monitoring, and restrictionsgdngen placed on his
surgeries demonstrated that the hospitat@ged control over his work such that he
should be considered an employee of thehals and accordingly, entitled to pursue his
federal and state employment discrimination claims.

The Sixth Circuit found insufficient india of employer control, and rejected

Shah’s argument. The court explained:

1% For a detailed recitation of the pertinent factSlrah see the district court’s
order granting the defendant’s motion for summary judgm8hah v. Deaconess
Hospital S.D. Ohio No. 00-00178, 12/4/01 Order, Dkt. # 35.
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There is no evidence that Deaess has a right to control the
manner and means of Shah’s performarfdéhough the hospital
requires all physicians having surgical privileges to abide by the
applicable standard of carethis requirement applies regardless of
employment status and is enforced only afér-the-fact, through the peer
review process

355 F.3d at 500 (emphasis added).

The court then proceeded toaexine the record and observed:

By Shah’s own admission, he trehts own patients and contracts freely
with other hospitals. There is noi@ence that Shah must accept patients
referred to him by the hospital, and as far as the record discloses,
Deaconess does not dictate Shah’s houlsrerand pay Shah’s assistants.
As Shabh testified at his depositidre receives no payment from Deaconess
and is not treated as an employeetéx purposes. Thus, there is no proof
of the existence of an employmeglationship between Shah and
Deaconess.

Similarly, in Savas v. William Beaumont Hospi#dl6 F. Supp. 2d 660 (E.D.

Mich. 2002),aff'd, 102 Fed. App’x 447 (6th Cir. 2004 ,physician’s clinical privileges

at Beaumont Hospital were terminatetidaing an extensive investigation and peer

review proceedings. The physician theradited suit claiming gender discrimination

and retaliation in violation of Title VII antthe Michigan Elliott-Larsen Civil Rights Act.

The district court determined that the pl#f was not an employee within the meaning

of Title VII or the Elliott-Larsen Act, 216 FSupp. 2d at 667, and the Court of Appeals

affirmed. 102 Fed. App’x at 450. In doing, the court considered the plaintiff-

physician’s own testimony in which she statiedt she was not an employee of the
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hospital and also noted that the physicias the sole director of her own medical
practice, “Vicky Savas, M.D., P.C.”, that all her revenue was derived directly from her
patients and/or her patients’ health insuean216 F.2d at 663. She did not receive any
paychecks or a W-2 form from Beaumont, &&humont did not pay her social security
taxes, unemployment taxes or income tares did the hospital pay her professional
licensing fees, dues, or insurance premiuidsThe court placed no weight on the fact
that the hospital had standards, peer re\daad regulations governing the performance of
doctors or that it was following these peoitires that Dr. Savas'’s privileges were
terminated.Savas 102 Fed. App’x at 449-50.

These same factors convince this Couat ®Plaintiff Brintley was not an employee
of St. Mary Mercy Hospital. She neverceived any wages or any W-2 from SMMH.
Further, Dr. Brintley admitted in her depositiibrat she was “self-employed,” and her tax
returns for years 2005 through 2008 also indittza she was self-employed. She was a
“private practice general surgeon” and siode-proprietor of her own medical practice,
“LaCesha Brintley, M.D., P.L.L.C.” DmBrintley hired and paid her own employees,
and she paid all of her own professionalgjuieensing fees, and malpractice insurance
premiums, and paid for her own health caseirance. Brintley did her own billing and
collection of payments for all of her pesfsional services, including the services she
provided at SMMH. And, just as the courtsSavas, ShalgndCilecekfound, the fact

that Brintley was subjected to correctivdiag, including proctoring, pursuant to the
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Medical Staff Bylaws does not alter the@t's conclusion that Brintley was not an
employee of SMMH. The Bylaws and the'@xtive action procedures thereunder are
applicable to employee physicians (i.e., hgoisgsicians and contraphysicians) as well
as physicians, who like Plaintiff, merely epjpractice privileges at SMMH. Therefore,
being subjected to such corrective action paares does not establish that Plaintiff was
an employee of SMMH.

Having failed to establish that shesxan employee of SMMH, Plaintiff cannot
maintain an action under Title VII. Thedore, Defendants are entitled to summary
judgment as a matter of law on Counts | and Il of Plaintiff's Complaint.

C. PLAINTIFF'S CLAIM OF GENDER DISCRIMINATION IS NOT
COGNIZABLE UNDER 42 U.S.C. §1981

In Count Il of her Complaint, Plaintitilleges a claim of gender discrimination in
violation of 42 U.S.C. 8§ 1981. Howeveri]tis well-settled that § 1981redresses only
racial discrimination.”Ana Leon T. v. Fed. Res. Bank of Chica#8 F.2d 928, 931
(6th Cir.),cert. denied484 U.S. 945 (1987) (inteal citations omitted)see also Jones v.
Continental Corp789 F.2d 1229,1231 (6th Cir. 1986) (“[F]ederal law is quite clear that
8 1981 prohibits only race discriminatiomt sex discrimination.”) (citinunyon v.
McCrary, 427 U.S. 160, 96 S.Ct. 2586, 49 L.Fdi415 (1976)). Plaintiff's claim of
gender discrimination under § 1981, theref@eot legally cognizable and Defendants
are entitled to judgment as a matter of law on Count Il.

D. PLAINTIFF DID NOT HAVE A CONTRACT WITH SMMH
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Plaintiff's breach of contract claim i@ount IX is based on alleged “expressed
and/or implied contractual rights set forththin the SMMH Bylaws.” As with her
claim of employment by the hospital, Plaintiff does not point to any “contpactse
with SMMH but instead here points to (1ettDelineation of Privileges” form that she
filled out on October 18, 2006,qeesting surgical privileges for the procedures indicated
on the form, which the Chairs of the Seirg Department, the Credentialing Committee,
the MEC, the Physician Relations Commmdtt and the Executive Committee of SMMH'’s
Board of Trustees subseanly signed indicating thempproval of her request for
surgical privileges to perform the procedulRtgintiff requested [Defendants’ Ex. 32]; (2)
a letter from the hospital administrator infing her that she had been granted full
privileges at SMMH, subject to the Bylaws; and (3) the Medical Staff Bylaws
themselves.SeeBrintley Dep., pp. 53-54.

First, the signatures of the various memrsoof the medical staff on the Delineation
of Privileges sheet merely are indicative of the staff members’ recommendation and the
hospital’'s approval for Plaintiff to use itscfaties to admit her patients for the specific,
delineated procedures that she request8deljefendants’ Ex. 3%ee alsBylaws,
Defendants’ Ex. 33, § 4.4.1.] There is nathin this document indicative of any intent

on the part of the hospital to create a contract with Platftifs for the Bylaws, and the

17 A valid contract requires parties competent to contract, a proper subject matter,
legal consideration, and mutualdy agreement and obligationfFeyz v. Mercy Memorial
Hospital 2010 WL 23692 (Mich. App.app. denied488 Mich. 852 (2010) Eeyz IIF')

(citing Thomas v. Lejal87 Mich.App. 418, 422, 468 N.W.2d 58 (1991)).
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hospital administrator’s letter informing heatlshe had been granted privileges subject
to the Bylaws, as set forth above, thereathing in the Bylaws indicating any agreement
on the part of SMMH to be contractually bound thereby.

No case in Michigan has ldethat the grant of hospital “privileges” creates a
contractual relationship between a hospital a physician. Moreover, Michigan statutes
governing hospitals and other health dalities use the disjunctive in statutes
concerning physicians, separately identifypitysicians who have a “contract” with a
hospital and those who merely granted “clinical privileges.”See e.gM.C.L. §
333.20173a (“a covered facility shall renploy, independently contract with,grant
clinical privileges to an individual who ...provides diresgrvices to patients or residents
in the covered facility***if the individual...haBeen convicted of [certain crimes].” If
having clinical privileges were to mean t@me thing as having a contract with the

LN}

hospital, such disjunctive treatment in 8tatutes of “employ,” “contract” and “grant
clinical privileges” would be unnecessary.

With respect to Plaintiff's reliance on the Medical Staff Bylaws to demonstrate a
contractual relationship, as both partiekrewledge, there is a split of authority among
the courts of other states on this questiSee Janda v. Madera Community Hosplial
F. Supp. 2d 1181, 1184-1187 (E.D. Cal. 1998)alassing cases). However, as indicated

above, Michigan courts and federal coagpplying Michigan law have held, albeit in

unpublished opinions, that medical staff byladesnot constitute an enforceable contract.
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See Macomb Hospital Center Medicafst. Detroit-Maconb Hospital Corp.1996 WL
33347517 at *1 (Mich. App. 1996%rain v. Trinity Health 431 Fed. App’x 434, 450
(6th Cir. 2011) (applying Michigan law)Cf., Ritten v. Lapeer Regional Medical Center,
suprg 611 F. Supp. 2d at 735 (denying summjadgment on the plaintiff's breach of
contract claim where the Chair of the HospBabrd of Trustees testified that the Bylaws
are binding on the Board and the medical staff alldeat 735.3°

Furthermore, cases holding otivese, mistakenly conflatenedical staff bylaws
with hospital bylaws See e.g., Lewisburg Comm. Hosp. v. Alfred866 S.W. 2d 756,
759 (Tenn. 1991)Anne Arundel General Hosp. v. O'Bried® Md. App. 362, 432 A.2d
483, cert. denied291 Md. 772 (1981)St. John Hosp. Med. Staff v. St. John Regional
Med. Center90 S.D. 674, 245 N.W.2d 472 (1976). These cases all hold hieapd#als
corporate bylaws are part of a medical staff member’s contract with the hospital, but the
court inlslami v. Covenant Medical Center, In822 F. Supp. 1361 (N.D. lowa 1992)
(cited by and relied upon by the couriRiiten, supr relied upon these cases for the
proposition thatnedical stafbylaws constitute a contract). As succinctly explained by

the court invan v. Andersonl99 F. Supp. 2d 550 (N.D. Tex. 200&i,d, 66 Fed.

8 In Ritten the Court noted the split of autitgrmationally as to whether medical
staff bylaws constitute a contract and dedittefollow the themmajority line of cases
that held such bylaws do create a contr&se Ritten611 F. Supp. 2d at 73Ritten
however, pre-dated both the Michig@ourt of Appeals decision in tihdacomb Medical
Staffcase and the Sixth Circuit's decisionGnain. If the Court were to decideitten
today, if it were not for the additionalstamony of the Chair of the Lapeer Hospital
Board of Trustees, its deamsi would have been different.
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App’x 524 (5th Cir. 2003):

[A]n important distinction exists bewen (a) medical [staff] bylaws, which

are created by the medical stafictantrol the governance of the medical

professionals with privileges at thespital and (b) hospital bylaws, which

are a set of bylaws created by the hospital itself and adopted by its

governing board. Under the formerisitgenerally understood that rights

promulgated bynedical staff bylaware considered incapable of creating

an enforceable contract between tiespital and its physicians. However,

under the latter, procedural rights prescribed uhdspital bylawsnay

constitute contractual rights beden the physician and the adopting

hospital.
Id. at 562-63 (discussing Texas law; emphasariginal and internal citations omitted).

Thus, where, as here, the Medical StaffaBys merely authorize that the Medical
Staff to makeecommendations to the Board of Trustees on the granting, suspension or
revocation of clinical privileges, and tB®ard of Trustees is under no obligation to
accept the Staff recommendatiossee.g.,Bylaws, § 4.6.3.7; § 7.1.2., 4, the Medical
Staff Bylaws do not constitute a binding contra¢an v. Anderson, suprd99 F. Supp.
2d at 563-64see alsdVeary v. Baylor Univ. Hosp360 S.W.2d 895, 897 (Tex. Civ.
App. 1962) (concluding that medical sthfflaws did not constitute a binding contract
because the bylaws only permitted the stafiecommend and advise on reappointments,
and the governing body of the hospital was umideobligation to accept or reject the
recommendations of the staff). For all of thesasons, the Court finds that Plaintiff has
failed to state a claim of breach of c@ut. Accordingly, the Court will grant

Defendants’ motion for summary judgmemt Count IX of Plaintiff's Complaint.

E. BECAUSE PLAINTIFF HAS FAILED TO ESTABLISH THAT SHE HAD A
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CONTRACT WITH SMMH, SUMMARY JUDGMENT WILL ALSO BE
GRANTED ON HER SECTION 1981 CLAIM

Count IV of Plaintiff's Complaint antains a second claim under 42 U.S.C. 8
1981, to-wit, a claim that Defendants disgnated against her based on her race
(African-American).
42 U.S.C. 8§ 1981 provides:
(a) Statement of Equal Rights All persons within the jurisdiction of the
United States shall have the same rigtevery State and Territory to make
and enforce contracts, to sue, beipar give evidence, and to the full and
equal benefit of all laws and proceedings for the security of persons and
property as is enjoyed by white ciizs, and shall be subject to like
punishment, pains, penalties, taxestiges, and exactions of every kind,
and to no other.
(b) “Make and enforce contracts” defined For purposes of this section,
the term “make and enforce contsiancludes the making, performance,
modification, and termination of contracts, and the enjoyment of all
benefits, privileges, terms, and cdmahs of the contractual relationship.
(c) Protection against impairment The rights protected by this section
are protected against impairméxytnongovernmental discrimination and
impairment under color of State law.
42 U.S.C. §1981.
Plaintiff here presents her claim um@?1981's “right to make and enforce
contract” provision. It is axiomatic that aghreshold matter, to establish a claim of
denial of rights under this provision, the piigif must show the existence of a contract

between himself and the defenda¥an v. Anderson, suprd99 F. Supp. 2d at 562;

Ennix v. Stanterb56 F. Supp. 2d 1073, 1082 (N.D. C#008). The Sixth Circuit has
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held that state law governs as to whetheontract exists between the parties under

Section 1981.See Talwar v. Catholielealthcare Partners258 Fed. App’x. 800, 803

(6th Cir. 2007)cert. denied555 U.S. 1035 (2008). Inasmuch as the Court has

concluded that the Bylaws fail to establefy cognizable contract between Plaintiff and

SMMH under Michigan law, her § 1981 claim,diker breach of contract claim fails as a

matter of lawt®

F.

IF PLAINTIFF HAS DEMONSTRATED THAT A CONTRACT EXISTS, HER
CLAIMS IN THIS ACTION ARE PRECLUDED BY THE WAIVER OF
CLAIMS PROVISION IN THE BYLAWS

Assumingarguendathat the Bylaws constitute a cognizable contract, Plaintiff

fares no better.

Article XV of the Bylaws sets forth a “Waiver of Claims.”
Article XV provides:

Each applicant to and member of the Medical Staff and each applicant for
and holder of clinical privileges (included Allied Health Professionals and
House Physicians):

Waives any claim, present or futuegjainst the Hospital, the Medical Staff,
and/or any of their representas; relative to any good faith act,
communication, or recommendation aeesor requested, concerning such
practitioner’s qualifications andaduct and evaluation thereof. . . .

Bylaws Article XV, 8§ 15.1Defendants’ Ex. 33, p. 63.

In Michigan, “the validity of a release turns on the intent of the parties. A release

19 Even if the Court were persuaded tR&intiff has demonstrated the existence

of a contract, as discussed in Sectiomi@, she fails to make out any legally cognizable
claim that Defendants took the actions of which she complains based on her race.
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must be fairly and knowingly made to be valid the language of a release is clear and
unambiguous, the intent of the parties is gagged from the plain and ordinary meaning
of the language.’Batshon v. Mar-Que Gen. Contractors, Imt63 Mich. 646, 650 n.4
(2001).

The language of the release in the Wafe€laims provision in the Medical Staff
Bylaws is clear and unambiguous. Numerousrts have found such releases in medical
staff bylaws binding on plaintiffs who, likelaintiff Brintley, upon applying for clinical
staff privileges, signed an acknowledgrnagreeing to be bound by the terms and
provisions of Bylaws.See e.g., Deming v. Jacksomdison County General Hospital
District, 553 F. Supp. 2d 914, 936-38 (W.D. TeB@08) (plaintiff-physician’s claims of
civil rights violations pursuant to 42 U(S.8 1983, antitrust claims under the Sherman
Act, and state law claims for breach ohtract, business disparagement, defamation,
tortious interference with business relatiops, intentional infliction of emotional
distress, and violations of state statutekl waived by waiver provision in the medical
staff bylaws);DelLeon v. Saint Joseph Hospital, Ii&871 F2d 1229, 1234 (4th Circert.
denied 493 U.S. 825 (1989) (affirmg district court’s determination that plaintiff's
defamation claims were barred by release exeglchly him at the time of his application
for admitting privileges)Sibley v. Lutheran Hospital of Maryland, In871 F.2d 479,

486 (4th Cir. 1989) (claims of negligent antentional withholding and termination of

hospital privileges held barrdxy waiver provision in bylawsBhan v. Battle Creek
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Health Systen012 WL 489161 (W.D. Mich., Felh4, 2012) (granting defendants’
motion to dismiss the plaintiff-physician’s breach of contract claim based on the release
contained in the medical staff bylaws, exping; “If Bhan states a valid breach of
contract claim, then Counts 11, 12, IRlauite likely others, are precluded by the
release of liability. If the bylaws do not ctea contract, then these counts would be
dismissed [pursuant 8rain andMacomb Hospitgl Thus, assuming, without deciding,
that the medical staff bylaws constitutedearforceable contract, Bhan's breach of
contract claims will be dismissed as falling under the release from liability that Bhan
entered into by applying for medical staff privilegetd: at ** 5-6).

As noted by the Court iBhan and as determined by the court®ieming,
DeLeon andSibley the Waiver of Claims provision in the SMMH Medical Staff Bylaws
precludes all of the claims Plaintiff asserts in this action. As the cobanringfound
with respect to the plaintiff's claima that case -- including his Section 1983
constitutional claims -- the waiver provisiolearly applies to any and all claims.
“[T]here is no broader classification tharetivord ‘all.’ In its ordinary and natural
meaning, the word ‘all’ leavaso room for exceptions.Skotak v. Vic Tanny Inf’R03
Mich. App. 616, 619, 513 N.W.2d 428pp. denied447 Mich. 970 (1994). Such a
waiver is valid if the surrounding facts acidcumstances make it clear that it was done
voluntarily, knowingly, and intelligentlyDeming 533 F. Supp. at 938 (citations

omitted). See alsé@kotak v. Vic Tanny Inf'supra 203 Mich. App. at 618 (contractual
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waivers of claims will be enforced whetee waiver is fairly and knowingly made.)

The Sixth Circuit set forth the framerk for assessing the voluntariness of
releases of claims idAdams v. Philip Morris67 F.3d 580 (6th Cir.1995). Under that
standard,

In evaluating whether a reledsas been knowingly and voluntarily
executed, we look to (1) plaintiff's expence, background, and education; (2) the
amount of time the plaintiff had to considwhether to sign the waiver, including
whether the employee had an opportunitgdasult with a lawyer; (3) the clarity
of the waiver; (4) consideration for the mer; as well as (5) the totality of the
circumstances.

Id. at 583 (citations omitted).

Here, there is a clear, unambiguous waiver of “any claim, present or future”.
Plaintiff Brintley is an educated woman andexperienced healthcare professional. She
acknowledged receipt of a copy of the Bylaav&l admitted in writing when she applied
for clinical privileges at SMMH that she tatied the contents carefully and agree[d] to
be bound by them” upon becoming a member of the medical SedDefendants’ Ex.

33, pp- 2, 9. She has offered no evidence that she did not undeatstaconsequences of
the waiver. Indeed, she signed a similar Rstewhen she left her prior position at Foote
Hospital, releasing “any and all claimadiuding any and all peling claims), demands,
actions, causes of action and rights whichrelg have or conceive herself to have”
against Foote Hospital, its medicafét and their agents and employegseDefendants’

Ex. 11. Further, Plaintiff had an opportunityconsult with a lawyer before signing the

acknowledgment and agreement to be bound inelsrasi she testified at the Peer Review
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Hearing that she was represented by celutisoughout the proceedings surrounding her
resignation from Foote Hospital which immediately preceded her application for
privileges at SMMH, and further testified thagr attorney was involved in her decision
to apply at SMMHSeePeer Review Tr. Vol. lll, p. 798There is simply no evidence
from which it might be inferred that Plaifftdid not understand the consequences of the
waiver.

For all of these reasons, if the Bylaws are deemed to constitute a contract, then
Plaintiff's breach of contract claim and all of the other claims in this action are barred.
The Court, nonetheless, will proceed for prégemposes as if no contract was created by
the Bylaws and, for completeness, will evadudne merits of the remaining claims in

Plaintiff's Complaint.
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G. PLAINTIFF HAS FAILED TO MAKE OUT A CLAIM OF RACE OR GENDER
DISCRIMINATION UNDER THE ELLIOTT-LARSEN ACT

In Counts VI and VIl of her Complaint, &htiff alleges claims of race and gender
discrimination in violation of the publiccommodations provision of the Elliott-Larsen
Civil Rights Act, M.C.L.8 37.2302(a), which provides:

Except where permitted by law, a person shall not:

(a) Deny an individual the full andjeal enjoyment of the goods, services,

facilities, privileges, advantages, arcommodations of a place of public

accommodation or public service because of religion, race, color, national origin,
age, sex, or marital status.
M.C.L. § 37.2302(a}°

In Haynes v. Neshewat77 Mich. 29, 729 N.W.2d 488 (2007), the Michigan
Supreme Court held that an African-Angam physician with staff privileges at a
hospital could make out a claim of ratiscrimination under 8§ 37.2302(a) against the

hospital and the hospital’s chief of staffskd on restrictions placed on his hospital

privileges*

20 Under the Elliott-Larsen Act, a “place of public accommodation” is any
“business, or an educational, refreshinentertainment, recreation, health, or
transportation facility, or institution ohg kind, whether licensed or not, whose goods,
services, facilities, privileges, advantagesaccommodations are extended, offered,
sold, or otherwise made availaltethe public.” M.C.L. § 37.2301(a).

I The plaintiff inHaynes v. Neshewawas physician with clinical privileges at
Oakwood Hospital in Dearborn, Michigand Oakwood Hospital-Seaway Center. In
November 2000, Seaway’s Medical Execatbommittee investigated allegations of
unprofessional behavior regiing Dr. Haynes. The MEC found that the charges were
substantiated and recommended that Hatadesvarious corrective actions requiring
him to (1) take fifteen Continuing MedicBtucation (“CME”) credits in critical care

42



medicine, (2) complete the Internal MediciBeard Review Course, (3) consult with an
intensivist for each admission tioe intensive care unit, and (4) undergo an evaluation for
anger managemengee Haynes v. Neshew2005 WL 1489599 at *1 (Mich. App.

2005).

Haynes’ subsequent internal peerie&v was unsuccessful and the MEC’s
recommendation was affirmedd. Thereafter, he filed suit in circuit court alleging
tortious interference with business taaships and expectancies, negligence,
discrimination under the public accommodatipnsvision of the Elliott-Larsen Act, and
civil conspiracy.Id.

The defendants subsequently mof@dsummary disposition arguing, among
other things, that a hospital is not a glad public accommodation with regard to its
decisions concerning the grant of medical staff priviledes.After hearing arguments,
the trial court issued an order denying in @artl granting in part defendants’ motion: the
trial court dismissed plaintiff's various common law tort claims, but denied summary
disposition with respect to his public acomodation and conspiracy claims under the
ELCRA on the basis that the defendant inittus were places of public accommodation
under the ELCRA’s broad statutory language] that plaintiff had sufficiently pleaded
claims of discriminatory treatmentd.

The Michigan Court of Appeals reversdéidding that health facilities such as the
defendant hospitals constitute a plac@ulblic accommodation only when their goods,
services, facilities, privileges, advantagesaccommodations are extended, offered,
sold, or otherwisenade available to the publidd. at *3. Because medical staff
privileges are not made available to the pylthe Court of Appeals held the offering of
such privileges was “insufficient to rendee facility a place of public accommodation”
for purposes of the ELCRA.

The Supreme Court granted leave toegd@nd reversed the Court of Appeals
ruling:

The public accommodations preion of the CRA, MCL 37.2302,
does not limit its prohibition against discrimination to members of the
public. Rather, § 302(a) prohibits amiful discrimination against any
individual’s full and equal enjoyméwnf the goods, services, facilities,
privileges, advantages, or acomodations of a place of public
accommodation.

Plaintiff is a physician with statind clinical privileges at Oakwood.
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In order to state a claim under M.C.L3%.2302(a), a plaintiff must establish four
elements: (1) discrimination based on acted characteristic (2) by a person, (3)
resulting in the denial of the full and edjeajoyment of the goods, services, facilities,
privileges, advantages, or accommodations (4) of a place of public accommodation.
Haynes v. Neshewat77 Mich. at 35, 729 N.W.2d at 492. Only the first element is at
issue in this case.

Plaintiff here is alleging discrimitian based on race and sex. The same
requirements for establishing a claim aaimination under other sections of the
ELCRA apply in cases brought under § 37.23C2arke v. K-Mart Corp.197 Mich.

App. 541, 545, 495 N.W.2d 820, 822 (199)p. denied443 Mich. 862 (1993);
Schellenberg v. Rochester Michigan Lodige 2225 of the Benev. and Prot. Order of
Elks 228 Mich. App. 20, 32, 577 N.W.2d 163, 169 (1998).

A plaintiff can establish a claim of unlawful discrimination under the
Elliott-Larsen Act either (1) by producingrdct evidence of discrimination or (2) by
presenting @rima faciecase of discrimination in accordance with kheDonnell
Douglas/Burdindramework established by the United States Supreme Court for use in

Title VIl cases.Hazle v. Ford Motor Cg 464 Mich. 456, 462-62, 628 N.W.2d 515,

By alleging that defendants’ discrimioay behavior deprived him of the
opportunity to fully utilize the Oakwood rdeal facilities, plaintiff stated a
cause of action under the CRA.

477 Mich. at 40, 729 N.W.2d at 495.
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520-21 (2001)Schellenberg v. Rochester Elks, sufjra

Plaintiff here has presented her discrimination claims as “disparate treatment”
claims using thiMcDonnell Douglas/Burdinframework.

Under theMcDonnell Douglas/Burdingaradigm, Plaintiff can establistpama
facie case of discrimination under the ELCRA’s public accommodations provision by
showing that: (1) she is a member of a class deserving of protection under the statute, and
that for the same or similar conduct, she was treated differently than similarly-situated

persons outside the protected cisSchellenberg, supréanders v. Southwest Airlines

2 Section 1981claims are subject to the same requirements as Title VII and
Elliott-Larsen claims.Keck v.Graham Hotel Systems, |rig66 F.3d 634, 639 (6th Cir.
2009) (8 1981).

2 n the public accommodations contewichigan courts do not require that the
plaintiff show she was “qualified” for theosition. Defendants nonetheless devote three
pages of their brief to arguing that PkinBrintley was not qualified for her position as
a general surgeon at the time her privileges were suspe8éedefendants’ Brief, pp.
26-28. However, even if the “qualified” prong of tieDonnell Douglagramework
used in employment discrimination cases were part gringa faciedenial of public
accommodations case, @line v. Catholic Diocese of Toled?06 F.3d 651, 665 (6th
Cir. 2000), the Sixth Circuit cautioned thae courts must not use the “qualified”
element of th@rima faciecase to heighten the plaintiffisitial burden. In an effort to
ensure that the first two stages of MeDonnell Douglasnquiry remain analytically
distinct, and that a plaintiff's initiddurden not be too onerous, the legitimate
non-discriminatory reason offered by #ployer at the second stage of kheDonnell
Douglasinquiry may not be considereddetermining whether the employee has
produced sufficient eviehce to establish@ima faciecase.ld. at 660-1. See also
Macy v. Hopkins County School Bd. of Eqd&4 F.3d 357, 366 (6th Cirgert. denied
552 U.S. 826 (2007) (“[W]hen assessing wieeta plaintiff has met [her] employer’'s
legitimate expectations at tipeima faciestage of a termination case, a court must
examine plaintiff's evidence independ@ftthe nondiscriminatory reason produced by
the defense as its reason for terminating plaintiff.”)
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Co., 86 F. Supp. 2d 739, 744 (E.D. Mich. 20068e also Neck v. Graham Hotel
Systems, Inc566 F.3d at 639 (applying the modifisitDonnell Douglasanalysis
established for commercial establishment claintShnistian v. Wal-Mart Stores, Inc.

252 F.3d 862, 872 (6th Cir. 2002).

24 Under the “commercial establishmetaim” modification established in
Christian v. Wal-Martto state grima facieclaim, plaintiffs must show that (1) they
belong to a protected class; (2) they sougimake a contract for services ordinarily
provided by the defendant; and (3) they waetleee (a) denied the right to enter into a
contract for such services while similadituated persons outside the class werearot,
(b) were treated in such a hostile marnthat a reasonable person would find it
objectively discriminatory. 252 F.3d at 872.

Plaintiff vigorously argues in her ResponséeBm this case for application of the
“hostile treatment” modification utilized icommercial establishment claims, citing as
authorityJeung v. McKrow264 F. Supp. 2d 557, 567-68 (E.D. Mich. 2003), a case
brought pursuant to 42 U.S.C. § 198kung however, was not purely a revocation of
privileges case; rather it had the addeatdire of the hospital’s failure to honor its
agreement to purchase the plaintiff-physisamedical practice. Such a refusal to
purchase on the basis of race may propeall for application of the commercial
modification of theMcDonnell Douglagsramework. However, the court there did not
decide the privileges and commercial contract aspects detirggcase separately;
rather, it appears that he decided both claims using the molliiBdonnell Douglas
paradigm.

As a decision of another district courgungis not binding on this Court. To the
extent the court ideungmay have decided the revodcatiof privileges issue by applying
the commercial establishment modification of heDonnell Dougladest, this Court
would disagree with the determination tkia@ modification should be used in this
context.

The features of commercial, retailadi@gs which led the Sixth Circuit to
formulate the modification i€hristianand re-affirm it inKeck are absent in
limitation/revocation of medical privileges casddnlike retail sale cases, revocation of
privileges cases are more akin to termioraof employment cases. Furthermore, the
Michigan courts have continued to apply thmenodified McDonnell Douglagramework
in public accommodations cases arising uride ELCRA, evern the commercial
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Once a plaintiff establishespgima faciecase of discrimination, the burden of
production then shifts to the defendanatbculate some legitimate, nondiscriminatory
reason for the defendant’s actioRiCarlo v. Potter 358 F.3d 408, 414 (6th Cir.2004);
Clarke v. K-Mart,197 Mich. App. at 545, 495 N.W.2d 822. If the defendant carries
this burden, the plaintiff must prove thhe legitimate reasons offered by the defendant
were in fact a pretext for discriminatioiCarlo at 414-15Clarke, 197 Mich. App. at
545, 495 N.W.2d at 822. Throughout this 8hd burdens framework applicable when
circumstantial evidence is involved, “[t|héimate burden of persuading the trier of fact
that the defendant intentionally discrimingiggainst the plaintiff remains at all times
with the plaintiff.” DiCarlo, suprg see also, Talley v. Bravo Pitino Rest.,.L.&l F.3d
1241, 1246 (6th Cir.1995).

There is no dispute in this case that RIHiBrintley satisfies the first element of a
prima faciecase of discrimination under the ELCRA -- she is an African-American
woman and, thus, is a member of a cldsserving of protection under the statute.
However, Plaintiff has not shown that foeteame or similar conduct she was treated
differently than non-protected class persobs. Brintley has identified two physicians --

Dr. Leila Hajar, a white female and Dr. Rob8&lamon, a white male -- with whom she

establishment contexSee e.g., Schellenberg v. EI&37 N.W.2d at 16 Ilarke v. K-
Mart, 495 N.W.2d at 82Z%ee also Sanders v. Southwest Airlji8&sF. Supp.2d at 744
(applying Michigan law). Therefore, thi3ourt concludes that the conventional
McDonnell Douglagramework -- not the commercialtablishment modification of the
framework -- should be used in this case.
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compares her treatment. Although both Bajar and Dr. Salamon were required to
undergo proctorships like Plaintiff, Plaintiffasins they were treatadore favorably than
she was with respect to their proctorships.
It is fundamental that to make argmarison of a discrimination plaintiff's treatment

to that of non-protected class individuals, ptentiff must show that the “comparables”
are similarly-situated in all relevant respeddschell v. Toledo HospitalR64 F.2d 577,
583 (6th Cir. 1992)Ercegovich v. Goodyear Tire & Rubber Cth54 F.3d 344, 353 (6th
Cir.1998);Bobo v. United Parcel Service, In665 F.3d 741, 751 (6th Cir. 2012). Thus,
to be deemed “similarly-situated”, thedividuals with whom the plaintiff seeks to
compare his/her treatment must have dealt thighsame supervisor, have been subject to
the same standards and have engaged in the same conduct without such differentiating or
mitigating circumstances that would distinguish their conduct or the employer’s
treatment of them for itMitchell, supra(citations omitted).See alsdWright v. Murray
Guard, Inc, 455 F.3d 702, 710 (6th Cir.2006) (citiG@¢pyton v. Meijer, InG.281 F.3d
605, 611 (6th Cir.2002)) (conduct of the pldifgicomparators must be similar in kind
and severity).

Plaintiff cannot make the required shag with respect to the doctors she
identifies as her comparables.

First, with respect to Dr. Hajar, the wdhfemale doctor with whom Plaintiff

attempts to compare herself, Dr. Hajar wasa general surgeon under the auspices of
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the Surgical Performance Improvemenn@oittee. Dr. Hajar was an Ob-Gyn.

Obstetrics and Gynecology is not part o theneral Surgery Department; it is a separate
department with its own perfoance improvement committe&eeDeposition of Dr.

Hallal, Plaintiff's Ex. 47, pp. 17, 66. Dr. Michael Gatt was the Chair of the Division of
Obstetrics and Gynecology, not Dr. Rd&®eeHajar Dep. Vol. Il, Plaintiff's Ex. 53, p. 57.
Therefore, recommendations and decisi@yarding concerns about Dr. Hajar’'s
technical deficiencies were mablg a different group of decisionmakers.

Further, to the extent that Plaintiff corams that when Dr. Hajar was required to
undergo a proctorship, she was allowedhoase whomever she wanted to serve as her
proctor, the evidence of record showattHajar never underwent any corrective
“proctoring.” Rather, she voluntarily agr@, as part of an ongoing peer/professional
review process, for a period of 90 daysséek input and consult with a Henry Ford
Medical Group obstetrician whenever shesw@perform labor and delivery carBee
Hajar Dep., ex. 4, Defendants’ Reply Brief Ex. 4. Therefore, she cannot compare the
requirement that she have one of three ifipdogeneral surgeons proctor her procedures
to the treatment of Dr. Hajar.

As for Plaintiff's claim that her proctship requirements should be compared to
the proctorship of Dr. Salamon -- whicls@alfocus on Dr. Salamon’s alleged ability to
choose whom he wanted as a proctor -- Diar§an is an orthopedic surgeon. As Dr.

Gokli testified, the decision of the MEith regard to both Dr. Brintley and Dr.
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Salamon was that there should be no mase three different persons proctoring their
surgeries; if there were more than three phgss proctoring them, there would not be a
significant enough number of cases proctdrg@ne person to get a valid evaluation of
the proctored doctor’s performanc8eeGokli Dep., p. 77. Because the orthopedic
section was smaller than general surgemny, the section was structured much differently
than general surgefyand because Dr. Salamon workealy slowly and had to have 30
cases proctored (i.e., ten more than Dr. Biynilhere were only, at most, two or three
orthopedic surgeons available to proctor Dr. Salamon’s cédegp. 80-96. The MEC
was aware that this would be the case wihenposed the proctorship requirements on
Dr. Salamon.Id., at p. 84. Therefore, Dr. Salamon, like Dr. Brintley, was able to choose
from only three possible proctors for his surgerigse id, p. 90;see alsdalamon Dep.,

p. 26, 56 (testifying that only Dr. Elieréury, Dr. Michael Brager, and Dr. Robert
Travis proctored him). Furthermore, Pl#incannot show that Dr. Salamon’s medical
errors were as serious as hers. UnlikeBdintley, none of Dr. Salamon’s patients’ lives

were ever in danger and never came clodeetog in danger due to hemorrhaging caused

25 Dr. Gokli testified that the orthopedsection was comprised of two “groups”
of physicians -- the five Mendelsohn-famdypctors made up one group, while Dr.
Salamon, his two partners made up the otki€here was, in addition, one “independent”
orthopedic surgeon.peeGokli Dep., pp. 81-82. Doctors from the two different groups
were at the time embroiled in bitter litigai such that “Dr. Salamon would not enter a
room where Dr[s]. Mendelsohn[] would be pgat He would not go to meetings where
they would be present. Dr. Mendelsohn[] hsslies with these guy&o they cold [sic;
could] not even look at each otlerbe in a room togetherid. Meanwhile, the
independent doctor, Dr. Travis, work&dostly at Annapolis Hospital.’Id. at p. 82.
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by his error.SeeSalamon Dep., Plaintiff's Ex47, pp. 50-56 (discussing review
conducted for SMMH of Dr. Salamon’s caseb).sum, Plaintiff has failed to show that
she was treated differently in any matefeashion from similarly-situated non-protected
physicians. Plaintiff, therefore, has failed to establiphraa faciecase of race or sex
discrimination.

However, assumingrguendoPlaintiff has raised a genuine issue of material fact
with regard to heprima faciecase, the Court will examine the question of whether
Defendants have articulated a legitimate datriminatory reason for their actions.
Here, the evidence of rembshows that the recommendation for proctorship and
subsequent suspension of Plaintiff's prigi#s were based on serious quality of medical
care concerns and Plaintiff's inability andwillingness to adhere to the terms of the
proctorship.

The burden of production, therefore, shifeeck to Plaintiff to demonstrate by a
preponderance of the evidence that thdilegte reasons offered by Defendants were in
fact a pretext for discriminatiorDiCarlo v. Potter 358 F.3d at 415Clarke v. K-Mart
197 Mich. App. at 545, 495 N.W.2d at 8Baintiff can establish pretext by
demonstrating that the reasons offered bydgfendant: (1) has no basis in fact; (2) did
not actually motivate the adverse empl&nhdecision in question, or (3) was
insufficient to warrant the decisiodambettj 314 F.3d at 258 (citinglanzer v. Diamond

Shamrock Chem. Ca29 F.3d 1078, 1084 (6th Cir.1994)).
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Under federal law, a showing that a proffered reason had “no basis in fact”
consists of evidence establishing that the proffered reasons for the defendant’s actions
never happened, or are factually fal8éanzer 29 F.3d at 1084. To make a showing that
the proffered reasons “did not actually motivate the employer’s conduct,” the plaintiff
must present evidence “which tend[s] to prove that an illegal motivatiomaadikely
than that offered by the defendant” Finally, a showing that the proffered reasons were
“insufficient to motivate the employer” consists of evidence that other individuals,
particularly individuals not in the protected class, were not treated the same way, even
though they engaged in substantially identical conditainzer,29 F.3d at 1084.

According to theManzercourt, the first and third types of rebuttalsthat the
reason offered by the defendant has no bageciror was insufficient to warrant the
defendant’s decision -- “are direct attacks andredibility of the [defendant’s] proffered
motivation for [its actions], and if shown, provide an evidentiary basis for what the

Supreme Court has termed a ‘suspiciomehdacity,” sufficient to withstand summary

judgment. Id.
Michigan’s law regarding pretext law diffei®m federal law in this regard in that
it requires “pretext plus.” Under Michigan law,

[Dlisproof of [a defendant’s] articated reason for an adverse employment
decision defeats summary disposition aflsuch disproof also raises a

triable issue that discriminatoryiamus was a motivating factor underlying

the [defendant’s] adverse action. diher words, plaintiff must not merely
raise a triable issue that the [defendant’s] proffered reason was pretextual,
but that it was a pretext for . . . discrimination. Therefore, . . . in the context
of summary disposition, a plaifftmust prove discrimination with
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admissible evidence, either directomcumstantial, sufficient to permit a

reasonable trier of fact to concluthat discrimination was a motivating

factor for the adverse action takenthg [defendant] toward the plaintiff.
Malady v. Lytle 458 Mich. 153, 579 N.W.2d 906, 918998) (footnotes omitted)see
also Town v. Michigan Bell Telephone C465 Mich. 688, 568 N.W.2d 65, 68-69
(1997).

Plaintiff here cannot meet this burdenaiRtiff's only evidence of pretext is the
deposition testimony of Dr. Sakeon, who testified in his deposition, “[M]y partner is
very close with Dr. Dirani, who's also dhe medical executive committee, and he was
told and | was told by Dr. Dirant that this was going to be done to me so that they
won't look bad because of what they’re migito Dr. Brintley.” Salamon Dep., p. 34.

Salamon’s deposition testimony about what Dirani allegedly told him and his

partner is hearsay buried underltiple other layers of hearsay.

6 Dr. Salamon testified that Dr. Dirani is a friend of Hi., at p. 48.

" To the extent that Plaintiff contenttat Dr. Dirani’'s statement constitutes
“direct evidence” of discrimination, she isstaken. “Direct evidence” of discrimination
Is “evidence which, if believedequiresthe conclusion that unlawful discrimination was
at least a motivating factor in the employer’s actiorf3ee Talley61 F.3d at 1268;

Hazle v. Ford Motor Co464 Mich. at 462, 638 N.W.2d at 520 (quotiagklyn v.
Schering-Plough Healthcar@roducts Sales Corpl76 F.3d 921, 926 (6th Cir. 1999)).

Put another way, “direct evidence of disgimation does not require a factfinder to draw

any inferences in order to conclude that the challenged employment action was motivated
at least in part by prejudiceSchweitzer v. Teamster Local 1@0Q3 F.3d 533, 537 (6th

Cir. 2005) (citation omitted). Here, to find tHaefendants’ actions against Dr. Brintley

were motivated by racial or gender animus, the factfinder would have to infer from Dr.
Dirani's statement that the correctivdian measures imposed upon Dr. Salamon were
merely a cover-up for the hospital's allegisgcriminatory treatment of Dr. Brintley.
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Hearsay is defined as “a statement {iatthe declarant does not make while
testifying at the current trial or hearing; a2 a party offers in evidence to prove the
truth of the matter asserted in the staterielféd. R. Evid. 801(c). Generally, hearsay is
not admissible.SeeFed. R. Evid. 802. It is well-settled that inadmissible hearsay cannot
be used to oppose summary judgmettartsel v. Keys87 F.3d 795, 803 (6th Cir. 1996),
cert. denied519 U.S. 1055 (1997Jacklyn v. Schering-PloudgHealthcare Prods. Sales
Corp,, 176 F.3d 921, 927 (6th Cir.199%tpert v. United Stategl81 F.3d 404, 409 (6th
Cir.2007);see alsd-ed. R. Civ. P. 56(c)(2), (4). Asch, “hearsay evidence” used to
counter a motion for summary judgment “must be disregardéldXander v.
Caresource576 F.3d 551, 558 (6th Cir. 2009). Further, evidence containing multiple
levels of hearsay is inadmissible for itstlr unless each layer, analyzed independently,
falls within an established hearsay exceptors treated as nonhearsay. Fed. R. Evid.
805;Moore v. KUKA Welding Sys. & Robot Carp71 F.3d 1073, 1081 (6th Cir. 1999).

In this case, Plaintiff's pretext evidemis Dr. Salamon’s out-of-court deposition
statement about (1) what Dr. Dirani had tblch and (2) what Dr. Salamon’s partner told
Dr. Salamon about what Dr. Dirani had saichis statement is being offered to prove the
truth of the matter asserted, i.e., the relahip between Dr. Salamon’s treatment and the
treatment of Plaintiff. The “form” of Dr. Salamon’s statement -- i.e., a Sstatement made in
an out-of-court deposition -- is not the issi8ze Celotex v. Catreiupra 477 U.S. at

324, 105 S.Ct. at 2553 (explaining that@guiring the nonmoving party to produce
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evidence to withstand a motion for summpargggment, “[w]e do not mean that the
nonmoving party must produce evidence in a ftnat would be admissible at trial'yee
also Fraser v. Goodald42 F.3d 1032, 1036 (9th Cir. 2008¢rt. denied541 U.S. 937
(“At the summary judgment stage we do famtus on the admissibility of the evidence’s
form.”). As explained iBailey v. Floyd County Board of Educatjdr06 F.3d 135 (6th
Cir.1997):

Rule 56 requires the plaintiff to present evidence ofexidry quality that

demonstrates the existence of a genwssae of material fact. Examples of such

evidence include admissible documentstbested testimony, such as that found

in affidavits or depositions. The profésl evidence need not be in admissible

form, but its content must be admissible. For instance, deposition testimony will
assist a plaintiff in surviving a met for summary judgment, even if the
deposition itself is not admissible abtr provided substitied oral testimony
would be admissible and create a genuine issue of material fact.

Id. at 145 (citations omitted).

Here, however, the content -- i.e., Dr. Salamon’s statement about what Dr. Dirani
said -- is hearsay. And, what Dr. Salamagestner said Dr. Dirani told him [the partner]
-- is classic hearsay-within-hearsay. Balamon’s “live” testimony at trial would not
change cure the hearsay natafany of this evidence.

Conspicuously absent from the volummus amount of evidence supplied by

Plaintiff in support of her opposition tbe motion for summary judgment is any

deposition, affidavit or declaration from Dr. Dira&hiFurthermore, there is nothing in the

28 Plaintiff did not make any request puant to Fed. R. Civ. P. 56(d) for
additional time to obtain Dr. Dirani’s affigd or to take his deposition. (“If a nonmovant
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record of this matter indicating that Dr. Dirawill testify at trial to what Dr. Salamon
said Dirani told him and his partneeeMcMillan v Johnson88 F.3d 1573, 1584 (11th
Cir. 1996) (refusing to consider hearsay ewvice offered in opposition to a motion for
summary judgment where there was nothing enrftord suggesting that there were any
witnesses who would be able to testifytral from their personal knowledge of the
matters recounted by the hearsay declarafityi sub nom McMillan v. Monroe
County,520 U.S. 781 (1997). The mere possibility tR&tintiff might be able to call Dr.
Dirani to provide direct testimony on this tt& is insufficient taestablish that the
hearsay statement could be reduteddmissible evidence at trighee Jones v. UPS
Ground Freight 683 F.3d 1283, 1294 (11th Cir. 2012) (citigMillan v. Johnson
supra(“[A] suggestion that admissible evidenmight be found in the future is not
enough to defeat a motion for summary judgment.”)).

Even if the Court could consider Dr.rBni’s alleged statement to Dr. Salamon

under some hearsay exception thedithjs evidence is too ambiguous to create an

shows by affidavit or declaration, that, &pecified reasons, [she] cannot present facts
essential to justify [her] opposition, the court may: (1) defer considering the motion or
deny it; (2) allow time to obtain affidavits declarations or to take discovery; or (3)
issue any other appropriate order.” FedCR. P. 56(d). Where no affidavits are taken
from the hearsay declarants and no effort ntadkepose them or to obtain a delay in the
court’s consideration of the motion until sudpositions can be taken, the district court
does not err in disregarding the hearsagewe and may properly decide a summary
judgment motion based on the admissible evidence befoBedState Mut. Life Assur.
Co. v. Deer Creek Payl612 F.2d 259, 268 (6th Cir. 1979).

29 As Dr. Dirani is not a party to this litigatioseeFed. R. Evid. 801(d)(2)(A),
and there is no evidence that he was autkdrio speak for any party on this subject,

56



inference that discrimination on the basigace or sex was a motivating factor in
Defendants’ decisioreePhelps v. Yale Sec., In®@86 F.2d 1020, 1025 (6th Circgrt.
denied 510 U.S. 861, 114 (1993) (isolated amdbiguous comments are insufficient to
support a finding of discrimination). Althoughaiitiff argues that discriminatory intent
can be inferred from Dr. Dirani’s statemdmtcause she is an African-American female
and Dr. Dirani is a white male, Dirani’'s statent is equally open to an interpretation that
does not implicate racesee Tyler v. Runyoii0 F.3d 458, 467 (7th Cir. 1995)
(Plaintiff's testimony that postmaster allegedtmarked that “if | [plaintiff] thought he
would give me window training, | must beaey” made after plaintiff had been advised
several times that he would not be prd®d instruction until a need for more window
clerks arose, and his name came up erstniority eligibility list, found to be
“ambiguous, at best” and insufficient prooftext in a disability discrimination case,
because “crazy” could easily have referred to Tyler's chances of getting immediate
window training, which were nil, lmause of his lack of senioritid.); see alscCleary v.
Nationwide Mut. Ins. Co9 Fed. App’x 1, 9 (4th Cir. 2001) supervisor’'s statement “I

know you probably think that I've been a rb&éth to you and very mean to you, but I've

Fed. R. Evid. 801(d)(2)(C), the only conceivable exception would be as a vicarious
admission by an employee or agent about sEenwithin the scope of the agency or
employment during the tenure of the declaemémployee or agent. Fed. R. Evid.
801(d)(2)(D). The availability athis exception here is duhis. The party arguing for
admission bears the burden of establishimegproper foundation for the admissibility of
the statementMitroff v. Xomox Corp 797 F.2d 271, 275 (6th Cir.1986). Plaintiff has
not done so in this case, and there is nactime circumstantial evidence of record to
establish that the alleged statemeeets the Rule 801(d)(2)(D) criteria.
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received a lot of pressure from Nationwide,” which the plaintiff interpreted to mean that
Nationwide pressured Betts to mistrbah, found too ambiguous a statement upon
which to find pretext for discrimination bause it could have many other meanings);
Tardanico v. Aetna Life & Cas. Gatl Mass. App. Ct. 443, 671 N.E.2d Sddyiew
denied 423 Mass. 1114, 674 N.E.2d 246 (19@&cisionmaker’'s comments that
plaintiff “had been around for a long timeficthat his work equipment might have been
“getting too heavy” for him were found b® too ambiguous to create an inference of
discrimination because they were open tanéerpretation that did not implicate age.)
Having failed to demonstrate that a disgnatory reason motivated Defendants’
actions, Defendants’ are entitled to erdfysummary judgment on Plaintiff's ELCRA
claims in Counts VI and VIl of her Complaitit.

H. PLAINTIFF'S CIVIL CONSPIRACY CLAIM IN COUNT V WILL BE
DISMISSED

In Count V of her Complaint, Plaifitialleges that SMMH and the individual
Defendants conspired and actedamcert to discriminate against her on the basis of her
race and/or genderS¢eComplaint, § 68]. However, under Michigan law, it is
axiomatic that a civil conspiracy chai“is not cognizable without a cognizable

underlying tort.”Battah v. ResMAE Mortg. Corpr46 F. Supp. 2d 869, 875 (E.D. Mich

% The Court’s determination on Plaffis ELCRA discrimination claims is also
applicable to her Title VII and Section 1984&iohs. Therefore, if those claims were not
subject to dismissal on the other grounds, ferrlasons set forth in this Section, they,
too, would fail on the merits.
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2010) (citingAdmiral Ins. Co. v. Cambia Cas. Ins. C9194 Mich. App. 300, 486
N.W.2d 351, 358-59 (1992)). Where a plaintiff feted to establish the underlying tort,
his civil conspiracy claim also failslehls v. Hillsdale Col] 65 Fed. App’x. 984, 992
(6th Cir.2003).

The same is true under federal law. €Base the substantive allegations that form
the basis of [plaintiff's] conspiracy clainvgere properly dismissed, [his] conspiracy
counts also fail. Beztak Land Co. v. City of Detrp98 F.3d 559, 569 (6th Cir.2002)
(citing Glassner v. R.J. Reynolds Tobacco,@23 F.3d 343, 354 (6th Cir.2000))
(affirming dismissal of plaintiff's clan of conspiracy under 42 U.S.C. § 1985ge also,
Smith v. Chattanooga—Hamilton Cnty. Hosp. AR9 F.2d 1126, 1987 WL 44448 at
*3 (6th Cir.1987) (where the plaintiff's undgithg claim of discrimination failed for lack
of proof, her 8§ 1985 conspiracy claim also must fail).

As set forth above, Plaintiff has failedritake out a legally cognizable claim of
discrimination under state or federal law. Téfere, her conspiracy claim also fails as a

matter of law.
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l. DEFENDANTS ARE ENTITLED TO IMMUNITY FROM LIABILITY ON
PLAINTIFF'S REMAINING STATE LAW CLAIMS

The remaining claims in Plaintiff's @aplaint are state common law claims for

b1}

“tortious interference with business exmeuties/relationships,” “violation of public
policy,” and “breach/violation of duty of oaf Defendants maintain that they are
immune from liability for these claims as Mas for Plaintiff's claim for breach of
contract in Count VIII (discussed in Sen D, above) by virtue of the immunity
conferred under the federal Health C@uality Improvement Act (“the HCQIA”), 42
U.S.C. 8§ 11101(a)(1) and the Michigan pemriew statute, M.C.L. 8 331.531(3).

The HCQIA provides immunity from mogelamages for those engaged in a
professional review action that satisfies sfied standards. The Michigan peer review
statute similarly affords participants iretpeer review process qualified immunity from
civil and criminal liability for their peer regiv activities, unless the participants act with
malice.

“The HCQIA was passed in 1986 to provide for effective peer review and
interstate monitoring of incompetent phyarts, and to grant qualified immunity from
damages for those who patrticipate in peer review activitidsyers v. Columbia/HCA
Healthcare Corp 341 F.3d 461, 467 (6th Cir.2003) (quotigstin v. McNamarad79
F.2d 728, 733 (9th Cir.1992)); 42 U.S.C. 8 1110dder the HCQIA, if a “professional

review action” satisfies reasonableness negments, then the professional review body

that took the action, the members otiastaff to this body, and “any person who
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participates with or assists the body witepect to the action” are “not be liable in
damages under any law of the United Statesf any State . . . with respect to the
action.” 42 U. S .C. § 11111(a)(®).
The HCQIA defines “professional review action” as:
an action or recommendation of a @sfional review body which is taken
or made in the conduct of professibreview activity, which is based on
the competence or professional cortcafcan individual physician (which
conduct affects or could affect adveystie health or welfare of a patient
or patients), and which affects (may affect) adversely the clinical
privileges, or membership in a professional society, of the physician.
42 U.S.C. § 11151(9%.
The Act further defines “professional review activity” as

an activity of a health care entityithvrespect to an individual physician—

(A) to determine whether the physician may have clinical privileges with

31 However, there is no immunity under the HCQIA from state or federal
discrimination claims. 42 U.S.C. 8§ 11111. (fiilnunity] shall not apply to damages under
any law of the United States or any Staiating to the civil rights of any person or
persons, including the Civil Rights Act of 1964, 42 U.S.C. 2080seq, and the Civil
Rights Acts, 42 U.S.C. 198&f seqd. 42 U.S.C. § 11111.

32 A“professional review body” is “healthcare entity and the governing body or
any committee of a health care entity whodmducts professional review activity, and
includes any committee of the medical stdfsuch an entity when assisting the
governing body in a professional review activit)2 U.S.C. § 11151(11). Thus, in this
case, St. Mary Mercy Hospital, the ®bmmittee, the MEC, and the Board are
considered “professional review bod [iespee Talwar v. Mercer County Joint Twp.
Community Hosp20 F. Supp. 2d 894, 899 (N.D. Ohio 2007). The statutory definition
does not require the committee to be forraphointed or elected, or retain the same
members.SeeWojewski v. Rapid City Regional Hogimc., 730 N.W. 2d 626, 634 (S.D.
2007). Thus, the term “professional review bodiso encompasses an informal group of
doctors “when assisting the governing body in a professional actidty.”
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respect to, or membsarip in, the entity;

(B) to determine the scope or conditimfsuch privileges or membership;
or

(C) to change or modify st privileges or membership.
Id. at § 11151(10).

Participants in a professional reviaation are entitled to immunity if the
professional review action was pursued:

(1) in the reasonable belief that the action was in furtherance of quality
health care;

(2) after a reasonable effort to obtain the facts of the matter;

(3) after adequate notice and hagrprocedures are afforded to the
physician involved or after such othigrocedures as are fair to the
physician under the circumstances; and

(4) in the reasonable belief that the action was warranted by the facts
known after such reasonable efforoatain facts and after meeting the
requirement of paragraph (3).

42 U.S.C. § 11112(a).
Once these standards have been satisthe HCQIA offers immunity to:
(A) the professional review body,
(B) any person acting as a member or staff to the body,
(C) any person under a contract or other formal agreement with the body,
and
(D) any person who participates withassists the body with respect to the

action.

42 U.S.C. § 11111(a)(1).
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As the Sixth Circuit has noted, “[t{]H#CQIA creates a rebuttable presumption of
immunity, forcing the plaintiff to prove that the defendant’s actions did not comply with
the relevant standarddVieyer, supra341 F.3d at 467—-68 (quotind. § 11112(a)). The
HCQIA's rebuttable presumption of immunitgsults in “an unusual summary judgment”
standard under which a court must ask Wwaeta reasonable jury, viewing the facts in
the best light for the plaintiff, [could] cohuale that he has shown, by a preponderance of
the evidence, that the defendants’ @utsi are outside the scope of § 11112(al).”

In determining whether a professional review action meets the criteria of §
11112(a), the courts apply “an objective standard, rather than a subjective good faith
requirement.”ld. at 468. As such, any bad faith or hostility on the part of those
participating in the review action is irrelevahtathews v. Lancaster Gen. Hosg7 F.3d
624, 635 (3d Cir.1996)Bryan v. James E. Holmes Reg. Med.,(38 F.3d 1318, 1335
(11th Cir. 1994)¢cert. denied514 U.S. 1019 (1995Kustin v. McNamara979 F.2d 728,
734 (9th Cir. 1992). Whether a defendargngitled to immunity under the Act is a
guestion of law for the court to decide whear the record is sufficiently developed.
Bryan, supra33 F.3d at 1332.

As indicated, a professional reviewtiao is presumed to satisfy HCQIA'’s
four-factor reasonableness test for immyianless rebutted by a preponderance of the
evidence. 42 U.S.C. § 11112(&)pore v. John Deere Health Care Plan, lni2012 WL

3024012 at *6 (6th Cir., July 25, 2012). Aofessional review action is entitled to
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iImmunity if taken: (1) in the reasonatilelief that the action was in furtherance of
guality health care; (2) after a reasonable etfmdbtain the facts of the matter; (3) after
adequate notice and hearing procedureaffoeded to the physician involved or after
such other procedures as are fair to the iolgrs under the circumstances; and (4) in the
reasonable belief that the action was wagdity the facts known after such reasonable
effort to obtain facts and after meeting ttequirement of paragraph (3). 42 U.S.C. §
11112(a). Having reviewed each of the fpuwngs, the Court concludes that Plaintiff
Brintley has failed to satisfy her burdefhrebutting the presumption of HCQIA
Immunity.

The first prong of the test -- wheth@efendants reasonably believed that the
action taken was in furtherance of quality healhe -- is met “if the reviewers, with the
information available to them at the &#mof the professional review action would
reasonably have concluded thiair action would restrict incompetent behavior or would
protect patients.Badri v. Huron Hospital691 F. Supp. 2d 744, 765 (N.D. Ohio 2010)
(quotingBryan v. James E. Holmes Reg. Med.,(38 F.3d 1318. 1323 (11th Cir. 1994)
(internal citations omitted).5ee also Brader v. Allegheny General Hospitél7 F.3d
832, 840 (3d Cir.1999). In effect, all that need be shown to satisfy this prong is that
the hospital reasonably believeatisome action was warranteldnperial v. Suburban
Hospital 37 F.3d 1026, 1030 (4th Cir.1994).

In this case, the inquiry into Plaintiffguality of care was triggered by the near
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death of an otherwise healthy 22-ye&t-woman during a routine laparoscopic
appendectomy caused by Dr. Brintley’s latieraof two of the woman’s major blood
vessels when she blindly inserted a blanledar -- a procedure disfavored at SMMH --
into the woman’s abdomen. Concerned albetmagnitude of the injury, SMMH’s
Chief Medical Officer, met with the Chaof the Department of Surgery and the
hospital’s Chief of Staff, and they agreedtihin order to determine whether corrective
action was warranted, a study of Dr. Brintley’s charts of appendectomies and
cholocystectomies performed by her and$wgical complication rate should be
conducted.

A review of the 104 surgical procedumgsrformed by Dr. Brintley during her 13-
month tenure at SMMH revealed that gh@rere complications in 13 cases. Multiple
internal reviews of these 13 cases shosgigdificant problems with Plaintiff’'s quality of
care, including six avoidable surgicalngplications over the 13-month period. A
statistical comparison of avoidable cdiogtions occurring in appendectomies and
cholecystectomies performed at SMMH over fame time period showed that Plaintiff
had a significantly higher avoidable complicatirate than any other general surgeon on
the SMMH medical staff. After the Pl Conittee reviewed Plaintiff's charts and the
comparison of Plaintiff's complication rate to that of the other general surgeons, a report
of the Committee’s findings was preparedaubmitted to the MEC. Based on the Pl

Committee’s findings and report, the MEEGncluded that Dr. Brintley should be
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required to undergo a proctorship.

A proctorship was established. HoweMer. Brintley repeatedly resisted and
refused to follow directives of the procso An outburst during a proctored surgery in
August 2008 precipitated a PEERSs report fronead surgical nurse which related that
Dr. Brintley’s refusal to follow direttves and argumentative outburst “caused
tremendous stress on the surgical team” ameldigconcern for the well being and safety
of the patient.” This report, along withetlsurgical Chair’s report of Brintley’s overall
proctorship experience, was subsequesillymitted to the MEC. Based upon these
reports, and after affording Plaintiff a hizgy on the matter, the MEC voted to suspend
Dr. Brintley’s privileges. After a four-dalyeer Review Hearing, a panel of five
physicians upheld the suspension.

The foregoing demonstrates that Defants instituted the proctorship and
ultimately suspended Dr. Brintley’s surgigalvileges because they had reasonable
concerns about her ability to provide qualitylile care and to behave in a professionally
acceptable manner.

Dr. Brintley has failed to show by a p@nderance of the evidence that the actions
of the Defendants were not taken ie tieasonable belief that the action was in
furtherance of quality care. All that P&if offers as “evidence” that Defendants’
actions were not in furtherance of qualitye# her subjective belief that the actions

were taken specifically to terminate her. TiBigvidenced, in Plaintiff's view, by her
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allegation that “Dr. Gokli asked for hersignation prior to any comparables being
gathered.” SeePlaintiff's Response Brief, p. 54. dhtiff does not cite to any portion of
the voluminous record of this matter as supfmrthis allegation. This is not surprising
inasmuch as the rexah including Plaintiff's own testilony at the Peer Review Hearing,
refutes it.

Plaintiff testified at the hearing that she was called to meet with Drs. Gokli,
Misirliyan and Roc on February 11, 20@8ter there had been a review of some of her
cases, and that that review showed thathsitea complication rate three times higher that
the other surgeons for appendaeunies and cholecystectomieSee3/14/09 Hrg. Tr. Vol.
IV, p. 876. She further testified, “Aftéhat, | was told that you should look at your
future,we want you to -you have three options. You resign from the staff of the
hospital, you take a leave of absence or geusummarily suspended from the hospital.
Id. at 876-77 (emphasis added). None ofdbetors specifically called for Plaintiff's
resignation.See alspHearing Testimony of Dr. Misirliyan, Hrg. Tr. Vol. II:

Q: If you look down [in Dr. Roc’s memo] it references that Dr. Brintley
took a leave of absence throughrlal5th, 2008. Do you see that?

A: Uh-huh. Yes.
Q: Do you recall how that came about?

A: Well, prior to that | had met with Dr. Gokli, he's VP of Medical Affairs,
and with the Chief of Surgery,rDRoc. And at that point, Med Exec
Committee meeting was coming up and we had asked [Dr. Brintley] to
consider her options before thatetiag, and she had taken a voluntary
leave of absence. And during thiahe we were asking the QA Committee
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to take a deeper dive of the issuthat had arisen to try to --

Q: Yeah. I'll get to that in a minut#.l could just ask you then what was
the reason that to your knowledge thla¢é was asked to take the leave of
absence?

A: Well, you know, specifically, | don't know that we asked her to take the
leave of absence. We gave her options.

[3/12/09 Hrg. Tr., Vol. Il, pp. 509-10.]

There is no merit to Plaintiff’'santention that Defendants demanded her
resignation before any review of her cases was done. Being offered, as one of three
options, the option to resign is not a demanchir resignation. In any event, nothing in
the record supports Plaintiff's contentiomtiibefendants did not reasonably believe that
the actions taken were in fhdrance of quality health care.

The second requirement under 42 U.S.C1812(a) is: “[the] professional review
action must be taken . . . after a reasonable effort to obtain the facts of the matter.” 42
U.S.C. 8§ 11112(a)(2). The inquiry for this regumnent “is whether the ‘totality of the
process’ leading up to the professional revastion evinced a reasonable effort to obtain
the facts of the matterMeyers, supra341 F.3d at 469 (quotingathews v. Lancaster
Gen. Hosp 87 F.3d 624, 637 (3d Cir.1996)). Aswenstrated above, before imposing
the proctorship, Defendants examined Pl#istcharts of surgerie she performed during
the 13 months she operated at SMMidl @ompared her complication rate on
appendectomies and cholecystectomies to tles @& all of the other general surgeons

who operated at SMMH. And, beforétimately deciding to suspend Plaintiff's
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privileges, the MEC considered the report$hef proctors and the PEERS report of the
surgical nurse. Defendants further heard Blfismexplanation of the cases and Plaintiff
was afforded the opportunity to bring teetattention of the MEC and the Peer Review
Hearing panel any other relevant eviden Based upon the foregoing, the Court
concludes that Defendants made a reasorfulg to obtain the facts of the matter.

In rebuttal, Plaintiff argues that Defemds failed to risk adjust her cases in
making the comparison of her complication rat¢hat of the other SMMH doctors. She
further contends that the reports of her praghip were flawedrad should not have been
considered because her proctoring “proceeedompletely different terms than any
other proctorship in SMMH history.SeePlaintiff's Response Brief, p. 55. However,
Plaintiff “was entitled to aeasonablanvestigation, not perfectone.” Poliner v. Texas
Health System$37 F.3d 368, 380 (5th Cir. 2008grt. denied555 U.S. 1149 (2009)
(emphasis in original)Singh v. Blue Cross/Blue Shield of Mass.,,1B808 F.3d 25, 43
(1st Cir. 2002). Plaintiff has not shown by a preponderance of the evidence that
Defendants failed to undertake a @zable effort to obtain the facts.

The third requirement under 42 U.S.C1BL12(a) is: “[the] professional review
action must be taken . . . after adequate aaimd hearing procedures are afforded to the
physician involved or after such other prdaees as are fair to the physician under the

circumstances.” 42 U.S.C. § 11112(a){B%ignificantly, however, “a professional

% Adequate notice and hearing is désed in 42 U.S.C. § 11112(b), which, in
pertinent part, provides:
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(b) Adequate notice and hearing. A heaidine entity is deemed to have met
the adequate notice and hearing requé@st . . . if the following conditions
are met:

(1) Notice of proposed action. The physician has been given notice stating-

(A) (i) that a professional review action has been proposed to be
taken against the physician,
(ii) reasons for the proposed action,

(B) (i) that the physician has the right to request a hearing on the
proposed action,
(ii) any time limit (of not less than 30 days) within
which to request such a hearing, and

(C) a summary of the rights in the hearing. . . .

(2) Notice of hearing. If a hearingriequested. . . , the physician involved
must be given notice stating-

(A) the place, time, and date, of the hearing . . . , and

(B) a list of the witnesses (if any) expected to testify at the
hearing on behalf of the professional review body.

(3) Conduct of hearing and notice.

* * %

(C) in the hearing the physician involved has the right-

(i) to representation by an attornelyother person of the physician's
choice,

(if) to have a record made of the proceedings . . .,

(iii) to call, examine, ad cross-examine witnesses,

(iv) to present evidence deterradhto be relevant by the hearing
officer, regardless of its admissibility in a court of law, and

(v) to submit a written statement at the close of the hearing. . . .
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review body’s failure to meet the conditiathsscribed in this subsection shall not, in
itself, constitute failure to meet the standards of subsection (a)3)§'11112(b).

Plaintiff does not dispute that she reeel due notice and was provided hearings
before both the MEC and the Peer Review paBae complaindjowever, that she had
requested discovery from the hospital aftam materials she claims she needed to
defend her actions, but had maen provided with the materials prior to January 22,
2009 start of the Peer Review hearing. rRitis Brief, p. 56. (She admits, however,
that she was provided the materials betbeehearing resumed for its second day on
March 12, 2009.)

In any event, Plaintiff had ample opporityrat the Peer Review Hearing to object

to not having been provided cepiof pertinent materials before the start of the hearing,
and, in fact, through counsel, sloek advantage of that opportunit$eel/22/09 Hrg.
Tr., Vol. |, p. 9 (objecting to not having beprovided with a copy of a PEERS report she
herself had submitted to SMMH). Furthermdp&intiff herself brought to the Hearing
Panel’s attention that she had not bpsyvided information she had requested:

Q [by Plaintiff's counsel]: So at thaime [when you met with Drs. Roc,

Gokli and Misirliyan], you did not test a review of your cases. You
simply said go ahead and do your review but | would like to be able to

A professional review body’s failure toeet the conditions described in this
subsection shall not, in itself, constitute fedltto meet the standards of subsection

(@)(3).
42 U.S.C. § 11112(b).
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continue to work to support my family?

A:

Q:

A:

Absolutely, yes.

Okay. And you had asked for thalculations, the methodology for
how this alleged three times mdhan other surgeon complication
rate had been arrived at?

Yes.

[3/14/09 Hrg. Tr., Vol. IV, p. 878.]See alsppp. 926-27 (testifying about her attorney’s

4/16/08 letter to SMMH):

Q:

All right. In addition to requesting an appeal of the recommended
adverse action, was there alsequest for documentation in support
of the corrective action?

Yes.

Okay. If you look at the third paragraph on the first page, this
contains the document request?

Yes.
Okay. Why was this information important to you?

This was important because | haot had an opportunity to clearly
identify what patients, what conces; what issues were addressed to
make the decision for me to have the proctorship. And as a result, |
had asked for clarity for how evhat were the concerns and what
patients were involved with thosencerns so that | could fully
understand what the charges were against me to the MEC.

Id. at pp. 926-27.

The hearing panel, therefore, was madeare that Plaintiff had not received

discovery she had requested prior to the stati@hearing. And, inasmuch as Plaintiff
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admits that she ultimately did receive regadsnaterials before the second day of the
four-day hearing, she cannot complaint tila was not afforded adequate notice and
hearing procedures.

The fourth, and final, requirement umd U.S.C. § 11112(a) is that “[the]
professional review action must be takenin.the reasonable belief that the action was
warranted by the facts known after such reasonable effort to obtain facts and after
meeting the [adequate hearing and noticglimement.” 42 U.S.C. § 11112(a)(4). Based
on their similarities, analysis under 42 WCS§ 11112(a)(4) “closely tracks” analysis
under 42 U.S.C. 8§ 11112(a)(Meyers, supra341 F.3d at 471 (quotin@abaldoni v.
Washington County Hosp. Ass260 F.3d 255, 263 n. 7 (4th Cir.2001)). In making this
determination, the Court is not to reweitjle evidence or substitute its own judgment for
that of the decisionmakeBryan, supra33 F.3d at 1337. Plaintiff's burden, thus, is to
show that the “facts were so obviously migtalor inadequate as to make reliance on
them unreasonable Meyers, supra

As the preceding discussion demoatds, SMMH’s MEC thoroughly reviewed
Plaintiff's case before issuing its finatcision, and the decision was upheld by the Peer
Review Hearing panel. Plaintiff has falleo demonstrate that this decision was not
made in the reasonable belief that theaactvas warranted by the facts known after such
reasonable effort to obtain facts and afteeting the adequate hearing and notice

requirements of 8 11112(b).
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The Court having determined that Pt#frhas failed to produce evidence from
which a reasonable jury could conclude thatendants did not meet the requirements of
the Act, the Court finds that Defendants ianenune from liability on Plaintiff's state law
claims in this actiori?

J. ON THE MERITS, PLAINTIFF'S STATE LAW CLAIMS FAIL

Even if Defendants were not immune frdability on Plaintiff's state law claims,
those claims, nonetheless, lack merit.

1. Tortious Interference with Biness Expectancies/Relationships

In Count VIII, Plaintiff alleges that “bynlawfully terminating Plaintiff’'s medical
staff privileges at SMMH, Defendant SMMH intentionally interfered with Plaintiff’s
[relationships and/or expectancies with patients and referral sources for the continued
provision of general surgery service@ current and prospective patients].”
Complaint, 19 86, 90.

To make out a claim for tortious imterence with business expectancies or

% Defendants are also immune underNtiehigan Peer Review Statute. The
Michigan statute cloaks a “persanganization or entity” with immunitynless it is
shown that the person, organizatior entity acted with malicéSeeM.C.L. §

331.531(3), (4) (emphasis added). “Malice t& established when a ‘person supplying
information or data [to a peer review entitides so with knowledge of its falsity or with
reckless disregard of its truth or falsity.nfdarly, a review entity is not immune from
liability if it acts with knowledge of the falsifyor with reckless disregard of the truth or
falsity, or with reckless disregard of thattr of information or data. . . upon which it

acts.” Feyz v. Mercy Memorial Hospitad75 Mich. 663, 667, 719 N.W. 2d 1, 4 (2006).
Plaintiff here has not demonstrated malice on the part of any of the Defendants so as to
exempt them from the immunityfarded them under Michigan law.
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relationships, a plaintiff must prove (1) teeistence of a valid business relationship or
expectancy, (2) the defendant’s knowledgéhefrelationship or expectancy, (3) the
defendant’s intentional interference by incdhgcor causing breach or termination of the
relationship or expectancy, and (4) damagssilting to the party whose relationship or
expectancy was disruptddealth Call of Detroit vAtrium Home & Health Care
Services, Ing 268 Mich. App 83, 90; 706 NW2d 843 (2005). The interference must be
improper, meaning that it lacked justificatioAdvocacy Org. for Patients & Providers v.
Auto Club Ins, 257 Mich. App 365, 383; 670 NW2d 569 (2003). “The ‘improper’
interference can be shown either by proving (1) the intentional doing of an act wrongful
per se or (2) the intentional doing of a lawfatt with malice and unjustified in law for
the purpose of invading plaintiff's conttaal rights or business relationshipd”

However, where, as here, the Defendantsbas were motivated by legitimate business
reasons, their actions cannot constitaotproper motive or interferencéalley v.

Dykema Gosset87 Mich. App 296, 324; 788 N.VZd 679 (2010). As detailed
throughout this Opinion, there is simply rfwosving on this record of malice or improper
motive, or any other improper consideratiaiosthe contrary, the record establishes only
that Defendants’ actions were motivatadthe legitimate business judgments and
rationale of those responsible for insurthgt the hospital was providing quality health
care to its patients.

2. Violation of Public Policy
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In Count X, Plaintiff purports to assextclaim of wrongful discharge in violation
of public policy predicated upon standards of the “Joint Commission on Accreditation of
Healthcare Organizations,” with who8MMH sought and obtained accreditation,
thereby allowing it to receive Meziire and Medicaid reimburseme@eeComplaint,

98.

In Michigan, employment is presumptivarminable at the will of either party.
Kimmelman v. Heather Downs Mgt. Lt&78 Mich. App. 569, 572, 753 N.W.2d 265,
app. denied482 Mich. 989 (2008). Accepting for tpeesent purposes Plaintiff's claim
that she was an “employee,” Plaintiff does dispute that she was an at-will employee.
Thus, her employment was terminablevdl for any reason or no reason, unless
termination was prohibited by statutewas contrary to public policyd. at 572-573,

753 N.W.2d 265. Public policy proscribesmination of employment where the
termination decision is motivated by onetlufee situations: (1) the employee acted in
accordance with a statutory right or duty; {t2 employee failed or refused to violate a
law in the course of employment; or (3gtemployee exercised a right conferred by a
well-established legislative enactmedit. at 573, 753 N.W.2d 265. No legal or statutory
right is set forth in the JCAHO standardsy do the standards constitute any “right
conferred by well-established legislative enaent.” Thus, Plaintiff cannot establish a
cause of action here.

3. Breach/Violation of Duty of Care
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Plaintiff's Count Xl for “breach/violabn of duty of care” sounds in negligence.
However, Plaintiff has failed to articulaésy cognizable legal duty owed her by SMMH
as a physician with staff privileges thatsn@eached by SMMH. To the extent that
Plaintiff alleges that Defendants were negfigin their evaluation of, and investigation
into, her surgical complicationsuch an allegation clearly implicates the hospital’s peer
review action. And, it is well-settled thltCQIA does not provide for a private cause of
action by a physician for negligence in the peer revi&se Singh v. Blue Cross/Blue
Shield,supra, 308 F.2d at 45 n\8/ayne v. Genesis Med. Ctt40 F.3d 1145, 1148 (8th
Cir.1998);Bok v. Mut. Assuy 119 F.3d 927, 928-29 (11th Cir.199@8rt. denied523
U.S. 1118 (1998)Badri v. Huron Hospital691 F. Supp. 2d 744, 769 (N.D. Ohio 2010).

As for Plaintiff's “duty to protect sonme who is endangered by a third-party’s
conduct,” the indicia necessary for imposindudy based on a “special relationship” are
plainly absent. Michigan courts hareeognized that certain types of special
relationships, such as common carriers thiedt passengers, innkeepers and their guests,
and doctors and patients, justify thepmsition of a duty because a person entrusts
himself or herself to the control of another personHilhv. Sears, Roebuck and Co.

429 Mich. 651, N.W.2d __ (Aug. 16, 2012), the Michigan Supreme Court
explained the rationale behind impagga duty in such situations:

Social policy . . . has led the couttsrecognize an exception to th[e]

general rule [that there is no duty tlodigates one person to aid or protect

another] where a special relationship exists between a plaintiff and a
defendant. . . . The rationale behimgposing a duty to protect in these
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special relationships is based amtol. In each situation one person
entrusts himself to the control andtection of another, with a consequent
loss of control to protect himself. The duty to protect is imposed upon the
person in control because he is e to provide a place of safety.
Id. (quotingWilliams v. Cunningham Drug Stores, 1429 Mich. 495, 499, 418 N.W.
2d 381, 383 (1988).
Contrary to Plaintiff's assertion, nodu“special relationship” was created by

Defendants’ proctorship of Plaintiff.

CONCLUSION

For all of the foregoing reasons,

IT IS HEREBY ORDERED that Defelants’ Motion for Summary Judgment
[Dkt. # 87] be, and hereby is, GRANTED.

IT IS FURTHER ORDERED that Platiff’'s post-summary judgment Motion to
Strike Defendants’ ExpefDkt. # 137]is DENIED, as moot.

Let Judgment be entered accordingly.

Dated: November 16, 2012 s/Gerald E. Rosen
Chief Judge, United States District Court

| hereby certify that a copy of the foregoidgcument was served upon counsel of record
on November 16, 2012, by elemtiic and/or ordinary mail.

s/Shawntel R. Jackson for Ruth A. Gunther
Case Manager
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