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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

FINLLC, ET AL., Case No. 09-14262
Plaintiffs, HONORABLE ARTHUR J. TARNOW
V. SENIOR UNITED STATES DISTRICT JUDGE

VIJAY PARAKH, ET AL.,

Defendants.
/

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’ M OTION FOR
NEW TRIAL OR IN THE _ALTERNATIVE REMITTITUR [88]; REMITTING
PLAINTIFES ' AWARD FOR HISTORICAL L OST PROFITS FROM A $500,00(TO
$493,755DENYING DEFENDANTS’ M OTION FOR JUDGMENT AS A MATTER OF
LAW PURSUANT TO FEDERAL RULE CiviL PROCEDURE 50(B) [89]; DENYING
PLAINTIFES ' MOTION TO ALTER OR AMEND JUDGMENT [96]; GRANTING AS TO
ATTORNEY FEES AND DENYING WITHOUT PREJUDICE AS TO COSTSPLAINTIFES '
MOTION FOR ATTORNEY FEES AND COSTS[97]; AND OVERRULING AS UNRIPE
DEFENDANTS’ OBJECTION [99].

On June 10, 2014, a jury returned a vweroh favor of Plaintiffs, finding that
Defendants had violated Plaintiffs’ subgtae due process rights. The jury awarded
Plaintiffs $500,000 in historical lost pitsf, $60,000 in out of pocket costs, and
$250,000 in future lost profits. The juslso awarded Plaintiffs $400,000 in punitive
damages as to Defendant Parakh.

Before the Court now ar@l) Defendants’ Motion for New Trial or in the
Alternative Remittitur [88], Plaintiffs’ Rgmnse [92], and Defendants’ Reply [95];

(1) Defendants’ Motion for Judgment as athéa of Law Pursuant to Federal Rule
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Civil Procedure 50(b) [89], Plaintiffs’ Response [91], and Defendants’ Reply [94];
(1l1) Plaintiffs’ Motion to Alter or Anend Judgment [96], Defendants’ Response
[100], and Plaintiffs’ Reply [102]; andV) Plaintiffs’ Motion for Attorney Fees and
Costs [97], Defendants’ Obijection toakitiffs’ Bill of Costs [99], Defendants’
Response [101], and Plaintiffs’ Reply [103].
(I) Defendants’ Motion for New Trial or in the Alternative Remittitur [88]

Defendants move pursuant to Rule S&(HA) and 59(e) for a new trial or, in
the alternative, remittitur. Defendantssart nine arguments in support of their
Motion [88] and Plaintiff rebuts in turnRule 59(a)(1)(A) allows a court to grant a
new trial on some or all issues for amasons for which a new trial has previously
been granted in federal court. Rule 5&(&ws a court to alteor amend a judgment
upon motion filed no more than twenty-eight days after the close of trial.

First, Defendants argue that the jur$s00,000 award for historical lost profits
is excessive because Plaintiffs’ expealculated only $101,935 in historical lost
profits. Plaintiffs respond that the $101,935 figure only relates to customers that
would have frequented Plaintiffs’ Phdseonstruction had it been open in 2009 in
spite of the bad publicity from the grand openparty. Plaintiffs assert that the
$101,935 figure excludes those customers Waild have frequented Plaintiffs’

restaurant had there been no bad publfoiiyn Defendants’ imgoper actions related
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to the grand opening party. Defendamgply that Jury Instruction 48 limited

Plaintiffs’ damages to before January 20, 2010.

“In evaluating the jury award, the prary consideration is whether the award
is within the range of proof. ‘[T]he detaination of whether a jury's verdict is
excessive is resolved byetldiscretionary considerati of the trial judge.””Meyers
v. Wal-Mart Stores, E., Inc257 F.3d 625, 633 (6th Cir. 2001). A trial court “is
sharply limited in its ability to remit a jury verdicChampion v. Outlook Nashville
Inc., 380 F.3d 893, 905 (6th Cir. 2004). Therfittitur standard favors maintaining
the award, unless the award is beyond the range supportable by prodd.. . .”

Plaintiffs’ expert Neil Steinkamp submitted the following findings into

evidence:

76. The total present value o$torical lost profits from February
2009 through January 2010 wasceedted to be $101,935.
My analysis of historical lost profits damages relating to the
bar closure relates exclusivetythose customers that would
have frequented the bar andll had it been open, and
excludes “but-for” profits associat with lost customers that
were lost due to the action§the Defendants and the related
negative publicity

149. Assuming Defendam found liable by a Trier of Fact, |
have concluded, bag®n my review of the documents and
evidence provided to me in thimatter, that Plaintiff has
incurred damages of:

c. Total Historical Lost Profits from Loss of Customers:
$403,981 to $493,755

3/27



Trial EX. 126 at p. 17 176 (grhasis added); p. 34 § 149(dhe very language of the
report indicates that the $101,935 figure only includes customers that would have
patronized the restaurant had it bempen during 2009 in spite of the negative
publicity generated by Defendi@’ actions at the grand opening. The portion of
paragraph seventy-six italzed above indicates that the $101,935 figure excludes
profits from customers who would have patized the restaurant had the restaurant
been open during 2009 if there had been no negative publicity from the grand
opening. Plaintiffs submitted proof that theiaximum historical lost profits totaled
$493,755. The jury’s award of $500,000 is outside the range of proof. The Court
grants Defendants’ Motion for Remittitur [88] as to historical lost profits and reduces
the Plaintiff's award for historical lost profits from $500,000 to $493,755.

Second, Defendants argue that Pl&mtivaived punitive damages by failing
to include punitive damages in the revisedtéimal pretrial order. A trial court does
not err by instructing the jury on punitive damsgelaintiff fails to reassert its claim
for punitive damages in the final pretriader provided plaintiff asserts a claim for
punitive damages at outset of litigatiorthe complaint and amended complaideil
Co. v. Evanston Ins. Ca®90 F.3d 722, 729-30 (6th C012). Plaintiffs requested
exemplary damages in th&omplaint [1] and Amended Complaint [51]. [1] at 75;

[51] at 67. Plaintiffs did not waive punitive damages.
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Third, Defendants argue that the jagyard of punitive damages against Parakh

is against the great weight of the evidence. The Court instructed the jury:

You may also award punitive damag®e Plaintiff. In order to

award punitive damages, Plaintifiust show that Vijay Parakh’s

conduct was motivated by an evil motive or intent or that it

involved reckless or callous irftkrence to Plaintiff's federally

protected rights.
Jury Instruction 49. Defendants argue ttiaty put forth evidence during trial that
Parakh was motivated by legally pessible reasons, namely Parakh’'s own
testimony. Plaintiffs respond by highlightiatj of the evidence they put forth during
trial that Parakh acted based on improper motive. The jury’s award of punitive
damages indicates that the jury simgigdited Plaintiffs’ evidence over Defendants’
evidence as to Parakh’s madivThe award of punitive deages was not against the
great weight of the evidence.

Fourth, Defendants argue that 400,000 punitive damage award against
Parakh is excessive. The@t must consider three factors when reviewing punitive
damage awards. Namely, (1) the degreeregrehensibility of the defendant's
misconduct; (2) the disparity between #etual or potential harm suffered by the
plaintiff and the punitive damage awaahd (3) the difference between the punitive
damages awarded by the jury and thel genalties authorized or imposed in

comparable casesBMW of North America, Inc. v. Gqrél17 U.S. 559, 574-75

(1996). “Perhaps the most important indicium of the reasonableness of a punitive
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damages award is the degree of repnsibility of the defendant's conducld:, at

575 The Supreme Court has
instructed courts to determineetheprehensibility of a defendant by
considering whether: the harm caused was physical as opposed to
economic; the tortious conduct evinced an indifference to or a
reckless disregard of the health ofe$a of others; the target of the
conduct had financialulnerability; the conduct involved repeated
actions or was an isolated incident; and the harm was the result of
intentional malice, trickery, or deceit, or mere accident.

State Farm Mut. Auto. Ins. Co. v. Camphp8&88 U.S. 408, 419 (2003).

The repeated conduct factor “requiresht the similar reprehensible conduct
be committed against various different partigther than repeated reprehensible acts
within the single transaction with the plaintiff. Chicago Title Ins. Corp. v.
Magnuson 487 F.3d 985, 1000 (6th Cir. 2007). Plaintiffs’ evidence showed that
Parakh used his governmental power to imprypeterfere with Plaintiffs’ business.
Only one of the reprehensibility factamse present in this case—Parakh’s conduct
was intentional. In cases where only oné¢hefreprehensibility factors is present, a
ratio of punitive to compensatory damageshie range of 1:1 to 2:1 is all that due
process will allow.Bridgeport Music, Inc. v. Justin Combs Pui07 F.3d 470, 487
(6th Cir. 2007). The $400,000 punitive damaeard is less than half of the
$803,75%in compensatory damages thaa jury awarded, well below thewer 1:1

guideline.

! Total compensatory damages after remitstupra
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Defendants attempt to analogerr v. City of Ecorse305 F. App’x 270 (6th
Cir. 2008) to the case at bar. Dorr, the mayor of the citpf Ecorse prevented the
plaintiff from obtaining a certificate of occupancy, thereby preventing the plaintiff
from selling his home. Plaintiffs satisfactorily distinguidbrr by arguing that there
is a material difference between beingp®rarily prevented from selling one’s home
and being prevented from openg a business. For Plaiffis here, operating time lost
is not recoverable, whereas Dorr was evalhfienabled to sell his house with no loss
of value. The facts of this caseeamusual, therefore the Court weighare factor
three as neutral. Given that the first t&orefactors weigh in favor of not disturbing
the jury’s award of punitive damages, the Court finds that it was not excessive.

Fifth, Defendants argue that damagesfémure lost profits should not have
been submitted to the jury. Plaintifisugyht over $1,000,000 in future lost profits and
the jury awarded $250,000. Defendants reasise arguments they raised in their
motion in limine to exclude future lostgdits and the Court remains unpersuaded for
the reasons it previously stated on teeord. Defendants also attack Plaintiffs’
expert’s method of calculating future Igsbfits. At trial, however, Defendants own
expert did not criticize Plaintiffs’ expertimethod of calculating future lost profits.
The jury was satisfied with Plaintiffs’ exg&s extensive report on future lost profits.

Defendants next argue that the jurfusure lost profits award was based on

evidence of defamation that was impropgntgsented to the jury. The Defendants
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point to one paragraph of Plaintiffs’ expegport that states Parakh made defamatory
statements about the safety of Plaintiffsteairant and two paragphs that allude to
Parakh’s alleged defamatory statements.tii@leexhibits in this case were thousands
of pages long. Defendants’ argument thatjtlhry awarded future lost profits on the
basis of three potentially improper sentences in those exhibits is an unlikely
speculation at best. Defendants’ assertion becomes even more unlikely when one
considers that lay jurors would likely nkhow the legal import for this case of the
term of art “defamatory.” Defendantshéil argument that Plaintiffs waived future
lost profits because it was not mentionethigir final pretrial order fails for the same
reasons elucidatesiprap. 4,vis-a-vis punitive damages.
Sixth, Defendants argue that they angitled to a new trial because the Court

did not submit instruction number 41-A regagithe effect of site plan approval to
the jury. Defendants’ proposed jury instruction 41-A would have read:

An approved site plan becomes paithe record of approval, and

construction relating to the appralsite plan must be consistent

with the approved site plan.
A “district court's refusal to give a jurystruction constitutes rexs&ble error if: ‘(1)
the omitted instructions are a correct statement of the law; (2) the instruction is not
substantially covered by other deliveredades; and (3) the failure to give the

Instruction impairs the requestipgrty's theory of the case.Webster v. Edward D.

Jones & Co., L.R.197 F.3d 815, 820 (6th Cir. 1999) (quotgtkiewicz v. Monroe
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County Sheriff110 F.3d 352, 361 (6th Cir. 1997)A judgment may be reversed
only if the instructions, viewed as whole, were confusing, misleading, or
prejudicial.” Beard v. Norwegian Caribbean Line800 F.2d 71, 72—-73 (6th Cir.
1990). Defendants’ proposed jury ingtiion was based dWiCL 125.3501(2), which
in part states:

the site plan . . . shall becomerpaf the record of approval, and

subsequent actions relating to taetivity authorizedshall be

consistent with the approved site plan . . .
(emphasis supplied). In this case, thetharized activity” was a restaurant and car
museum. Nowhere does the statsay that construction musd consistent with the
approved site plan. Defenua’ proposed instruction was not a correct statement of
law. Their argument, therefore, fails tiest for reversible error at element one.

Seventh, Defendants argue the jur$®0,000 award for Plaintiffs’ out of

pockets costs is excessivetrial court “is sharply limited in its ability to remit a jury
verdict.”Champion 380 F.3d at 905. The “remittitutastdard favors maintaining the
award, unless the award is beyondrtrege supportable by proof . .Id. Plaintiffs’
expert offered proof that Plaintifisad incurred $116,986 iout-of-pocket costs.
Defendants argue that some of the cosasRifs claim they incurred were for work
they would have had to do anyway. Plaintiffs highlight Plaintiff Frank Nazar, Jr.’s

testimony that they had to re-do work duehtat actions of Defendants. The jury’s

award for out-of-pocket costs simply indicatbat the jury credited the Plaintiffs’
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evidence over Defendants’ evidence. Furttiee award for out-of-pocket costs was
well within the range of proofs.

Eighth, Defendants argue the Courefusal to take judicial notice of M.C.L.
289.6115 entitles them to a new trial. The Court cannot find evidence in the record
that it refused to take such notice, it presume Defendants’ characterization for
the purposes of this analysis. dligan Compiled Law 289.6115(1) states:

After completion of the constrtion, alteration, conversion, or

remodeling and before thepening of a food service

establishment, the license agplnt or license holder shall notify

the director of the completion, shall submit an application for a

license to operate the food service establishment, and shall arrange

for a preopening evaluation.
Defendants had the option to introduce theusgatia witnesses, but elected to forgo
that option. Additionally, Defedants did argue in front of the jury that Plaintiffs were
not entitled to damages due Defendants’ actions regarding the certificate of
occupancy because Plaintiffs did nowv@approval from the Health Department
anyway.See e.grans. 6/10/14 at 11:08:29. Plaintiffs argued that as an existing food
establishment, because they did not bardther kitchen they did not need another
food service license. Plaintiffs alternatiy@rgued that it would have been futile for
them to have sought Health Departmgmraval given their lack of a certificate of
occupancy. The jury heard eaafithe parties’ relevarrguments on this point. The

Court’s alleged refusal toke judicial notice of a Micigan statute did not prejudice

Defendants.
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Ninth, Defendants argue that theryjis finding that Defendants violated
Plaintiffs’ substantive due process rightswagainst the great vgit of the evidence.
Defendants argue that Plaiffginever had final approved occupy the building on the
basis of several missing permits. AsiRtiffs argue, however, the Defendants’
improper withholding of permit and certifieaapproval is what gave rise to this
action. The jury heard the voluminous amounts of evidence from both sides and
decided that Plaintiffs had proved their ca&éer a review of record, the Court finds

that the jury verdict on liability is n@gainst the great weight of the evidence.

(1) Defendants’ Motion for Judgment as a Matter of Law Pursuant to Federal
Rule Civil Procedure 50(b) [89]

Defendants move pursuant to Rule 5@@r)judgment as a matter of law with
respect to Plaintiffs’ substantive dueopess claim. “A renewed motion for a
judgment as a matter of law following ativarse jury verdict ‘may only be granted
if, when viewing the evidence in a lightost favorable to the non-moving party,
giving that party the benefit of all reastainferences . . . reasonable minds could
come to but one conclusion iimvor of the moving party.” Static Control
Components, Inc. v. Lexmark Intern., 1687 F.3d 387, 414 (6th Cir. 2012) (quoting
Barnes v. City of Cincinngtd01 F.3d 729, 736 (6th Cir. 2005)). Judgment as a

matter of law is appropriate only whereetl is no “legally sufficient evidentiary
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basis” for a reasonable jury “to find fthre [non-moving] payt on that issue.” ED.

R. Civ. P. 50(a)(1). The Court may not substitute its own interpretation of the

evidence for the jury's, even if it wouhdve reached a different conclusiddarnes

401 F.3d at 738. Defendants assert fiygarents in support of their Motion [89].
First, Defendants reassert their argument from their Rule 56 Motion [54] that

Plaintiffs do not have a substantive duegess interest at stake in this case. The

Court finds this argument unpersuasivetfw reasons stateal its March 28, 2014

Order [41] and on the record at thearing on Defendant®otion for Summary

Judgment [54] on May 30, 2013. Specifically,

“[T]o establish a violation of substantive due process, a plaintiff
must first establish the existence of a constitutionally-protected
property or liberty interestS3ilver v. Franklin Township Board of
Zoning Appeals966 F.2d 1031, 1036 (6th Cir. 1992) Sitver, the
court of appeals held that whexrgoning board or other municipal
body had the discretion to deny a pénm the plaintiff “even if he
complied with certain minimum, mandatory requirements,” a
plaintiff did not have a protected liberty inter¢dtat 1036. Where,

as here, the ordinance regardan@ertificate of Occupancy states
that the Building Official “shallissue a Certificate if the ordinance
Is complied with, the Building @ftial lacks discretion. The
additional language i8ection 16.01 of the Zoning Ordinances that
the Building Official “shall not refuse to issue” permits when the
ordinances are complied withsal speaks to the presence of a
property right.

Order [41] at 10. Givethe legal posture fro®ilver, the Court cannot conclude that

“viewing the evidence in a liglmost favorable to” Plaintiffs and “giving [Plaintiffs]
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the benefit of all reasonable inferences reasonable minds could come to but one
conclusion in favor of” DefendantsStatic Contro] 697 F.3d at 414.

Second, Defendants reassert their amguirfrom their 12(b)(6) Motion [31] that
Plaintiffs did not produce sufficient evidem to establish that Defendant Harrison
Township should be held liable pursuarg 983 for violating Plaintiffs’ substantive
due process rights. Defemds assert that Parakh’sldfaary 9, 2009 report was the
Court’s basis for concluding that Harrisbownship should be held liable pursuant
to 8§ 1983 and denying its Motion to Disgi[31]. Defendants argue that because
Plaintiffs did not introduce the report in&vidence at trial, the jury did not have
sufficient evidence to find Harrison Townshigble. In its previous Order [41], the
Court concluded that the na¢uof Defendant Parakh’s jetas such that his decisions
have final authority and therefore he mak®sicipal policy. [41] at 12-13. The jury
heard evidence about Parakh’s actions and found both him and the Township
explicitly liable. The Couralso concluded that the Pknés actions were attributable
to the Township as a matter of law. The juherefore, was able to view all of the
evidence that Plaintiffs presented as retéva both Defendants. As such, the Court
cannot conclude that “viewing the evidenca light most favorable to” Plaintiffs and
“giving [Plaintiffs] the benefit of all reasob&e inferences . . . reasonable minds could

come to but one conclusiamfavor of” DefendantsStatic Contro] 697 F.3d at 414.
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Third, Defendants reassert their argunmfrom their 12(b)(6) Motion [31] that
Parakh is entitled to qualified immunity. To analyze claims of qualified immunity
the court uses a two-part test: “(1) whetlwensidering the allegations in a light most
favorable to the party injured, a constitutibmght has been violated, and (2) whether
that right was clearly established5tate of Carter v. City of Detrot08 F.3d 305,
310-11 (6th Cir. 2005). The jury has answered both of those inquiries in favor of
Plaintiffs and the Court is now reviewirlge record in the light most favorable to
Plaintiffs. Consequently, the Court agaioncludes that Parakh is not entitled to
gualified immunity.

Fourth, Defendants argue that Plaintiiged to demonstrate that Defendants
deprived them of a property right becatisey were not entitled to a certificate of
occupancy due to missing patsnand certificates. As Plaintiffs previously argued,
however, the Defendants’ improper withtiiolg of permit and certificate approval is
exactly what gave rise to this actioDefendants may not use their wrongdoing as a
basis for undermining Plaintiffs’ rights.

Fifth, Defendants argue that the juagked any legallgufficient evidence to
find that Parakh’s conduct in not issuin@idtiffs a certificate of occupancy was
motivated by an evil motive or intent or that it involved reckless or callous
indifference. Parakh’s motvin denying Plaintiffs a ceficate of occupancy was a

genuinely disputed question of questionnodterial fact that was for the jury to

14/27



decide. Plaintiffs put forth evidenceathParakh acted based on an improper evil
intent and the jury crediteddhevidence. For examplelaintiffs put forth evidence
that Parakh believed Councilperson Mike Rice was Plaintiffs’ representative and he
acted based on that presumption. TherCtherefore cannot conclude “viewing the
evidence in a light most favable to [Plaintiffs] . . .@asonable minds could come to
but one conclusion in favor of [Parakh]Static Contro] 697 F.3d at 414.
(1) Plaintiffs’ Motion to Alter or Amend Judgment [96]
Plaintiffs move pursuant to Rule 59(e) to amend the judgment to allow
Plaintiffs to recover pre-judgment intereRiule 59(e) allows aaurt to alter or amend
a judgment upon motion filed no more than tweaitght days after the close of trial.
The disposition of a motion filed under R&@8(e) is “entrusted to the court's sound
discretion.”Huff v. Metropolitan Life Ins. Cp675 F.2d 119, 122 (6th Cir. 1982).
Pre-judgment interest is imded to make the plaintiff whole as it “is an element
of complete compensationEEOC v. Wilson Metal Casket C24 F.3d 836, 842 (6th
Cir. 1994);see also Shelby Cnty. Health C&rerp. v. Majestic Star Casiné81 F.3d
355, 376 (6th Cir. 2009) (finding that in tBRISA context, an award of prejudgment
interest is “compensatory, not punitive”). There is no Sixth Circuit case law
describing the standardsrf@awarding pre-judgment interest in the context of
substantive due process violations excep¥Yfming v. Langley840 F.2d 19 (6th Cir.

1988) (Table). When defendants are found liable under federal statutes that do not
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mandate the award of pre-judgment interest, “the district court may do so at its
discretion in accordance with general equitable principtselby Cnty 581 F.3d at

37€. “One instance when the denial of theard is appropriate is when, as in this
case the district couri conclude thaithe plaintiff hasbeer compensate fully for the

injury he has suffered.” Young 840 F.2d 19 at *1.The rule governing the award
requires a district court to consider @ther in its opinion the plaintiff has been
compensated fully for his injury.1d., at *2.

The jury reviewed the Plaintiffs’ expgés report and arrived at the award
amounts listed in the jury verdict—$500,00Mistorical lost profits (remitted by this
Order to $493,755), $60,000 in out of pockedtep$250,000 in future lost profits, and
$400,000 in punitive damages. With regerdhe $250,000 future lost profit award,
the time value of money actually weighgainst awarding pre-judgment interest.
Further, punitive damage awards are no¢aatle to pre-judgment interest because
they are not compensatorymature. The only awardsrfavhich Plaintiffs could be
awarded pre-judgment interest, therefore hagtorical lost profits and out of pocket
costs. As to historical lost profits etlirlaintiffs’ expert’'s estimates have already
accounted for the time value of money araljtiry awarded Plaintiffs the upper limit
of his estimates. Tr. Ex. 126 at p. 17 {[Flrther, Plaintiffs are receiving their award
of historical lost profits without having to endure the risks and costs that would

usually be associated with generating ¢hosvenues. As to out of pocket costs,
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Plaintiffs argue they would not haveutlaid those expenses for physical
improvements but for Defendants’ impropehbeior. Plaintiffs, however, are still
reaping the benefits of those expenditures in the form of the physical improvements
to their property. The Court is satisfie@tlirlaintiffs have been fully compensated

for their injuries.

(IV) Plaintiffs’ Motion for Attorney Fees and Costs [97]

Plaintiffs move pursuant to 42 U.S.£1988, Rule 54(d)(1), and Local Rule
54.1 for an award of attorney fees andteo In total, Plaintiff counsel seeks
$273,050.15 in attorney fees and $42,794.93 in costs.

Defendant filed ar Objectior [99], arguing that Plaintiffs’ Bill of Costs was
untimely by oneday A party seeking costs must féeBill of Costs no later than 28
dayzs aftel the entry of judgment The Court entered the Judgment [87] on June 18,
2014 Plaintiffs’ Motion for Fees [97] was filed on July 16, 2014 at 11:40 p.m.
Plaintiff counse state that the volume of the exhibits to the Motion [97] cause the
Court’s ECF system to time out during uploading. Accordingly, Plaintiff counsel filed
the Exhibits [98] to the Motion [97] separatel Plaintiff counsel successfully
uploader the Exhibits [98] al 1:52an on July 17,2014 Electronic Case Filing Rule
15 state “filing electronically mus be completed before 12:00 midnight (Eastern
Time) in ordel to be considere timely filed thai day unless a technical failure . . .

occurs.” However, “[a] post-judgment motion that extends the time to appeal also
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extends the time to file a bill of costs unttas rule until 28 days after the Court rules
on the post-judgment motion.” Local Rule 54.1 cmt. (citMdtimore Sales, Inc v
International Rectifierinc., 412 F.3d 685 (6th Cir. 2005)). Defendants’ June 25,
2014 Motion for Judgment as a Matter of Lawdgtant to Fed. RCiv. P. 50(b) [89]
gualifies as a motion that extends the time to appeal. FEAPP. P. 4(a)(4)(1). The
Court ruled on Defendants’ Mot [89] in this Order, accomtgly, Plaintiffs have 28
days after the entry of this @er to file a timely Bill of Cost. Plaintiffs have not yet
followed the proper procedure for submitting a Bill of Costs, nor have they missed
the deadline for doing s&ee infrgpp. 27-28. Accordinglypefendants’ Objection
[99] is overruled as unripe.

(A) Attorney Fees

In their Response [101], Defendantsalargue that Plaintiffs’ supporting
documentation for attorney fees was filed umdiyn “A motion for attorneys' fees and
related non-taxablexpenses pursuant to Fed. Rv.(R. 54(d)(2) must be filed no
later than 28 days after entry of judgmentocal Rule 54.1.2(a). “Where a request
for reconsideration under Feld. Civ. P. 59(e) has been filed, the time limit shall

begin to run upon the denial of the motion.” Local Rule 54.1.2 cmt. (aitiktignore,

2 Although Plaintiffs move for attorney fees pursuant to § 1988(b), the Court will apply
the limits for motions brought pursuant to Rule 54(d)@¢e Horne v. City of Hamilton, QH
181 F.3d 101 at *1 (6th Cir. 1999) (Table) (applying the time limits for Rule 54(d)(2) motions to
§ 1988(b) moations).
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412 F.3d 685 Defendants June 25,2014 Motion for New Trial or in the Alternative
Remittitul [88] was a motio made¢ pursuar to Rule 59(e) Defendants’ Reply [95]
al 1. The Court denies Defendants’ Rui®(e) Motion [88] in this Order.
Accordingly Plaintiffs would have until 28 days aftel the entry of this Ordel to file
a timely motion for attorney fees and supporting documentation. Plaintiffs’
supporting documentation for their Motion for Attorney Fees [97] was timely
submitted.
In their Response [101], Defendants alguarthat Plaintiffs waived an award
of attorney fees and non-taxable costs becthesedid not request them in the joint
final pretrial order. Defendants citases that stand for the proposition tiaims
not mentioned in the joint final pretrialder or theory of the case may be considered
abandonedSee Leigh v. Bureau of State LotteBy6 F.2d 104 (6th Cir. 1989)
(Table); McKinney v. Galvin701 F.2d 584, 585-86 n.3 (6th Cir. 1983). Plaintiffs
do not attempt to assert a new claim by segko recover attomy fees and costs.
There is no Sixth Circuit precedent that eyailing party waives the right to recover
attorney fees under 8 1988(b) by not requesting them in a joint final pretrial order.
Section 1988(b) provides that an awarcealsonable attorney fees to prevailing
parties in actions brought pursuant to 8 1983 is up to the discretion of the district
court. “The purpose of 988 is to ensure fiective access to the judicial process

for persons with civil rights grievances.” HAREP. NO. 94-1558,p. 1 (1976).
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“Congress expressly stated that the prigwg party ‘should ordinarily recover an
attorney's fees unless special circumsggnwould render such an award unjust.”
Price v. Pelka690 F.2d 98, 101 (6th Cir. 1982) (citing treN&TEREP.N0.94-1011,
reprinted in 1976 U.S.@ECONG. & ADMIN.NEWS, p. 5908 Newman v. Piggie Park
Enterprises, InG.390 U.S. 400, 402 (1968) (“a prevadiplaintiff should receive fees
almost as a matter of course”)). Dadl@nts identify no special circumstances that
would cause an award of attorney feeddounjust in this case. Accordingly, the
Court is persuaded that Plaintiffs are enditie an award of attorney fees pursuant to
§ 1988(b).

“The primary concern in an attorndge case is thahe fee awarded be
reasonable,” one that is adequate taattcompetent counsel, but does not yield a
windfall for lawyersReed v. Rhode&79 F.3d 453, 471 (6th Cir. 1999). The Court
begins by determining the fee applicatitslestar,” which ishe proven number of
hours reasonably expended on the cagean attorney, multiplied by her
court-ascertained reasonable hourly rdtensley v. Eckerhard6l U.S. 424, 433
(1983). The Court may adjust the “lodestardflect relevant considerations specific
to this case.Reed 179 F.3d at 471-72. When determining the initial lodestar or
adjusting it, the Court may considthe twelve factors listed tohnson v. Georgia
Highway Express, Inc488 F.2d 714, 717-19 (5th Cir. 1974ensley 461 U.S. at

429-30. The twelve factors are: (1) thediand labor required by a given case; (2)
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the novelty and difficulty of the questiopsesented; (3) the skill needed to perform
the legal service properly; (4) the prectusof employment by the attorney due to
acceptance of the case; (5) the custonfag; (6) whether the fee is fixed or
contingent; (7) time limitations imposed by the client or the circumstances; (8) the
amount involved and the results obtain@];the experienceeputation, and ability

of the attorneys; (10) the ‘undesirability’ thie case; (11) the nature and length of the
professional relationship withe client; and (12) awards in similar casekhnson

488 F.2d at 717-109.

The Court will begin by utilizing théourly rates of $300.00 for Attorney
Victor and $125.00 for her two legal asardis, Lauren Ford and Steve McCollum.
Using those rates and the hours logged anfff counsel’s invoices [98-3]-[98-8],
the Court calculates Plaintiff counsefsm’s lodestar as$264,850.00. In her
affidavit, Plaintiff counsel Victor statethat her firm’'s fees in this case total
$262,039.75. The Court will use the figure to which Plaintiff counsel has
sworn—%$262,039.75—as the lodestar for her firm.

Plaintiff Co-counsel Attorney Horowitz submitted an invoice for forty-three
hours of work at $250.00 an hour, yieldingmitial lodestar 0$10,750.00. Horowitz
also submitted an invoice for $260.40 in costs for mileage and parking fees.

In their Response [101], Defendants assevteral arguments that Plaintiffs’

requested fee is unreasonable. First, Ded@ats argue that Plaintiff is not entitled to
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collect fees for work performed by Laur&ord and Steve McCollum. Ford and
McCollum worked as legal assistants in tmatter. Ford is now a licensed attorney
and McCollum is a law school graduateThe fee in § 1988(b) “must take into
account the work not only of attorneys, blso of secretaries, messengers, librarians,
janitors, and others whose labor contributethe work product for which an attorney
bills her client; and it must also taiecount of other expenses and profitlissouri

v. Jenkins by Agyed91 U.S. 274, 285 (1989). The Cowill award the fees for Ford
and McCollum’s work.

Second, Defendants argue that the €shuwuld disallow co-counsel Horowitz's
fees. At the request of Defense Counsd,@lourt required Plaintiffs to retain co-
counsel Horowitz due to concerns abournairy counsel’s health. Plaintiff counsel
even moved during the trial to excuseamunsel Horowitz, indicating that she was
trying to avoid incurring unnecessary feddorowitz actively participated in this
litigation by quickly familiarizing himself with the case, meeting with clients and
witnesses in preparation fordl, and attending trial eveday. He was unable to take
on other matters while he worked on tb&se. The Court approves Horowitz fees
totalinc $10,75C Attorney Horowitz should refer to the Court’'s analyinfra pp.
27-28 regarding the procedure for recovering his $260.40 in costs.

Third, Defendants argue that Plaintiffs did not analyze the twidbhason

factors. A highly importaniohnsorfactor is the result achievddensley 461 U.S.
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at 435-36. “Where a plaintiff has obtainexcellent results, [its] attorney should
recover a fully compensatory feeldl. at 435. A “strong presumption” favors the
prevailing lawyer's entitlement to her lodestar f€gy of Burlington v. Dagues05
U.S. 557, 562 (1992). “[M]odifications [tilve lodestar] are proper only in certain
‘rare’ and ‘exceptional’ cases, supported byhbispecific evidence’ on the record and
detailed findings by the lower court®?ennsylvania v. Delaware Valley Citizens’
Council for Clean Air 478 U.S. 546, 565 (1986). Defendants have presented no
reason that this and the Court does not firgldhse is one of the rare and exceptional
cases warranting departure from the lodes2efendants also argue that Plaintiffs
failed to justify Attorney Victor's $300 pdrour rate. The Court finds that $300 is a
reasonable hourly rate for an attorney \eiier thirty years of experience specializing
in complex commercial litigation and whosdllsk demonstrated by the result in this
very case.

Fourth, Defendants argue that Ptdfis $262,039.75 fee is excessive, citing
the hours billed for drafting the Compia [1] and a Motion for Temporary
Restraining Order [8]. The Court finds that 25.5 hours to draft an idiosyncratic
complaint seventy-seven g@s long and containing 374rpgraphs is reasonable.
Defendants also argue that 31.5 hourdradt a Motion for Temporary Restraining
Order is excessive. There are ten enthasinclude a note about work on the Motion

for Temporary Restraining Order [8]; the total time of those ten entries is 31.5 hours.
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Of those ten entries, six contain referertoes considerable amount of other types of
work. The 31.5 hours was not solely deatbto drafting the Motion for Temporary
Restraining Order [8], which the Court notess a seventy page filing. Contrary to
Defendants’ assertioRaeth v. Worth TownshipNo. 08-13926 2010 WL 4867406
(2010) (Lawson, D.Jik not instructive here regarding reasonable amounts of time
spent drafting a complaint or motiéor temporary restraining order—iaeththey
were nineteen pages and twenbyHfs pages respectively. Nor dd&sethindicate
that the Court should disallowd€ollom’s fees as duplicativ®aethdisallowed fees
for duplicateattorneys McCollom is not an attorneyDefendants argue that fifteen
of Plaintiff counsel’s billed hours were for vkoperformed in state court. The Court
will not reduce the lodestar for time Ri&ff counsel and her assistants spent
representing Plaintiffs in state matters. Bathe theory that gave rise to Plaintiffs’
federal case was that the state authoritieg@sitations to Plaintiffs on the basis of
improper motivations. The jury creditedatitheory. It would be incongruous to
reduce Plaintiffs’ attorney fees for defengicitations the jury found to be wrongful.

(B) Costs

“[Closts—other than attorney's feeshould be allowed to the prevailing
party.” FeD. R.Civ. P.54(d)(1). Plaintiffs move to recover $42,794.93 in costs,
including a $36,956.25 fee for the expeitngss report prepared by Neil Steinkamp

of Stout Risius Ross.

24127



In their Response [101], Defendants asseveral arguments that Plaintiffs’
costs are not recoverable.rdtj Defendants argue thasaiitiffs may not recover the
$36,956.25 fee for their financiakpert witness, Neil Steinkg. Expert witness fees
may not be taxed as costs under Rule 5d{d@ss there is statutory or contractual
authority to do soL & W Supply Corp. v. Acuity75 F.3d 737, 739-40 (2007). “In
awarding an attorney's fee under subsection (b) of this section in any action or
proceeding to enforce a provision of sentll981 or 1981a of this title, the court, in
its discretion, may includexpert fees as part of thettorney's fee.” 42 U.S.C. §
1988(c). This was an action to enfoRJaintiffs’ rights under 42 U.S.C 8§ 1983, not
§ 1981 or § 1981a. There is no statutoryatrity to tax expernitness fees under §
1983. Accordingly, Plaintiffs may natcover Steinkamp’s $36,956.25 expert witness
fee.

“A party seeking costs must file a bif costs no later than 28 days after the
entry of judgmentThe clerkwill tax costs under Fed. R.\CiP. 54(d)(1) as provided
in the Bill of Costs Handbook available from the clerk's office and the Court's web
site.” Local Rule 54.1 (emphasis supg)ie “A post-judgment motion that extends
the time to appeal also extends the timgléoa bill of costs under this rule until 28
days after the Court rules on the post-juégimotion.” Local Rule 54.1 cmt. (citing
Miltimore, 412 F.3d 685). Defendants’ June 25, 2014 Motion for Judgment as a

Matter of Law Pursuant to Fefd. Civ. P. 50(b) [89] gudies as a motion that extends
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the time to appeal.&@b.R.APP.P. 4(a)(4)(i). The Courtled on Defendants’ Motion
[89] in this Order, accordingly, Plaintiffeave 28 days after the entry of this Order to
file their Bill of Costs separatefor the clerk to consider. The Court denies Plaintiffs’
Motion for Costs [97] without prejudice to esthparties’ right to seek review of the
Clerk’s decision on costs at a later date.

Accordingly,

IT IS ORDERED that Defendants’ Motion for NeTrial or in the Alternative
Remittitur [88] iSGRANTED IN PART andDENIED IN PART.

IT IS FURTHER ORDERED that Plaintiffs’ award for historical lost profits
iISREMITTED from a $500,000 award to a $493,755 award.

IT IS FURTHER ORDERED that Defendants’ Motion for Judgment as a
Matter of Law Pursuant to FedeRilile Civil Procedure 50(b) [89] BENIED.

IT IS FURTHER ORDERED that Plaintiffs’ Motion to Alter or Amend
Judgment [96] iIDENIED.

IT IS FURTHER ORDERED that Plaintiffs’ Motion for Attorney Fees and
Costs [97] is GRANTED as to attorney feesand DENIED WITHOUT
PREJUDICE as to costs.

IT IS FURTHER ORDERED that Defendants’ Objection [99] is

OVERRULED AS UNRIPE.
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IT IS FURTHER ORDERED that Plaintiff Counsel Victor is awarded
$262,039.75 in attorney fees.

IT IS FURTHER ORDERED that Plaintiff Co-Counsel Horowitz is awarded
$10,750.00 in attorney fees.

IT IS FURTHER ORDERED that if Plaintiffs’ attorneys desire to seek their
remaining eligible costs—5,838.6¢{anc$260.4(restectively—they should file a Bill

of Costs for the Clerk to consider no later than 28 days from entry of this Order.

SO ORDERED.
s/Arthur J. Tarnow
ARTHUR J. TARNOW
Dated: December 12, 2014 SENIOR U.S. DISTRICT JUDGE
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