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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DETROIT MEDICAL CENTER and RAINBOW
REHABILITATION CENTERS, INC.,
Case No. 09-14821
Plaintiffs, Honorable David M. Lawson

V.

ENCOMPASS INSURANCE CO. and
PHILADELPHIA INSURANCE CO.,

Defendants.
/

OPINION AND ORDER GRANTING PLAINTIFES’ AND DENYING
DEFENDANTS’ MOTIONS FOR SUMMARY JUDGMENT

When Kevin Ellison was hit by a car in 2009, a dispute arose over who should be responsible
for his medical bills. The car that hit Ethis was insured by defendant Encompass Insurance
Company, and the plaintiffs submitted their billsfmedical treatment to Encompass, which did not
promptly pay them. The parties discovered later that the group home where Ellison resided was
insured by defendant Philadelphia Insurance Company, which ultimatelgimary responsibility
for Ellison’s medical expenses. There was delay in payment by Philadelphia as well, however, and
the plaintiffs filed suit to recover their expensBsiladelphia eventually paid the medical expenses
in full. The dispute that remains in the presenégagver penalty interest and attorney’s fees that
are owed under Michigan’s no-fault insurancewaben claims are not paid promptly after the
insurance company has reasonabt®pof the fact and amount ofé¢hoss. The parties have filed
cross motions for summary judgment, which were submitted after oral argument on December 6,

2010 and supplemental briefs were filed. The €Coaw finds that the plaintiffs are entitled to
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payment of interest and attorney’s fees fiooth defendants in the proportionate shares outlined
below.
l.

Under the Michigan No-Fault Act, Mich. Comp. Laws 8§ 500.3404eq.a covered person
is entitled to payment of all reasonable medigpbmses incurred for accidental injuries arising out
of the use of a motor vehiclegardless of fault. Mich. @ap. Laws § 500.3105(1). A pedestrian
struck by a motor vehicle falls within the categofypersons injured by the “use of a motor vehicle”
and is entitled to payment of those expendesquivel v. American Fid. Fire Ins. C&0 Mich.
App. 56, 58-59, 282 N.W.2d 240, 241-42 (1979). If thégsérian or someone in his household has
his own no-fault insurance policy, he may recotiese expenses from that insurer, even though he
was not operating a vehicle at the timénisfinjury. Mich. Comp. Laws § 500.3114(Madar v.
League Gen. Ins. Cdl52 Mich. App. 734, 738-39, 394 N.W.2d 9Q,(1986). If no such coverage
is available to the injured pedestrian frdms or a household member's own policy, then the
pedestrian may recover his expenses from the institbe vehicle that struck him. Mich. Comp.
Laws § 500.3115(1)(a). Medical expges are included in the packagf statutory benefits under
the rubric of “personal injury protection,” or “PIP,” benefits.

The underlying accident precipitating tlziase occurred on March 16, 2009 and involved
Kevin Ellison, a 26-year-old resident of the K&roup home in Westland, Michigan. Ellison was
hit by a car during an attempt to run away fid8K. K&K is a subsidiary of Attitude Recovery
Center, an organization having premises andrmaoide insurance with defendant Philadelphia
Insurance Company. Before the accident, Ellison suffered from long-standing mental health

conditions, took several anti-psychotic and metabilizing medications, and had the cognitive



capacity of a six or seven yead. Although Ellison was a full-timresident at K&K, occasionally
he lived with his mother and legal guardian, Vanessa Ellison, who did not have any automobile
insurance.

As a result of the accident, Ellison broke his right leg, exposing the bone. He was
transported that day to Detroit Receiving Hospéalaffiliate of the Detit Medical Center (DMC),
one of the plaintiffs, where he remained htazed for four weeks. He underwent multiple
surgeries and wound debridement procedures. On April 13, 2009, Ellison was discharged to the
Rehabilitation Institute of Michigan (RIM), another DMC affiliat&ydaRainbow Reabilitation
Center (Rainbow), the other plaintiff, for therapeutic and rehabilitative services. He remained at
RIM until April 29, 2009 and was discharged with orders to continue physical and occupational
therapy at Rainbow.

At Rainbow, Ellison received physical therapy five times a week and participated in group
occupational therapy sessions twice a week. He was discharged from Rainbow to a series of third-
party rehabilitation ingutions on June 11, 2009, after some disruptive behavior that required
emergency hospitalization for sedation.

The car that struck Ellison was insured by dd&nt Encompass, who the plaintiffs believed
was the highest priority insurer; Ellison was fddamiciled in the same household” as his mother,
so he was not covered undes hother’s no-fault policySeeMich. Comp. Laws § 500.3114(1).

The plaintiffs sought benefits from Encompass #hafter the accident, first contacting that insurer
on April 6, 2009. Apparently, Encompass believeuas liable for the medical expenses, since an
adjuster note dated April 6, 2009 states that RHe would come from our insured’s policy. We

will be affording primary medical as Kevin’s heaitfsurance is Medicaid.” Pl.’s Mot. Summ. J.,



Ex. A, Encompass Claim File, 4/6/09 notes. Theilés allege that they sent Encompass over two
hundred pages of medical records, including thdioa¢ records from each facility and bills for
treatment. They sent additional information about medical treatment on May 15, June 2, and June
26. No payment was forthcoming.

On April 8, 2009, Encompass hired outside caseager Patricia Santer of Vinic Medical
Consulting to follow Ellison’s case. Santer supplied Encompass with case management reports and
medical records that documented the victimdtinued but decreasing need for therapy and
supervision and the subsequent need for daily wound care at a later stage of recovery.

The case file notes indicate continual increadele reserve on theaim file. The April
14, 2009 notes suggest that the current bills shoeiladdressed and that “MCCA” — the Michigan
Catastrophic Claims Association — should be redif However, no payments actually were made
to the plaintiffs. Encompass continued to accept bills and process the claim throughout the year and
into September, but it never made any payments.

The first indication of a potential prioritgispute appears in the June 4, 2009 note in
Encompass’s claim file. However, there is little evidence that the company did much to investigate
the possibility of another insurer over the next saivaonths, and the adjuster wrote that she would
honor the bills. No payments to the plaintiffs were made, however. On July 2, 2009, Encompass’s
counsel sent a letter to K&K that referenced conversations during the prior month and made a
second request for K&K'’s insurance policy. Tkeard does not indicate if and when Encompass
received this policy. There are no further references to a priority investigation until September 24,

2009; the claim file merely indicates that the priority question has not been resolved.



In September 2009, having received no paymentp]ain&iffs retained counsel. Plaintiffs’
counsel had several conversations with counsé&ficompass, who indicated that Encompass was
“investigating the matter” and attempting to obt&i&K’s insurance policy to determine priority,
with which he hoped to have plaintiffs’ counsetissistance. Plaintiffs’ counsel did not tell
Encompass that he would try to obtain K&K'’s insice policy, but he did make additional requests
for payment, despite the potential priority dispute. Encompass did not tender any payments.

On October 13, 2009, plaintiffs’ counsel also betganvestigate the existence of a potential
higher-priority insurer and called the McDonnell AggnK&K'’s insurance agent. It appears that
Encompass’s counsel also made efforts toamricDonnell, but no coverage information was
forthcoming. Nonetheless, McDonnell forwaddée claim to Philadelphia Insurance Company,
K&K’s parent organization’s insurer, but McDonnell did not inform the plaintiffs of that action.
Philadelphia opened a claim file on October 14, 20D8e adjuster notes from that date indicate
a brewing priority dispute with the suggestioattthe company insuring the vehicle in the accident
should be responsible for payment of the benefitse claim file evidences some investigation in
October and November related to potential coverage and liability issues.

On October 29, 2009, having not received payrfrent Encompass, the plaintiffs filed a
complaint against Encompass in the Wayne CouWvtighigan circuit court and served Encompass
on November 13, 2009. On December 11, 2009, Encompass removed the case to this Court.

On December 15, 2009, the plaintiffs followed up with the McDonnell agency and learned
that their claim had been turned over to Philadelphia. The plaintiffs assert that they made that
discovery through their own investigation and notified Encompass, but Encompass contends that

it was the one to discover Philadelphia’s identity. tikeat same day, the plaintiffs submitted several



dozen pages of bills and medical records to Philadelphia and informed the assigned examiner of their
claim by telephone. Encompass contactec#isggned examiner on December 16, 2010 to obtain

a copy of Philadelphia’s insurance policy.il&teelphia’s December 21, 2010 claim notes indicate

an awareness of the pending litigation between the plaintiffs and Encompass and the fact the
Philadelphia was not a party to the suit. Thantiffs did not receive a copy of Philadelphia’s
insurance policy until January 20, 2010.

The plaintiffs filed an amended complaimthe present action on January 19, 2010 joining
Philadelphia as an additional defendant, and later filed a second amended complaint pursuant to the
parties’ stipulation on April 27, 2010.

Philadelphia acknowledges that it did not begimaastigation of thelaim until after it was
added as a party to the lawsuit. At that tithe, claim file was transferred to a different claims
examiner, who apparently did not review the filetes made by the previous examiner but did
review the documents that the plaintiffs had submitted. Philadelphia says that the priority portion
of its investigation was fact-intensive atithe consuming, involving questions of residency,
whether Ellison was a ward, whether K&K wasluded under Attitude Recovery Center’s policy,
and whether a higher priority insurer existed. On April 15, 2010, Philadelphia submitted the
information it discovered to MCN, a third-partyrewer, according to its standard practice. MCN
approved nearly all of the charges. Philadelphia received additional medical records on May 6,
2010.

On February 11, 2010, plaintiffs’ counseitiated a claim with the Michigan Assigned
Claims Facility (ACF), which was received BZF on February 17, 2010. ACF opened a case file

on February 23, 2010, noting that plaintiffs’ courtsadl provided an “incomplete application and



a police report.” The file was closed when thdiparesolved the priority issue outside of the ACF
forum.

On February 25, 2010, counsel for Philadelphrai#tdd at a status conference in court that
it was probably the highest priority insurer artéigprovided the plaintiffs with a written admission
of that fact on April 26, 2010. Qiuly 6, 2010, Philadelphia admitted in response to the plaintiffs’
second set of requests for admission that the dodsrtienplaintiffs had submitted in their initial
claim “constitute[d] reasonable proof of the fastd amount of loss from Plaintiff DMC for
products, services, and accommodations providé&egwn Ellison.” Pl.’s Mot. Summ. J. at 5 n.8
& Ex. H, Phila. Resp. to Pl.’'s Second Request for Admissions { 4.

On July 28, 2010, Philadelphia issued paymenltéoplaintiffs for most of the plaintiffs’
outstanding bills and tendered the balance on August 6, 2010.

In August 2010, the patrties filed their cross motions for summary judgment. Because the
medical bills finally had been paid, the only issemaining was whether either insurer was liable
to pay delay damages, that is, penalty inteagdtattorney’s fees allowable under the no-fault act
when a properly documented claim is not paid gothyn As discussed in detail below, a no-fault
insurer must pay penalty interest if its PIP paytseo a claimant are “overdue,” as that term is
defined by Michigan law. It must pay the claimant’s attorney’s fees if the payments are overdue and
the refusal to pay or the delay in payment is unreasonable.

The parties have filed cross motions fomsoary judgment on those two issues. Defendant
Philadelphia does not dispute its statutory obligatiopay the plaintiffs their charges for medical
services for providing care and treatment to Kevin Ellison. Philadelphia insists that its payments

were not overdue because the plaintiffs never submitted reasonable pheofaat and amount of



the loss. Defendant Encompass contends that it had no obligation to pay the plaintiffs’ charges
because it was a lower priority insurer. Encasgpargues that it cannot be responsible for penalty
interest and attorney’s fees for the same reason asserted by Philadelphia: the plaintiffs’ submissions
were not adequate to trigger its obligation tg pader Michigan law. The plaintiffs contend that
their earliest submissions were sufficient to infahm insurers of theatt and amount of the loss,
and the delay in payments, caused primarily bgpude between insurancempanies over priority,
rendered the payments unreasonably overdue, subjecting both insurers to penalty interest and
attorney’s fees.
.

The standards for evaluating a motion for summary judgment are well known but bear
repeating here. As the Sixth Circuit recently explained:

Both claimants and parties defending against a claim may move for summary

judgment “with or without supporting affidé@s.” Fed. R. Civ. P. 56(a), (b). Such

a motion presumes the absence of a genuine ifsuaterial fact fotrial. The court

must view the evidence and draw aflasonable inferences in favor of the

non-moving party, and determine “whether the evidence presents a sufficient

disagreement to require submission to a jury or whether it is so one-sided that one

party must prevail as a matter of law&nderson v. Liberty Lobby, Inat77 U.S.

242,251-52 (1986). The party bringing suenmary judgment motion has the initial

burden of informing the district court of the basis for its motion and identifying

portions of the record that demonstrate the absence of a genuine dispute over

material facts.Mt. Lebanon Personal Care Home, Inc. v. Hoover Universal, Inc.

276 F.3d 845, 848 (6th Cir. 2002). Once that occurs, the party opposing the motion

then may not “rely on the hope that the trier of fact will disbelieve the movant’s

denial of a disputed fact” but must keaan affirmative showing with proper

evidence in order to defeat the motio8treet v. J.C. Bradford & Cp886 F.2d

1472, 1479 (6th Cir. 1989).
Alexander v. CareSourcg76 F.3d 551, 557-58 (6th Cir. 2009 addition, when “reviewing a
summary judgment motion, credibility judgments and weighing of the evidence are prohibited.

Rather, the evidence should be viewed in the tighgt favorable to the namoving party. . . . Thus,
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the facts and any inferences that can be drawn tihoise facts[] must bdewed in the light most
favorable to the non-moving party.Biegas v. Quickway Carriers, In&73 F.3d 365, 374 (6th Cir.
2009) (quotindBennett v. City of Eastpoint#10 F.3d 810, 817 (6th Cir. 2005) (citations omitted));
see also Rodgers v. Bani&l4 F.3d 587, 595 (6th Cir. 2003) (“In evaluating the evidence, [the
district court] ‘draw[s] all reasonable infei@s therefrom in a light most favorable to the
non-moving party.”) (quoting’DV Midwest Refining, LLC v. Armada Oil & Gas (305 F.3d 498,
505 (6th Cir. 2002)).

The fact that the parties have filed cross motions for summary judgment does not
automatically justify the conclusionatthere are no facts in disputarks v. LaFace Recorg329
F.3d 437, 444 (6th Cir. 2003) (“The fact thae tparties have filed cross-motions for summary
judgment does not mean, of course, that sumnougigment for one side or the other is necessarily
appropriate.”). Instead, the Court must apply the well-recognized summary judgment standards
when deciding such cross motions: when tlaai€considers cross motions for summary judgment,
it “must evaluate each motion on its own merits @@y all facts and inferences in the light most
favorable to the nonmoving partyWestfield Ins. Co. v. Tech Dry, In836 F.3d 503, 506 (6th Cir.
2003).

This case is before the Court on the bas@iarsity jurisdiction, 28 U.S.C. § 1332, and the
plaintiffs’ claim is based entirely on state law.efé&fore, the Court muspply the law of the forum
state’s highest courErie R.R. v. Tompkin804 U.S. 64, 78 (1938). Ifdétstate’s highest court has
not decided an issue, then “teeleral court must ascertain the state law from ‘all relevant data.™
Garden City Osteopathic Hosp. v. HBE Cofb F.3d 1126, 1130 (6th Cir. 1995) (quotBeley

v. V. & O Press C9.770 F.2d 601, 604 (6th Cir. 1985)). “Relevant data includes the state’s



intermediate appellate court decisions, vasll as the state supreme court’s relevditta,
restatements of the law, law review commentaries, and the majority rule among other states.”
Ososki v. St. Paul Surplus Lind$6 F. Supp. 2d 669, 674 (E.D. Mich. 2001) (internal quotation
marks and citation omitted).

“The primary goal of the [Michigan] no-faudtct is ‘to provide victims of motor vehicle
accidents assured, adequate, and prompt reparation for certain economic Idds€arimick v.
Carrier, 487 Mich. 180, 234, 795 N.W.2d 517, 547 (2010) (qudBhgvers v. Attorney Ged.02
Mich. 554, 578-579, 267 N.W.2d 72, 77 (1978). Undemichigan no-fault system, automobile
accidentvictims are entitled to prompt payment of certain personal injury protection benefits as soon
as “the loss accrues.” Mich. Comp. Laws § 500.3142The injured person must support a claim
for benefits with “reasonable proof of thact and of the amount of loss sustainedd. 8
500.3142(2). PIP benefits not paid by an insurghiv 30 days after receiving such proof are
deemed “overdue.lbid. “An overdue payment bears simplesirest at the rate of 12% per annum.”

d. at § 500.3142(3).

Similarly to encourage prompt payment of PlIRdfés, if an automobile accident victim is
required to hire a lawyer to collect overdue bésagthe insurer must pay a “reasonable fee” to the
lawyer “if the court finds that the insurer unreasonably refused to pay the claim or unreasonably
delayed in making proper payment.” Mich. Comp. Laws § 500.3148(1).

Although the no-fault statutes confer the rightrecover PIP benefits upon the accident
victim, Michigan courts have determined that health care providers have an independent right of
action against an insurer to erderpayment of expenses for PImbétts that includes the right to

collect penalty interest and attorney’s fees for overdue payments unreasonably witheeld.
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Lakeland Neurocare Ctrs. v. State Farm Mut. Auto. Ins.Z58 Mich. App. 35, 39-41, 645 N.W.2d
59, 62-63 (2002).
A. Penalty Interest

As mentioned above, an insurer must pay pematéyest at the annual rate of 12% on PIP
benefit payments that are “overdue.” The ddBmnts contend that PIP payments cannot become due
until the claimant proves that he is entitled to payments under the no-fault law, which in turn
requires proof that the amount claimed is an “allowable expense” under Michigan Compiled Laws
§ 500.3107(1)(a). Itis true that a PIP claimémtecover medical expense payments, must prove
that the charge for the medical service was reasonable, the expense was reasonably necessary for
the claimant’s care or treatment, and the expense was actually incNasser v. Auto Club Ins.
Ass’n 435 Mich. 33, 50, 457 N.W.2d 637, 645 (19%®e also Shanafelt v. Allstate Ins. G217
Mich. App. 625, 637, 552 N.W.2d 671, 676 (1996). db&ndants reason that unless a claimant
submits to the insurer gof that satisfies these three elements, the claimant has not submitted
“reasonable proof” of the loss within the maanof Michigan Compiled Laws § 500.3142(1), and
the insurer’s obligation to pay has not beeggiered. Based on this reasoning, the defendants argue
that the plaintiffs’ voluminous submissions diot constitute “reasonable proof” of the amount of
PIP benefits claimed because the defendantslcmildetermine from the documentation whether
the medical expenses constituted reasonable charges or that the services were reasonably necessary
for the care and treatment of Kevin Ellison’s accident-related injuries.

The flaw in the defendants’ argument stdrosn their confounding the elements of a PIP
claim with the insurer’s obligation to pay benefitemptly. Those concepts are treated as distinct

by Michigan courts.
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Section 3142(2) states: “Personal protection insrgdenefits are overdue if not paid within
30 days after an insurer receives reasonabtefpof the fact andof the amount of loss
sustained. . ..” “Reasonable proof” has never legeated with the quantum of evidence necessary
to satisfy a legal claim under section 3107(Tp the contrary, sean 3142(1) “requires only
reasonableproof of the amount dbss, not exact proof.Williams v. AAA Mich.250 Mich. App.
249, 267, 646 N.W.2d 476, 485 (2002). Of course, in addition to the fact of the loss, the claimant
must submit reasonable prazffthe amount as wellSee Regents of Univ. of Mich. v. State Farm
Mut. Ins. Co, 250 Mich. App. 719, 735-36, 650 N.W.2d 1238 (2002). But when reasonable
proof of the loss and the amouwftthe claimed benefit has bemsteived, the insurance company
has a duty to investigate on its own and tell the claimant what it believes is |agdkiligms, 250
Mich. App. at 267, 646 N.W.2d at 485 (stating that if the insurance company, after receiving
notification of the amount of loss, “had desired to challenge or investigate the amount [claimed],
could have and should have conducted some invéstiga its own during théhirty-day legislative
grace period to establish a lesser amafinincoordinated benefits owed¥ge also Borgess Med.
Ctr. v. Restp273 Mich. App. 558, 579, 730 N.W.2d 738, 750 (200pinion vacated, concurrence
& judgment aff'd 482 Mich. 946, 754 N.W.2d 321 (2008) (“Gmna claimant provides reasonable
proof of the fact and amount thfe loss, the insurer has a dutytmduct its own investigation into
the reasonableness and necessity of the charges and ask for what it deems lacking.”).

That point was brought home by the Michigan Supreme Collasgsar In that case, the
court held that an insurance company is entitle@daoire the claimant to prove the elements of a
PIP claim, at a jury trial if demanded, before badayally obligated to payhbse benefits. But “[a]n

insurer still runs the risk of sanctions under § 314thefact if its liability ultimately is established
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and payments are found to be overdue, a risk whibjests it to an even greater rate of interest on
overdue payments if both § 3142 interest andqoosplaint interest . . . are awardedNassey 435
Mich. at 56-57, 457 N.W.2d at 648.

The plaintiffs submitted their bills and copiougdical records to defendant Encompass on
April 6, 2009. Encompass does not dispute thacitived approximately 85 pages of the victim’s
medical records at each of the plaintiff tragtifacilities, which detail the different surgeries,
procedures, rehabilitative, and therapeutic treatments he received, and itemized bills detailing the
amounts owed. The plaintiffs provided those same documents to Philadelphia on December 15,
2009. For “reasonable proof,” Michigan courts heaguired only that the claimant submit “a letter
and a statement” detailing expenses to constitute reasonable pea¥illiams 250 Mich. App.
at 265, 267, 646 N.W.2d at 484, 48%gents of the Univ. of Migt250 Mich. App. at 737, 650
N.W.2d at 139 (2002). Under that standard sthiemitted information demonstrates both the fact
of the loss and the amount of the loss, and cdytanmovides more detail than a mere letter from
counsel and statement of expenses from the provider found sufficient in those decisions.

The adjuster’s notes in Encompass’s clailen ihdicate satisfaction with the information
presented, at least as to the validity of the wwdills submitted by the treating facilities. There
can be no doubt that Philadelphia was equally satisfied: it actually paid all the bills in full,
eventually. It appears that the true reasothi®delay in payment by both insurers was a potential
dispute over priority. Neither defendant acknowledges that reason as the genuine cause for the
delay, presumably because theylamth aware that Michigan lansdburages payment delays based
on priority disputes.

[W]henever a priority question arisedlween two insurers, the preferred method of
resolution is for one of the insurers to/lae claim and sue the other in an action of

-13-



subrogation. This resolution permits theured person to receive prompt payment
while the insurers thereafter dispute their liabilities.

Allstate Ins. Co. v. Citizens Ins. Co. of A&il8 Mich. App. 594, 603-604, 325 N.W.2d 505, 509
(1982) (citations omitted).

The Court finds that Philadelphia received reabtmaroof of the facind the amount of the
loss from the plaintiffs on December 15, 2009, aeddfore payment became overdue 30 days later.
Philadelphia must pay 12% interest up to the tteg@ayments were made in July and August 2010,
respectively. Encompass received reasonable proof of the fact and amount of loss in April 2009.
Payment was overdue 30 day later. Encompasgarthat ultimately it was not found liable for the
PIP payments, so it should not be found liable ferglnalty interest. That argument ignores the
fact that when reasonable proof was presentedttteite was no other insurer in the picture at the
time. The file notes do not reflect any suspiciat #nother insurer may have been on the risk until
June 2009. The proper course of action for Encompass was “to pay the claim and sue the other
[insurer] in an actin of subrogation.’lbid. Encompass, therefore, is liable for penalty interest from
the point when the claim submitted to it beeaoverdue up to the time when the claim was
submitted to Philadelphia and became overdue.

The plaintiffs seek $19.884.15 in penalty intefestin Philadelphia for the initial claim and
$21,719.61 from Encompass for the initial delay until the date Philadelphia formally admitted its
liability. SeeBr. in Support of Pl.’s Mot. Summ. J., Ex. T, Philadelphia Interest Chart, Ex. U,
Encompass Interest Chart. The defendants ddisptite these amounts, only their obligation to
pay them. The Court finds that the plaintiffe antitled to penalty interest in these amounts under
Michigan Compiled Laws § 500.3142.

B. Attorney’s fees
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To recover attorney’s fees under Michigan Complied Laws § 500.3148(1), the PIP claim
must be overdue, and the insurer’s refusal to pay or delay in payment must be “unreasonable.”
Moore v. Secura Ins482 Mich. 507, 517, 759 N.W.2d 833, 839 (2008.initial refusal or delay
by the defendant in paying benefits createsdattable presumption of unreasonableness, and the
defendant then has the burdefjustifying its refusal or delayUniv. Rehab. Alliance, Inc. v. Farm
Bureau Gen. Ins. Co. of Mighd83 Mich. 955, 956, 763 N.W.2d 908, 908 (2009) (cifRasps V.

Auto Club Group481 Mich. 1, 11, 748 N.W.2d 552, 558 (2008)pu@s have held that an insurer

does not unreasonably refuse or delay payment when “the refusal or delay is the product of a
legitimate question of statutory constructioonstitutional law, or factual uncertaintyRoss 481

Mich. at 11, 748 N.W.2d at 558joore, 482 Mich. at 520, 759 N.W.2d at 840.

As with penalty interest, payment delay resigtirom a priority dispute does not render the
delay “reasonable” under section 3148(Regents of the Univ. of Mi¢i250 Mich. App. at 737,

650 N.W.2d at 139 (holding that “when the only digesis which of two insurers will pay, it is
unreasonable for an insurer to refuse payment of benefits” (Biingell v. Auto-Owners Ins. Co.

142 Mich. App. 1, 12, 369 N.W.2d 243, 248 (198%ch v. State Farm Mut. Auto. Ins. Cb37

Mich. App. 128, 132, 357 N.W.2d 325, 326 (1984glin v. DAIIE, 112 Mich. App. 497, 316
N.W.2d 467 (1982)))see also Kalin112 Mich. App. at 510, 316 N.\2d at 474 (“A claimant who

is clearly entitledo no-fault benefits should not be forced to hire an attorney merely because the
circumstances of his accident create problems of priority among insurers.”).

The defendants argue that the plaintiffgeviine ones who caused the delay by submitting
the claims for PIP benefits to the wrong insur@hey also contend that the plaintiffs had an

obligation to submit their claims to the Michigassigned claims facility and let that state agency
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sort out coverage questions. Neither of these arguments is compelling, as they both derive from the
discredited idea that priority disputes justify delay in payment.

The defendants advance another argument in support of the reasonableness of their conduct:
they did not receive sufficient@of to dispel their genuine fa@l uncertainty over the validity of
the claim, or at least its amount. They contdvad factual issues delayed their payments because
they were unable to determine, based on thaiffs’ submissions, whether the expenses were
reasonable, necessary, and incurred. However, the defendants are unable to point to any evidence
in the record indicating any factual uncertaibgfore the summary judgment motions were filed.
Instead, defense counsel’s initial communicatiwi plaintiff's counsel suggested a priority
dispute; they do not reference any factual @sswith the plaintiffs submissions. Neither
Encompass’s nor Philadelphia’s claim files indictite need for additional materials. In fact,
Philadelphia’s claim file authorizes payment on salvéates. The fact that Philadelphia sent the
plaintiffs’ submissions to a third-party reviewenay indicate some lack in the factual records.
However, Raymond Nordo, Philadelphia’s examinestjfied that he customarily sends claims to
third-party reviewers. Philadelphia argues in extensive detail about the stages of investigation it
undertook, but points to no evidence in the recosdifiport the contention that facts were lacking.
The lack of any reference to factual uncertaaityany point in the record, the defendants’ failure
to request any additional records, and their faitangoint to any evidence of factual uncertainties
in the record defeats their argumeiibe defendants’ contention thabana fidefact issue on the
validity of the claims is nothing more than a post-hoc rationalization for delaying payment.

Finally, the defendants argue that they are wntbtlistinguish the expenses related to the

accident from those incurred as a result of the victim’s pre-existing mental health condition.

-16-



However Griffith ex rel. Griffith v. State Farm Mut. Auto. Ins. C472 Mich. 521, 697 N.W.2d 895
(2005), andHoover v. Mich. Mut. Ins. Cp281 Mich. App. 617, 761 N.W.2d 801 (2008), suggest
that the Court should consider compensable all those expenses that were not incurred but for the
accident, including those issues exacerbated by the individual’'s pre-existing conditions and life
status. Griffith, 472 Mich. at 537-39, 697 N.W.2d at 904-bfsjover, 218 Mich. App. at 628, 761
N.W.2d at 808.

The amount of attorney’s fees under sec8b48 is determined by weighing several factors
laid out inWood v. DAIIE 413 Mich. 573, 588, 321 N.W.2d 653, 661 (1982):

(1) the professional standing and experience of the attorney; (2) the skill, time and

labor involved; (3) the amount in question and the results achieved; (4) the difficulty

of the case; (5) the expenses incurred; and (6) the nature and length of the

professional relationship with the client.

Plaintiffs’ counsel have attached their dieid billing statement and declarations detailing
their efforts on this case and their skill and experience. Plaintiffs counsel assert that they have
expended 430 hours on this case, including 200 hotakfor the following tasks: responding to
the defendants’ dispositive motions and remdyto the defendants’ responses, responding to
discovery motions, preparing for and attendmgtion hearings, preparing for and attending the
deposition of Philadelphia’s claim adjuster. Theltatmrney’s fees award requested by plaintiffs’
counsel is $147,265.50, along with $3,394.19 in costs.

Mr. Schreier spent 265.12 hours on the case anebsts compensation at an hourly rate of
$400, totaling $106,048. Mr. Schreier graduated fitweriniversity of Michigan Law School and
has been practicing in the field of civil litigafi (including civil rights, governmental liability, and

Michigan No-Fault cases) for over 23 years, with adgogrcentage of the last five and a half years

focused on Michigan No-Fault cases. He is themeMrresident of Miller & Tischler, P.C., and has
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attached declarations from attorneys at oflvers attesting to the good reputation of Miller &
Tischler, P.C.

Generally, a reasonable hourly rate is calcdlatereference to the prevailing market rates
in the relevant communitglum v. Stensql65 U.S. 886, 895 (1984). “Tlagpropriate rate . . .

IS not necessarily the exact value sought by a particular firm, but is rather the market rate in the
venue sufficient to encourage competent representati@oriter v. Hunt Valve Cp510 F.3d 610,

618 (6th Cir. 2007). State Bar surveys of rat@y be an appropriate guide, although they are not
dispositive in establishing the market rat.& G Min., Inc. v. Dir., Office of Workers’ Comp.
Programs 522 F.3d 657, 664 (6th Cir. 2008) (citiGgnter, 510 F.3d at 618 & n.6 (referring to an

Ohio State Bar Association survey of houslifing rates “[a]s a point of reference”)).

The defendants point to the State Bavliathigan 2007 economics of law practice summary
report, which states that the median hourlyditign billing rates for Wayne County and downtown
Detroit are $200 and $210, respectively. The Giadids area has the highest median hourly
litigation billing rate at $237.50. The mean hourly litigation billing rates for attorneys in practice
20-29 years is $206, and the mean litigation hourlyfaatattorneys with B years of experience
is $184 per hour. The Michigan survey indicdtesmean litigation hourly rate for attorneys with
less than five years experience is $175 per hdbe fees in this case were earned between 2009
and the present, so the survey provides relevant information that is useful in determining market
rates. See Smith v. Khoyr481 Mich. 519, 530, 751 N.W.2d 472, 479 (2008).

The survey rates are lower than those sought by plaintiffs’ counsel, but as median rates they
serve as a guidepost against which to measure a reasonable rate “sufficient to encourage competent

representation.Gonter, 510 F.3d at 618. The plaintiffs havtaahed the declarations of attorneys
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Stanley Feldman, David E. Christensen, and Lawrdn&eker, each of whom aver that they have
received awards ranging from $300 to $450 per Houno-fault work and that the plaintiffs’
requests in this case are reasonable. Pls.’sSdoam. J. at 8; Ex. E, decl. of Stanley Feldman, at
19 10-11; Ex. F, decl. of David Christensen, ¥ 8x. G, decl. of Lawrence Acker, {1 11-12, 15.

Based on the information received, the Court bebdhat an appropriate hourly rate for the
work performed by Mr. Schreier is $300. FEiparty no-fault legal work requires intimate
knowledge of the statutes and decisional law, and some measure of specialization is required. The
work performed resulted in a recovery fbe plaintiffs of over $400,000. The case involved
primary issues of insurance coverage and pridiigputes, which are matters of some complexity.

The work performed by Mr. Schreier is above@age, and a fee in excess of the four-year-old
median rate is appropriate.

Mr. Kelly spent 164.87 hours on the case and requests compensation at an hourly rate of
$250 totaling $41,217.50Id. at 3 & n.7. Mr. Kelly has eleven years of practice experience,
including a clerkship and employment with the Michigan attorney general’'s office and a
“prominent” insurance defense firm. He joinddler & Tischler, P.C., in 2009 and has focused his
practice on no-fault insurance law. Kelly likewise avers that the fees he requests are comparable
to fees customarily charged in this locality and in this area of expertise.

According to the State Bar of Michigan 208&bnomics of law practice summary report, the
mean hourly litigation billing rates for attorneys in practice 10-14 years is $198. Weighing the
factors discussed above, the Court finds #rathourly rate of $200 for Mr. Kelly’s work is

appropriate.
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The defendants argue that the amount of time spent on the case by the plaintiffs’ lawyers was
unreasonable. Encompass contends that plaintifisnsel failed to present evidence that they
considered two sections of the no-fault insurance law that generally impose liability on a relative
before an insurer before they commenced thislgt. Encompass also argues that the case was a
mine-run coverage case that required no spko@dledge by legal counsel. The defendant notes
that the plaintiffs took only one deposition andplaeties did not dispute which insurer was liable.

Philadelphia joins Encompass’s arguments, bshayts that if attorey’s fees are owed,
Encompass should pay thenedause that insurer had the claim for several months before
Philadelphia was notified of its potential liability. iRldelphia also asks for an evidentiary hearing
to establish the reasonablenestheffees, but the Court is satisfied with the parties’ presentations
and can decide the issue on the papers submRtathdelphia contends that it should not be liable
for fees incurred before February 2010, when it was brought into the case. Finally, Philadelphia
asserts that if the plaintiffs would have agg for payment with the Michigan assigned claims
facility, they could have eliminated at least 300 hours in billable attorney’s fees.

The Court is unpersuaded by these argumentiss édre, the dispute in this case was driven
by a contest over the priority of the respectiveliasae companies in the obligation to pay the PIP
benefits. Philadelphia was notified of the aiah December 2009 but did not make any payment
until the following summer. Encompass was ndtifireApril 2009. The delay in payment resulting
from the priority dispute was not reasonableaavatter of law. The amount of attorney time
generated by Mr. Schreier and his law firm weasonable to pursue benefits to which his clients
obviously were entitled. Under these circumstances, Michigan courts have held that both competing

insurance companies are jointly liable for themlant’s attorney’s fees under section 31488Be
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Regents of the Univ. of Migl250 Mich. App. at 741-42, 650 N.W.2d at 1@Dgrnell, 142 Mich.
App. at 11, 369 N.W.2d at 24Kalin, 112 Mich. App. at 509-10, 316 N.W.2d at 474.

Both defendants must share in the attornesés incurred by the plaintiffs in pursuing their
overdue claims. The approvesks for Mr. Schreier’'s work amount to $79,536. The approved fees
for Mr. Kelly’s work amount to $32,974. Neitherfdadant disputes the amnt of costs claimed
in the amount of $3,394.19.

1.

For the reasons stated, the Court finds that there exists no dispute as to any material fact and
the defendants are liable to the plaintiffs for pgniaterest in their proportionate share and jointly
liable for attorney’s fees under the Michigan no-fault insurance law.

Accordingly, it iSORDERED that the plaintiffs’ motiorior summary judgment [dkt. #54]
is GRANTED IN PART .

It is further ORDERED that defendant Encompass Insurance Company’s motion for
summary judgment [dkt. #52] BENIED.

It is further ORDERED that defendant Philadelphia Insurance Company’s motion for
summary judgment [dkt. #63] BENIED.

It is furtherORDERED that the plaintiffs are entitled to penalty interest from defendant
Encompass Insurance Company in the amount of $21,719.61.

It is furtherORDERED that the plaintiffs are entitled to penalty interest from defendant
Philadelphia Insurance Company in the amount of $19,884.15.

It its furtherORDERED that the defendants are jointly lialib the plaintiffs for attorney’s

fees and costs in the amount of $115,904.19.
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s/David M. Lawson

DAVID M. LAWSON
United States District Judge
Dated: July 26, 2011

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was sTed
upon each attorney or party of rectsetein by electronic means or fir:
class U.S. mail on July 26, 2011.

s/Deborah R. Tofil
DEBORAH R. TOFIL
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