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EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

EXPERI-METAL, INC.,
a Michigan corporation,

Plaintiff, Casd&No. 2:09-CV-14890
V. HonPatrickJ. Duggan

COMERICA BANK.,
a foreign banking organization,

Defendant.
Richard B. Tomlinson (P27604) Todd A. Holleman (P57699)
Daniel R. Boynton (P30359) Lara Lenzotti Kapalla (P67667)
Joseph W. Thomas (P33226) MILLER CANFIELD PADDOCK AND
DRIGGERS, SCHULTZ & HERBST, P.C.  STONE, PLC
Attorneys for Plaintiff Attorneys for Defendant
2600 West Big Beaver Road, Suite 550 150 W. Jefferson, Suite 2500
Troy, M| 48084 Detroit, Ml 48226
(248) 649-6000 (313) 963-7420
rtomlinson@driggersschultz.com holleman@millercanfield.com

kapalla@millercanfield.com

STIPULATION AND PROTECTIVE ORDER

Pursuant to Rule 26(c) of the Federal Ruie€ivil Procedure and the stipulation of the

parties,

IT ISHEREBY STIPULATED AND ORDERED ASFOLLOWS:

1. The terms and conditions of this Oradall govern initial disclosures, the
production and handling of documents inchglibut not limited to, electronic documents,
electronic data and any other electronicaltyetl information, answers to interrogatories,
responses to requests for admissions, deposifibesdings, exhibits, other discovery taken
pursuant to the Federal Rules of Civil Procedand all other information exchanged by the
parties or by any third party nesponse to discovery requestsubpoenas during the course of

the above-captioned litigation (the “Litigation”).
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2. The designation “CONFIDENTIAL” shall biemited to information that any
producing party, including any thighrty, in good faith, believes tmntain, reflect or reveal (a)
non-public, proprietary or commeatly sensitive information oother information that the
producing party normally attempts to protect frdisclosure; (b) persondusiness or financial
information; (c) documents or information protected from disclosu@htractual obligations
between the producing party and dhiyd party; (d) with respect tine parties, their employees,
or their customers, personal data, includingrfmatimited to social security numbers, credit
card or bank account informaticemd other sensitive personal infaation; or (e) information
that should otherwise be subjjéa confidential treatment under RW26(c) of the Federal Rules

of Civil Procedure.

3. Information designated “CONFIDENTIALmay be disclosed only to the

following persons:

(@) a named party;

(b) in-house counsel of a named party or,d@arty that does not have in-house
counsel, one officer or employee oétlparty who is responsible for the
Litigation for that party;

(c) outside counsel representing a narpady in the Litigation, including all
paralegal assistants, and stenographit@erical employees working under the
supervision of such counsel;

(d)  court reporters, interpreters, translat@apy services, graphic support services,
document imaging services, and datal@aming services retained by counsel;

(e)  an expert or consultant who (i) is reihby any attorney described in Paragraphs
3(b) and (c) to assist with the Litigati, and ii) is not a current employee of a
party or subsidiary or affiliate of a party;

() a person who prepared, receivedreriewed the “CONFIDENTIAL”
information prior to its prduction in the Litigation;

(g)  during depositions and preparation for depositions, a deposition witness who is a
current employee of the party that prodd the applicabldocument(s) or who
appears, based upon the document itsaiéstimony in a deposition, to have
knowledge of the contents of the document designated “CONFIDENTIAL” or the
specific events, transactions, discussjamsiate reflected in the document;

(h)  any private mediators utilized the Litigation; and



® the Court, and any Special Masters and/lediators appointed by the Court,
under seal.

4. All information designated “CONFIDENAL” in accordance wth the terms of
this Order and produced or exclgad in the course of the Litigan shall be used or disclosed
solely for the purpose of the Litijan and in accordance with theopisions of this Order. Such
“CONFIDENTIAL” information shall not be used for any bussseurpose, or in any other
litigation or other proceeding, éor any other purpose, exceapt Court Order or otherwise
required by law.

5. Any person or party receiving “CONFIDENAL” information that receives a
request or subpoena for production or disalesaf “CONFIDENTIAL” information shall
promptly give notice by facsimile to the produg party identifying the information sought and
enclosing a copy of the subpoena or request. Provided éhptdtucing party makes a timely
motion or other application for relief frometsubpoena or other rezgi in the appropriate
forum, the person or party subject to the subpaermher request shall not produce or disclose
the requested information withocbnsent of the producing paxty until ordered by a court of

competent jurisdiction.

6. Counsel shall inform each person to whitbtray disclose or give access to
“CONFIDENTIAL” information the terms of this Ordgeas well as the obligation to comply with
those terms. Persons receiving “CONFIDENTIARbformation are prohibited from disclosing it
to any person except in conformance with thidgdr The parties agreand agree to inform
each person to whom they disclose or gigeess to “CONFIDENTIAL” information, that
damages for violation of this Order are notalequate remedy and that the appropriate remedy

is injunctive relief.

7. The recipient of any “CONFIDENTIALInformation shall maintain such
information in a secure and safe area and shafcese the same standard of due and proper care
with respect to the storage, custody, use andgsediination of such information as is exercised

by the recipient with respect to his or logrn confidential or mprietary information.

8. “CONFIDENTIAL” information may includeor be included in any document,
physical object, tangible thing, trseript or oral testimony oecorded statement of counsel,



such as by way of example and not limitation, $ipts, answers toterrogatories and other
responses to discovery requesileadings, briefs, summaries, notes, abstracts, motions,
drawings, illustrations, diagrams, blueprintajrnal entries, logbooks, compositions, devices,
test reports, programs, code, commands, electradia, databases, and any other records and
reports which comprise, embody or summangermation a bout the producing party’s
business, products, practices and procedures.

9. In designating information “CONFIDENTIAL the producing or testifying party
or person, including third partiesjll make such designation only &sthat information that it in
good faith believes is “CONFIDENTIAL”. All oany part of a document, tangible item,
discovery response or pleading disclosed, pradluzefiled by any party or person in the
Litigation may be designated “CONFIDENTIAL” by the producing or disclosing party or person
by marking the appropriate legend on the fachnefdocument and each page so designated.
With respect to tangible items, the approprlagend shall be marked on the face of the tangible
item, if practicable, or by delivering at the tiriedisclosure, production diling to the party to
which disclosure is made, wett notice that such tangildtem is “CONFIDENTIAL”.

10.  The parties may designate the depositestimony and exhibits (or portions
thereof) of any witness in the Litigation @ONFIDENTIAL” at the time of the deposition by
advising the reporter and all pag of such fact during the plesition. If any portion of a
videotaped deposition is desiged pursuant to this Paraghgphe videocassette or other
videotape or CD-ROM containshall be labeled with theppropriate legend. Unless a
shortened time period is requested as set fotdwhevithin thirty (30) days of receipt of a
transcript, the deponent, his/her ceel or any other party may resiignate all or portions of the
transcript “CONFIDENTIAL.” The deponent, higdr counsel or any other party shall list on a
separate piece of paper the rars of the pages of theplesition transcript containing
“CONFIDENTIAL” information and serve theame on opposing counsel. Pending such
designation, the entire deposition transeriptiuding exhibits, shall be deemed
“CONFIDENTIAL” information. If no designation imade within thirty 80) days after receipt
of the transcript, the transcript shalld@nsidered not to contain any “CONFIDENTIAL”

information.



(@) A party may reasonably request a srang of the time period within which a
confidentiality designation faa deposition transcript must be made for the purpose of
conducting effective discovery, and consent to sustjuest shall not hereasonably withheld.
In the event of a dispute asdaequest for a shortened time pdrithe parties shdirst try to
dispose of such dispute in good faith on an infdribasis. If the dispute cannot be resolved
within five (5) business days, the partguesting the shortened time period may request
appropriate relief from the Court. The partiesegg subject to Court appral, that such relief
sought can be in the form of a telephone carfee to be scheduled at the Court’s earliest

convenience with the objective of obtainiag immediate resolution of the dispute;

11. Before any document marked as “CONFIDHAL” is filed with the Court, the
party filing the document shall make reasonable efforts to ensure the document is protected from
public disclosure. The filing party shall first caoittswith the party that originally designated the
document as “CONFIDENTIAL” to determine wihetr, with the consent of that party, a
redacted document may be filetth the Court not under seaWhere agreement is not possible
or adequate, a confidential document mayilee under seal in an envelope marked
“CONFIDENTIAL -- Filed Under Seal Pursuant @ourt Order”. All under seal documents will
be filed pursuant to the procedures specified bycthurt’s rules, procedures and administrative
guidelines. Entry of this Order constituteave of the Court to file material marked
“CONFIDENTIAL” by non-ECF means.

12.  Atthe request of a producing party, theu@ may limit or restrict person(s) not
permitted access to “CONFIDENTIAL” information from attending any hearing or deposition at

which such information is revealed.

13.  Nothing in this Order shall be construedany way as a finding that information
designated “CONFIDENTIAL” actually is “CORNDENTIAL” information. Any party may
object, in writing, to the designat by another party by specifying the information in issue and
its grounds for questioning the designation. Atypahall not be obligated to challenge the
propriety of a designation atdlime made, and a failure to do shall not preclude any
subsequent challenge. In the event that any paitye Litigation disagrees at any point in these

proceedings with the designation by the producimtypthe parties shallyrfirst to dispose of



such dispute in good faith on an informal basgighe parties cannot resolve the dispute within
twenty-one (21) days of sere®f a written objection, the parthallenging the designation may
file a motion to compel within twenty-one (2days after the parties’ informal attempts at
resolution have concluded. The information, doents or materials sh@ontinue to receive

the protection of their designati until the Court rules on the mati. The party that designated
the information “CONFIDENTIAL” shall have theurden of demonstrating the propriety of its

designation.

14.  Nothing herein shall be construed to beadmission of relevance or to affect, in
any way, the admissibility of any documents,itesty or other evidence in the Litigation. This
Order is without prejudice to the right of anyrfyato bring before the Court at any time the

guestion of whether any particular information is or is not disable or admissible.

15.  Nothing in this Order shall bar or otherwise restrict any attorney herein from
rendering advice to clients with respect to the kitign and in the courdbereof, referring to or
relying upon the attorney’s arination of “CONFIDENTIAL” information so long as the

attorney does not disclose “CONFIDENTIAL” information.

16.  The inadvertent or mistaken digsure by a producing party of
“CONFIDENTIAL” information shall not constituta waiver of any claim of confidentiality
except where: (a) the producing yambtifies a receiving party in wing of such inadvertent or
mistaken disclosure within ten (15) business dd#ysecoming aware of sh disclosure and, (b)
within thirty (30) days of sth notice, the producing party fatls provide properly redesignated
documents to the receiving party. During thetyhiBO) day period after notice, the materials
shall be treated as designated in the primdyparty’s notice. Upon receipt of properly
redesignated documents, the receiving party séitn all unmarked or incorrectly designated
documents and other materials to the produpemty within five (5) business days. The
receiving party shall not retagopies thereof and shall treatormation contained in said
documents and materials and aynmaries or notes thereofaspropriately marked pursuant

to the producing party’s notice.

17.  Should any “CONFIDENTIAL” informathn be disclosed, through inadvertence

or otherwise, by a receiving paitty any person or party not authead under this Order, then the



receiving party shall: (a) use itest efforts to obtain the retuof any such “CONFIDENTIAL”
information and to bind such person or party ®t#rms of this Order; and (b) within seven (7)
business days of the discovery of such disclgsnferm such person of all provisions of this
Order and identify such personparty to the producing party. &lexecuted Cefication shall

be served upon counsel for the producing partyiwidgn (10) business days of its execution by
the party to whom the “CONFIDENTIAL” informain was inadvertently atherwise disclosed.
Nothing in this Paragraph is intended to lithie remedies that the producing party may pursue

for breach of this Order.

18. A producing person or entity who is not atgan the Litigation shall be entitled
to the protections afforded herein by signangopy of this Orderral serving same on all
counsel of record. Thereafter, a prodgcperson or entity may designate as
“CONFIDENTIAL” only testimony, information, daements or things that such producing
person or entity has produced or provided in the action.

19. A party that intends to present or whithticipates that anleér party may present
at trial “CONFIDENTIAL” documentsr information derived therefrom shall identify the issue,
not the information, in the pretrial memoranduihe Court may thereafter make such orders as

are necessary to govern the use of simtuments or information at trial.

20.  This Order shall survive the terminatiohthis Litigation and the transferred
actions and shall continue inliféorce and effect thereafter.

21.  After final termination of this actiorthe outside counsel for a named party may
each retain one copy of deposition transcripts exhibits, Court transcripts and exhibits, and
documents and other materials submitted to the Cdimthing herein shall require the return or
destruction of attorney work producSuch material shall contie to be treated as designated
under this Order. Within sixty (60) days afterdi termination of the Ligjation, at the request of
the producing party, counsel for the receivingyaither shall (a) return all additional
“CONFIDENTIAL” information in his/her possesm, custody or contrar in the custody of
any authorized agents, outside experts andutiamgs retained or ilized by counsel for the
receiving party to counselfthe party who has provideddu“CONFIDENTIAL” information

in discovery or (b) certify deruction thereof to the proding party’s counsel. As to



“CONFIDENTIAL” information reflected in computer databases or backup tapes or any other
electronic form, the receiving party shalase all such “CONFIDENTIAL” information.

22.  Within thirty (30) days after final terimation of the Litigation, outside counsel
for a named party shall retrieve from the Galr“CONFIDENTIAL” information that it filed
with the Court during the Litigation and returndspose of such inforation in accordance with
Paragraph 21.

23. If information subject to a claim ottarney-client privilege or work product
immunity is inadvertently or mistakenly prodageuch production shall in no way prejudice or
otherwise constitute a waiver of, or estoppel as to, any claim of privilege or work-product
immunity for such information. If a party hamdvertently or mistakenly produced information
subject to a claim of immunitgr privilege, upon written request made by the producing party
within twenty-one (21) days of discovery saich inadvertent or mistaken production, the
information for which a claim of inadvertentgoluction is made, including all copies, shall be
returned within seven (7) business days of sedest unless theagiving party intends to
challenge the producing party’s agem of privilege or immunity.All copies ofinadvertently
or mistakenly produced documents shall berdgstl, and any document or material information
reflecting the contents oféhinadvertently produced information shall be expunged. If a
receiving party objects tine return of such information withthe seven (7) business day period
described above, the producingtyanay move the Court for arder compelling the return of
such information. Pending the Court’s ruling, a receiving party may retain the inadvertently or
mistakenly produced documents in a seateelpe and shall not make any use of such

information.

24.  Provided a party has followed the procextuset forth herein, the Court deems
that the party has complied with the requirementhe Federal Rules @ivil Procedure, the
local rules of the U.S. District Court for tBstern District of Miclgan, and this Court’s

practice guidelines.

25.  Nothing in this Order shall prevent anyrfyafrom applying to the Court for relief

therefrom, or from applying to the Court flurther or additional protective orders or



modification of this Order. Nothing in this Peative Order shall be comged to prevent a party
from seeking such further provisions enhan@ngimiting confidentiality as may be appropriate.

ENTERED:

s/Patrick]. Duggan

PatrickJ. Duggan
UnitedStateDistrict Judge
Dated: November 10, 2010

| hereby certify that a copy of the foregoidgcument was served upon counsel of record
on November 10, 2010 ,by electronic and/or ordinary mail.

s/MarilynOrem

Casevianager

STIPULATION TO ENTRY OF ORDER

Stipulated to and approved for entry by:

DRIGGERS, SCHULTZ & HERBST, P.C. MILLER CANFIELD PADDOCK AND
STONE, PLC
By /s/Richard B. Tomlinson w-permission
Richard B. Tomlinson (P27604) By /s/Todd A. Holleman
Attorneys for Plaintiff Todd A. Holleman (P57699)
2600 West Big Beaver Road, Suite 550 Attorneys for Defendant
Troy, Ml 48084 150 W. Jefferson, Suite 2500
(248) 649-6000 Detroit, Ml 48226
rtomlinson@driggersschultz.com (313) 963-7420

holleman@millercanfield.com
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