Davis v. Ludwick Doc. 15

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

STANLEY EARL DAVIS,
Civil Action No. 10-CV-10004

Petitioner,
HON. BERNARD A. FRIEDMAN
V.
NICK LUDWIG,
Respondent.

/

OPINION AND ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS,
DECLINING TO ISSUE A CERTIFICATE OF APPEALABILITY, AND DENYING
LEAVE TO APPEAL IN FORMA PAUPERIS

Petitioner has filed pro seapplication for a writ of habeas corpus pursuant to 28
U.S.C. 8§ 2254. Petitioner challenges his convictimngwo counts of felonious assault, Mich.
Comp. Laws § 750.82; and beinthad felony habitual offendeMich. Comp. Laws § 769.11. For

the reasons stated below, the Court shall deny the petition.

|. Background

Petitioner was convicted of the above affes following a jury trial in Oakland
County Circuit Court. This @urt recites verbatim the relevant facts relied upon by the Michigan
Court of Appeals, which are presumed corredia@meas review pursuant to 28 U.S.C. § 2254(e)(1).

At trial, the victim testified that on January 27, 2005, defendant, her

ex-boyfriend, hit her in the faceith a brick. She described it

alternatively as a “grayish rock or brick” and “a blunt object” and

testified that it was definitely not a fist that hit her. The teeth in her

partial plate were broken and her lip and eyebrow were cut as a result

of the impact, necessitating medical treatment. The parties stipulated

to the entry of the victim’s medical records at trial.

People v. Davi007 WL 778494, at *1 (Mich.Ct.App. Mar. 15, 2007). Petitioner’s conviction was
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affirmed on appealSee id., Iv. derl80 Mich. 855 (2007). Petitioner then filed a post-conviction
motion for relief from judgment pursuant to MCR 6.560,seqwhich was deniedSee People v.
Davis No. 2005-202766-FH (Oakland County Cir. @fpr. 24, 2008). Thereafter, the Michigan
appellate courts denied petitioner leave to appgeé People v. Dayislo. 285989 (Mich.Ct.App.
Jan. 16, 2009)y. den.484 Mich. 867 (2009).

Petitioner seeks a writ of habeas corpus on the following grounds:

|. The trial court erred by failing to instruct the jury on the lesser
included offense of assault and battery.

Il. The trial court erred by failing to properly arraign Petitioner by
complaint and warrant, or by jury indictment. Further, Petitioner’s
right to due process was violated by the trial court's error.

lIl. Petitioner was denied his right to the effective assistance of

counsel at the preliminary examination when his appointed counsel
failed to object to Petitioner’s alleged improper arraignment.

[l. Legal Standards

Under 28 U.S.C. § 2254(d), the following legal standards apply in habeas cases:

An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgment &tate court shall not be granted
with respect to any claim that wadjudicated on the merits in State
court proceedings unless the adjudication of the claim—

(1) resulted in a decision that was contrary to, or involved
an unreasonable application of, clearly established Federal
law, as determined by tHeupreme Court of the United
States; or

(2) resulted in a decision that was based on an
unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.



A state court decision is “contrary to” Supre@eurt precedent “if the state court applies a rule
that contradicts the governing law set forth in cases” or “if the state court confronts a set of
facts that are materially indistinguishable from a [Supreme Court] decision . . . and nevertheless
arrives at a result different from our precedemilliams v. Tayloy529 U.S. 362, 405-06 (2000).

An “unreasonable application” of Supreme Gqarecedent occurs “when a state-court decision
unreasonably applies the law of this Court to the facts of a prisoner’s ¢dsat"409.

The Supreme Court has explained thatesé&iral court’s collateral review of a
state-court decision must be consistent with the respect due state courts in our federal system.”
Miller-El v. Cockrell 537 U.S. 322, 340 (2003). The “AEDPA thus imposes a ‘highly deferential
standard for evaluating state-court rulings, anmhalels that state-court decisions be given the
benefit of the doubt.Renico v. Lettl30 S. Ct. 1855, 1862 (2010). “[fate court’s determination
that a claim lacks merit precludes federal habelgef so long as fairminded jurists could disagree
on the correctness of the state court’s decisidartington v. Richter131 S. Ct. 770, 786 (2011).
“[Elven a strong case for relief does not mdhe state court’s contrary conclusion was
unreasonableld. Further, pursuantto 8 2254(d) “a habeas court must determine what arguments
or theories supported or . .audd have supported, the state caudécision; and then it must ask
whether it is possible fairminded jurists could disagree that those arguments or theories are
inconsistent with the holding in a prior decision” of the Supreme Clourt.

“[l]f this standard is difficult to meetthat is because it was meant to be.”
Harrington, 131 S. Ct. at 786. Section 2254(d) preservesithhority for a federal court to grant
habeas relief only “in cases where there is no possibility fairminded jurists could disagree that the

state court’s decision conflicts with” the Supreme Court’s precedédisindeed, “[s]ection



2254(d) reflects the view that habeas corpusgsiard against extreme malfunctions in the state
criminal justice systems,” not a substitute fordinary error correction through appedd:.
Therefore, in order to obtain habeas relief in fatleourt, a state prisoner is required to show that
the state court’s rejection of his claim “was aoking in justification that there was an error well
understood and comprehended in existing law begiagighossibility for fairminded disagreement.”

Id. at 786-87.

I1l. Discussion

A. Claim # 1: The lesser included offense instruction claim

Petitioner first contends that he is entitled to habeas relief because the trial court
refused to instruct the jurors on the lesser included misdemeanor offense of assault and battery.

The United States Supreme Court haslided to determine whether the Due
Process Clause requires that a state trial castruict a jury on a lesser included offense in a non-
capital caseSee Adams v. Smith80 F. Supp. 2d 704, 717 (E.D. Mich. 2008jing Beck v.
Alabama,447 U.S. 625, 638 n.4 (1980). Thus, a state trial court’s failure to give the jury an
instruction on a lesser included offense in a nontalgase is not contrary to, or an unreasonable
application of, clearly established federal law as required for federal habeasBetikifias been
interpreted by the Sixth Circuit to mean thate'ffederal] Constitution does not require a lesser-
included offense instruction in non-capital cas&€ampbell v. Coyle260 F.3d 531, 541 (&Cir.
2001). Thus, the failure of a state trial cournth&iruct a jury on a lesser included offense in a non-
capital case is not an error cognizable in federal habeas reSeenScott v. EIB02 F.3d 598, 606

(6™ Cir. 2002);Bagby v. Sowder§94 F.2d 792, 797 {&Cir. 1990).



The Michigan Court of Appeals’ determination that a lesser included offense
instruction regarding the misdemeanor offensesshult and battery was not warranted under state
law in petitioner’s trial was not contrary to, nor an unreasonable application of, Supreme Court
precedent, and thus does not support federal habeas $&l&fVorden v. McLemog£)0 F. Supp.
2d 746, 756 (E.D. Mich. 2002). Petitioner is not entitled to habeas relief on his claim.

B. Claim # 2: The claims involving the lgality of petitioner’s arrest and defects in his
arraignment.

Petitioner next contends that his conviction should be set aside because he was
illegally arrested by the police and his arraignment on the warrant was defective.

“An illegal arrest, without mee, has never been viewed as a bar to subsequent
prosecution, nor as a defense to a valid convictiomited States v. Crewd45 U.S. 463, 474
(1980). The Supreme Court has held that “buly’ or identity of a defendant or respondent in
a criminal or civil proceeding is never itself supgmidle as a fruit of an unlawful arrest, even if it
is conceded that an unlawful arrest, search, or interrogation oc&UN8d.. Lopez-Mendoz&68
U.S. 1032, 1039 (1984). Although the exclusionary rule prohibits the introduction at trial of
evidence that was seized in \d@bbn of the Constitution, a criminal defendant “is not himself a
suppressible ‘fruit,” and the illegality of his téation cannot deprive the Government of the
opportunity to prove his guilt through the introdoctiof evidence wholly untainted by the police
misconduct.Crews 445 U.S. at 474. Petitioner does not point to any evidence other than his own
body that was seized during this allegedly unlawfuést. Thus, the mere fact that petitioner may
have been arrested without probable causaldvnot prevent him from being prosecuted and
convicted of this offense.

Petitioner next claims that his conviction should be set aside because he was not



appointed counsel to represent him at his arraignment on the warrant on the criminal complaint.

In Michigan an arraignment on the warrenhot considered a critical stage of the
proceedings for which counsel is required by the Sixth Amendment to the Consti&dm®n.
Lundberg v. Buchko@89 F.2d 154, 158 {&Cir. 1968). This is espedijaso in the absence of any
evidence that the petitioner made an incriminating statement at the arraignment on the warrant,
entered a plea of guilty, or lost or waived any defef& id.; Doyle v. Scug47 F. Supp. 2d 474,

481 (E.D. Mich. 2004). Petitioner hast alleged that he made any incriminating statement at his
arraignment on the warrant or that he lost any available defenses by not pleading them at his
arraignment on the warrant. Thus, he is not entitled to habeas relief on this claim.

Petitioner next argues that hidiranda rights were not given to him at his
arraignment on the warrant. A review of the igmenent transcript does show that the magistrate
judge failed to advise petitioner of INBrandarights at the time he was arraigned on the charges.
Although petitioner was not advisedto$ right to remain silent at the arraignment, petitioner was
not prejudiced because he did not make any incatimg statements at the hearing. Therefore, he
is not entitled to habeas relief on his second claim.

C. Claim # 3: The ineffective assistance of counsel claim

Petitioner claims that he was deprivediw effective assistance of counsel at the
preliminary examination. Respondent contendstthiatclaim is procedurally defaulted because
petitioner raised it for the first time in his post-conviction motion and failed to show cause and
prejudice for failing to raise this claim inshappeal of right, as required by MCR 6.508(D)(3).

When the state courts clearly and expressly rely on a valid state procedural bar,

federal habeas review is also barred unlessqreer can demonstrate “cause” for the default and



actual prejudice as a result of the alleged conistital violation, or can demonstrate that failure

to consider the claim will result in“tundamental miscarriage of justic&Cbleman v. Thompsen

501 U.S. 722, 750-51 (1991). If a petitioner failshow cause for his procedural default, it is
unnecessary for the court to reach the prejudice isSae.Smith v. Murray@77 U.S. 527, 533
(1986). However, in an extraordinary casegewmha constitutional error has probably resulted in
the conviction of one who is actually innocent, a federal court may consider the constitutional
claims presented even in the absenceshicaving of cause for procedural defaubee Murray v.
Carrier, 477 U.S. 478, 479-80 (1986).

The Supreme Court has noted that “a pdoical default does not bar consideration
of a federal claim on either direct or habeasaw unless the last state court rendering a judgment
in the case ‘clearly and expressly’ states its judgment rests on the procedural batris v.
Reed489 U.S. 255, 263 (1989). If the last state court judgment contains no reasoning, but simply
affirms the conviction in a standard order, théef@l habeas court must look to the last reasoned
state court judgment rejecting the federal clamd apply a presumption that later unexplained
orders upholding the judgment or rejecting #ame claim rested upon the same gro@se Ylst
v. Nunnemakeb01 U.S. 797, 803 (1991).

Michigan Court Rule 6.508(D)(3) provides that a court may not grant relief from
judgment if the motion alleges grounds for relief which could have been raised on direct appeal,
absent a showing of good cause for the failurait® such grounds previously and actual prejudice
resulting therefrom. For purposes of a coneittiollowing a trial, “actual prejudice” means that
“but for the alleged error, the defendant would have had a reasonably likely chance of acquittal.”

MCR 6.508(D)(3)(b)(1).



The Michigan Court of Appeals antthe Michigan Supreme Court rejected
petitioner’s post-conviction appeal on the ground 'ttt defendant has failed to meet the burden
of establishing entitlement to relief under MCR 6.29)8{ These orders, however, did not refer
to subsection (D)(3) nor did they mention petitioner’s failure to raise his third claim on his direct
appeal as their rationale for rejecting his pastviction claim. Because the form orders in this
case citing Rule 6.508(D) are ambiguous as to whitegmrefer to procedural default or a denial
of post-conviction relief on the mis, the orders are unexplaine8eeGuilmette v. Howe$24
F.3d 286, 291 (6Cir. 2010). This Court must “therefoleok to the last reasoned state court
opinion to determine the basis for the state court’s rejection” of petitioner’s &aim.

In the present case, the Oakland Cowitguit Court rejected petitioner’'s motion
for relief from judgment, finding that petitioner had failed to show either good cause or actual
prejudice, as required by MCR 6.508(D)(3)Because the trial court denied petitioner post-
conviction relief based on the procedural groustdsed in MCR 6.508(D)(3), petitioner’s post-
conviction claim is clearly procedurally default&se Ivory v. JacksoB09 F.3d 284, 292-93'6
Cir. 2007);Howard v. Bouchard405 F.3d 459, 477 {&Cir. 2005). A federal court need not reach
the merits of a habeas petition where the laséstourt opinion clearly and expressly rested upon
procedural default as an alternative ground for denying relief, even if it also expressed views on
the merits.See McBee v. Abramajty@29 F.2d 264, 267 {&Cir. 1991).

With respect to his post-conviction claim, petitioner alleges ineffective assistance
of appellate counsel as cause to excuse his guoakdefault. Petitioner, however, has not shown
that appellate counsel was ineffective.

A criminal defendant does not have a dingonal right to have appellate counsel



raise every non-frivolous issue on appeal. The United States Supreme Court has explained:

For judges to second-guess reasonable professional judgments and

impose on appointed counsel a digtyaise every “colorable” claim

suggested by a client would dissehe very goal of vigorous and

effective advocacy that underlieAnders Nothing in the

Constitution or our interpretation of that document requires such a

standard.
Jones v. Barnegl63 U.S. 745, 754 (1983) (footeaimitted). Moreover, a “brief that raises every
colorable issue runs the risk of burying good arguments — those that, in the words of the great
advocate John W. Davis, ‘go for the jugula+,in a verbal mound made up of strong and weak
contentions.’ld. at 753.

Strategic and tactical choices regarding which issues to pursue on appeal are
“properly left to the sound professional judgment of counsiiited States v. Pery@08 F.2d 56,
59 (6" Cir. 1990). In fact, “the hallmark of effective appellate advocacy” is the “process of
‘winnowing out weaker arguments on appeal and focusing on’ those more likely to pr&wait’
v. Murray, 477 U.S. at 53Gjuoting Barnes463 U.S. at 751-52. “Gemally, only when ignored
issues are clearly stronger than those presented will the presumption of effective assistance of
appellate counsel be overcomildnzo v. Edward£81 F.3d 568, 579 {&Cir. 2002). Appellate
counsel may deliver deficient performance and prejudice a defendant by omitting a “dead-bang
winner,” which is defined as an issue which was obvious from the trial record and would have
resulted in a reversal on appel®leade v. Lavighe265 F. Supp. 2d 849, 870 (E.D. Mich. 2003).

Petitioner has failed to show that appelleounsel’s performance fell outside the
wide range of professionally competent assistery omitting his third claim. Appellate counsel

filed a brief on appeal which raised the first clémat petitioner presents in his habeas application.

Petitioner has not shown that appellate counsebsesty in presenting this claim and not raising

9



other claims was deficient or unreasonable. Moreover, for the reasons stated by the Oakland
County Circuit Court in its opinion and ord#gnying post-conviction relief and by the Michigan
Attorney General in his answer to the instagtition, petitioner’s third claim was not a “dead bang
winner.” Because the defaulted claim is notedd bang winner,” petitioner has failed to establish
cause for his procedural default of failitggraise his third claim on direct revie®dee McMeans
v. Brigano,228 F.3d 674, 682-83(&Cir. 2000);Meade 265 F. Supp. 2d at 872.

Because petitioner has not demonstratectange for the procedural default of his
third claim, it is unnecessary to reach the prejudice isS&e Smith477 U.S. at 533Rowls v.
Jamrog,193 F. Supp. 2d 1016, 1026 (E.D. Mich. 2002¢id&ionally, petitioner has not presented
any new reliable evidence to support any assedf innocence which would allow this Court to
consider his third claim in spite of the procedural default.
IV. Conclusion

For the reasons stated above,

IT IS ORDERED that the petition in thimatter for a writ of habeas corpus is

denied.

IT IS FURTHER ORDERED that no certiite of appealability shall issue because

petitioner has failed to make a substantial showing of the denial of a constitutional right.
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IT IS FURTHER ORDERED that pidoner may not proceed on app&aforma

pauperisbecause an appeal in this matter could not be taken in good faith.

_s/Bernard A. Friedman
BERNARD A. FRIEDMAN
SENIOR UNITED STATES DISTRICT JUDGE

Dated: November 30, 2012
Detroit, Michigan

11



