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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

AVIO, INC., a Michigan corporation
individually and as the representative
of a class of similarly situated persons,

Plaintiff,

No. 16CV-10221
VS. Hon.Gerald E. Rosen
Magistrate Judge R. Steven Whalen

ALFOCCINO, INC. , D. TALIERCIO
INVESTMENTS, INC. , and
FARSHID (TONY) SHUSHTARI ,

Defendants.

AMENDED OPINION AND ORDER GRANTING PLAINTIFF 'S MOTION
FOR CLASS CERTIFICATION AND APPOINTING CLASS COUNS EL

I. INTRODUCTION
This is one of dozens ofjunk fax” cases arising out ofthe use ofthe
services oBusinesgo-Business Solutions'B2B”), a companythat worked with
businesseso send advertisements via facsimil®laintiff's putative class action
generally asserts thB2B faxed over ten thousand advertisements on Deferidants
behalf in violation of the Telephone Consumer Protection Act, 47 U.S.C. § 227

(“TCPA"). This Court previously granted Defendatd Motion for Summary
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Judgment(Dkt. # 117)on the basis that Plaintiff lacked Article Ill standing to
bring this suit andin the alternative, thahe TCPA does not provide for direct
liability where a third party broadcastia faxand that Plaintiff failed teneet its
burden of production with regard Refendantsindirect liability. Dkt.# 132. The

Sixth Circuit reversed, holding that despite its lack of personal knowledge of the
faxes at issue, Plaintiff has Article Itanding to bring this case, and thia¢
TCPA does provide for direct liability against a defendant whose goods or services
are advertised in the fax at issue, even if that party did not broadcast.th&sfax
result of the Sixth Circuis opinion, Plantiff's Motion to Certify Class, Dkt. # 109,

which the Court previously dismissed as moot, is now ripe for adjudication.

. FACTUAL AND PROCEDURAL BACKGROUND

A. Underlying Factual Background

Significant ink has been spilledescribing the factual background of this
case and related cases involving B2B. As the Court noted earlier summary
judgment opinion, Judge Cox of this District has extensively outlined the genesis
of these cases:

Anderson + Wanca and Bock & Hatahe two Chicago area law firms

that specialize in representing plaintiffs in class action lawsuits under

the Telephone Consumer Protection Act as amended by the Junk Fax

Prevention Act of 2005 (the “TCPA”). The TCPA authorizes $500.00

in statutory damagdsr faxing an unsolicited advertisement, and each
transmission is a separate violation. And the award triples upon a
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showing of willfulness. Because plaintiffs may enforce the statute via
class action and because a single advertisement is often faxed to
hundreds- if not thousands- of phone numbers, suits under the Act
present lucrative opportunities for plaintiffsms.

A woman named Caroline Abraham functioned as a medayn
“typhoid mary” in the small business communities in which she
operated.As the Seventh Circuit explained [Reliable Money Order,

Inc. v. McKnight Sales Co704 F.3d 489 (7th Cir. 2013)], Abraham
and her company, Business-Business Solutionsg2B’) sit at the
center of this lawsuit and scores of others: B2B contractéiad w
businesses to send advertisements via facsimile. Advertisers would
pay a fee, and B2B would send the ad to hundreds of fax numbers
purchased from InfoUSA, Inc. (a practice known as -lfi¢asting”).
Abraham, B2Bs sole employee, never obtained frome tifiax
recipient§] permission to send them the advertisements.

* * %

Anderson + Wancaame across B2B and Abraham while they were
investigating four putative class actions in lllinois. They learned that
the defendants in those four cases had contracted with B2B to fax the
offending advertisements. Unsurprisingly, Caroline AbralsaB2B
records became the focus of discovery. Abraham ultimately produced
spreadsheets in discovery that listed only the recipients of the
advertisements at issue in the four cases.

* * %

Flush with success, Anderson + Wanca recognized that the B2B hard
drives and fax lists likely contained a treasure trove of potential
clients for putative class action lawsuits. So, despite having all
information necessary to certify the classes in the Four Cases,
Anderson + Wanca continued pushing Caroline Abraham to disclose
all B2B fax transmission data. Ryan Kelly, an attorney at Anderson +
Wanca, met with Caroline Abraham and asked her for the actual back
up disks and hard drive. He told her that “nobody would look at
anything on these media not related” to the Four £€abaleed, Kelly
even emailed Ms. Abraham a copy of the protective order filed in one
of the Four Cases, explaining that it “will prevent [Kelly] from
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disclosing any of the baakp disks or hard drive to any thiphrty.”

To receive those protections, however, the producing party had to
stamp documents confidential or notify plairisffcounsel of their
confidential nature at the time of production. Ms. Abraham continued
to resist.

Ultimately, plaintiff s counsel subpoenaed Joel Abraham to testify at a
deposition. The subpoena also ordered Mr. Abraham to produce, at
the time of his deposition, the baugk disks and hard drive.
Appearing at the deposition with attorney Eric Ruben, Joel Abraham
produced the materials. Neither he nor Ruben, who had thead
protective order, asserted confidentiality. Even so, Anderson +
Wanca later instructed defense counsel to “treat the DVD produced by
Joel Abraham as confidential pursuant to the protective order][.]”

The backup disks and hard drive revealed not only the recipients of
fax advertisements sent by the defendants in the Four Cases but the
names of other B2B clients as well.

Then, armed with data from B28electronic files, Plaintité counsel

filed scores of putative class actions under the TCPA. Tliefiss

provided a treasure trove of potential new clients for Anderson +

Wanca, revealing the names of other potential defendants who

contracted with B2B to send unsolicited fax advertising and listing the

recipients of that advertising. . . . AndersofVanca attorneys have

filed over one hundregutative class actions under the Act, all rooted

in data recovered from the B2B disks and hard drive.
APB Associates, Inc. v. BroriedSaloon, In¢.297F.R.D.302,304-06 (E.D. Mich.
2013)(Cox, J.)(internalquotation marksnd citationomitted)

Much like other B2B litigation around the country, this case involves faxes
sent by B2B on behalf of a company that was apparently unawase faxes were
potentially made in violation of the TCPA. As the Sixth Circuit in this matter

succinctlyexplained,



Alfoccino is a restaurant business with two locations. It is operated by
brothers Farshid “Tony” Shushtari and Frank Shushtari. Alfoccino,
Tony, and an entity that is a part owner Afoccino, Taliercio
Investmats, Inc., are hamed defendants here. Tony was responsible
for Alfoccino's marketing and advertising and was the only person
from Alfoccino who communicated with B2B. He regularly hired a
company named Value Fax to conduct fax advertising for the
restaurats, but hired other companies, including B2B, to fax his
advertisements “once or twice” as well. In 2006, Tony hired B2B
because they did bulk faxing and cost less than Value Fax had. He
directed B2B to send out 20,000 faxes to local businesses on biehalf o
the two Alfoccino restaurants. The ads he sent out with B2B were
identical to the ads he had praysly sent out with Value Fax.

Tony stated that Value Fax told him it obtained permission from its
fax recipients before sending them ads, and that he had assumed that
any company sending out faxes on his behalf would have done the
same thing because “l assume that . . . if gdoing business yae

doing it the right way. | didt know. | was naive maybe.” He said that

he did not knowingly authorize aifigx advertisement that violated the
law, and that he would not have authorized the ads had he known they
violated the law. Tony, however, did not testify that he instructed B2B
to send the ads only to people who had given prior permission to
receive themand none of Torg written instructions to B2B in the
record mention compliance with the law. None of the documents B2B
produced include a representation about the legality of’'82B
practices or a statement that B2B had obtained prior permission from
its targets.

B2B’s computer files contain copies of the documents faxed back and
forth between Alfoccino and B2B and the final version of the
Alfoccino ads that were sent. They also contain logs listing the fax
numbers targeted, the time, date, and duration of each transmission,
and whether each was successfully completed. According tdsAvio
expert, Robert Biggerstaff, B28 fax logs show that Alfoccins
advertisements were successfully sent 13,980 times to 7,625 unique
fax numbers. The logs show that B2B faxed Alfoctsnad to Avio

on November 13, 2006 at 1:42 a.m. and again on December 4, at 8:40
p.m. The first transmission was three pages and tbeeplines were
connected for two minutes and three seconds. The second
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transmission was one page and the phone lines were connected for 33
seconds. Both transmissions were successfully completed.

Imhoff Inv., L.L.C. v. Alfoccino, Inc792 F.3d 627, 630 (6th Cir. 201&)mission
in original).
B.  Procedural history

Former Plaintiffimhoff Investment, L.L.Coriginally filed its complairt in
this matter in January 201@kt. # 1. In July of that year, this Court dismissed the
case for lack o$ubject matter jurisdiction ovéine TCPA claims. Dkt. # 19. After
intervening circuit precedent held that federal courts headeral question
jurisdiction over TCPA claims, the Sixth Circuéversed and remandea April
13, 2012. Dkt. # 24.In May 2012, Plaintiff Imhoff and Intervenor Avio filed a
motion to intervene/substitute a new class representatdentarily dismiss
Imhoff, and file an amended complaint, which the Cousinted Dkt. ## 26, 29.

In September2013, following discovery, Avio moved for class certification,
seeking to establish a class of the more than 7allégedunique recipients of
B2B's fax of the Alfoccints adrertisement Dkt. # 109.

While that motion was pending, Alfoccinoovedfor summary judgment,
asserting thatAvio lacked Article Il standing to bring this suit and, in the
alternative, tha{l) the TCPA does not provide for direct liability where a third
party broadcasted the fax a(®) Plaintiff failed to meet its burden of production

with regard to Defendaritendirect liability. Dkt. # 117. The Court further denied
6



Avio’s motion for class certification as moold. On appeal, the Sixth Circuit
reversed and remanded, holding thaiding that despite its lack of personal
knowledge of the faxes at issudaintiff has Article Il standing to bring this case,
and that the TCPA providdor direct liability against a defendant whose goods or
services are advertised in the fax at issue, even if that party did not broadcast the
fax. Dkt. # 137} With that deision as a guideline, the Court now turns to
Plaintiff's motion for class certification, which is no longer moot.
C. Proposed Class
Plaintiff has moved this court to certify a class defined as:

All persons sent one or more faxes on November 13, 2006 nibece

4 2006, or December 5, 2006 from “Alfoccino Restaurant” with a

coupon offering “15% OFF Your Total Catering or Banquet Food Bill

Up to $100” and listing the website www.alfoccino.com.
Pl.s Mot. for Class. Certification, Dkt. #09, at 1. Plaintiff asserts that the
proposed class meets the Rule 23(a) and 23(b)(3) requirengegsgenerally id.
Defendant ha®pposedPlaintiffs motion in two separate briefinggirst, in a

direct oppositionto Plaintiffs Motion for Class Certification- filed before the

Sixth Circuits reversal ofthis Courts granting of Defendars Motion for

' The Sixth Circuits opinion was largely dictated by another Sixth Circuit case
decided after this Coud order granting summary judgmeAmericanCopper &
Brass, Inc. v. Lake City Indus. Products, |57 F.3d 54@6th Cir. 2014) which
similarly involved plaintiffs who received junk faxes from B2B and held that such
plaintiffs posses=d Article Ill standing regardless of whether they themselves
printed or viewed the fax



Summary Judgment Defendard contend (1) that Avio is not an adequate class
representative and that its counsel is not adequate to serve as class aodi(2gl;
the proposed class does not meet Rule 28(pyedominance and superiority
requirements.See generallfpef.s Resp. to Pls Mot. for Chss Certification, Dkt.
#114.

Defendant havealsofiled a second brief, which the Court invited the parties
to do following a status conferendeeld after the Sixth Circuis most recent
opinion in this case.SeeDef.'s Br. in Support of Request for Class Discovery
Dkt. # 142. In that brief, Defendants assert that further discovery is needed to
determine whethethe proposedlass is “ascertainable” because (1) the allegedly
violative faxes occurred years in the past, potentially giving rise to difficulties in
identifying class membs, id. at 68, and (2)some recipients of the faxes may
have had prior business relationships with Defendants and accordingly may have
consented to receipt of the faxes at isGueich would provide a defense against
Plaintiff's claims) id. at 912. In support of this final point, Defendants note that
at his deposition, Defendant Shushtari (who Wi contact person between
Alfoccino and B2B) asserted that some of the individuals or entities who received
the fax may have been past Alfoccino customénsrther, Defendants anecdotally
note that they “visited 10 businesses who still had active offices” and received the

faxes at issue here, and found that “employees from two of those businesses, as



well as one additional business owner, acknowledged hatumasgl at Alfoccinés
restaurant in Auburn Hills Id. at 9. Based on these argumsgnDefendants assert

that further discovery regarding the nature of the class is necessary

[ll. DISCUSSION

A. Rule 23 Standard

Plaintiff seels classcertification under FedR. Civ. P. 23. In order to
satisfy that rule, Plaintiff must establish as a threshold matter‘{hathe class is
so numerous that joinder of all members is impracticable; (2) there are questions of
law or fact common to the class; (3) the claims or defenses of the representative
parties are typical of the claims or defenses of the class; and (4) the representative
parties will fairly and adequately protect the interests of the ¢tlds=d.R. Civ. P.
23(a). These “four equirements-- numerosity, commonality, typicality, and
adequate representation effectively limit the class claims to those fairly
encompassed by the named plaitgiftlaims.” WakHMart Stores, Inc. v. Dukes
_US._ ,131S. Ct.2541, 2550 (2011jinternal quotation markemitted).
“The trial court has broad discretion in deciding whether to certify a class, but that
discretion must be exercised within the framework of Rulé 28 re Am. Med.

Sys., Inc.75 F.3d 1069, 1079 (6th Cir. 1996)



Oncea plaintiff hassatisfied each of the four prerequisites of Rule 23(a),
must then show thdhe proposed class action “qualiffies] under at least one of the
three categories set forth in subsection (b)” of the Rolee Nw. Airlines Corp.
Antitrust Lkig., 208 F.R.D. 174, 216 (E.MMich. 2002. In this case, Plaintiff
reliessolely on subsection (b)(3) of Rule 23, whrelguiresa finding by the Court
“that the questions of law or fact common to class members predominate over any
guestions affecting only individual members, and that a class action is superior to
other available methods for fairly and efficiently adjudicating ¢batroversy.”
Fed.R. Civ. P. 23(b)(3). “To meet the predominance requirement, a plaintiff must
establish that issues subject to generalized proof and applicable to thasckass
whole predominate over those issues that are subject to only individyaiocgfd
Randleman v. Fidelity National Title Insurance C646 F.3d 347, 3553 (6th
Cir. 2011). Yet, “the mere fact that questions peculiar to each individual member
of the class action remain after the common questions of the defenti@oitity
have been resolved does not dictate the conclusion that a class action is
impermissible.” Sterling v. Velsicol Chem. Corp855 F.2d 1188, 1197 (6th
Cir.1988)

In addition to these requirements spelled out directly in Rule‘[Bde
existenceof an ascertainableclass of persons to be represented by the proposed

class representative[s] is an implied prerequisite of Federal Rule @] Civ
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Procedure 23.In re OnStar Contract Litig.278 F.R.D. 352, 373 (E.D. Mich.
2011)(first alteration in aginal) (emphasis added) (quotidghn v. National Sec.
Fire and Cas. Cq.501 F.3d 443, 445 (5th Ci2007) (internal quotation marks
omitted) In order to meet this requirement, thdass definition should be based
on objective criteria so that class members may be identified without
individualized fact findind. Id. Put differently, the class definition must be
sufficiently definite so that it iadministratively feasibléor the court to determine
whether a particular individual is a meemnbof the proposed class.”Young v.
Nationwide Mut. Ins. Cp693 F.3d 532, 5338 (6th Cir. 2012)emphasis added)
(quoting 7A Wright & Miller, Federal Practice and Procedure, 8 1760 (3d ed.))
(internal quotation marks omitted). Class definitions that are “amorphous” or
“imprecise” fail to meet this requirementd. at 538.

The Supreme Couhasfurtherrecently emphasized that “Rule 23 does not
set forth a mere pleading standard,” and that “[a] party seeking class certification
must affirmatively demonstrate his compliance with the Rutkat is, he must be
prepared to prove that there arefact sufficiently numerous parties, common
questions of law or fact, etc. Dukes 131 S. Ct.at 2551. A trial court must
conduct a “rigorous analysis” to confirm that the requirements of Rule 23 have
been met, ah this inquiry may entail “prding] behind the pleadings” and

addressing “the merits of the plaintgfunderlying claim.”ld. However,while the

11



plaintiff must “show|] that questionscommon to the class predominaté, need
not demonstratethat those questions will be answered, on the merits, in favor of
the class.” Amgen Inc. v. Connecticut Retirement Plans & Trust FundsU.S.
_,133S. Ct 1184, (2013).
B. TheProposedClass is Sufficiently Ascertainable

The primary issue raised by Defendants following the Sitlcuit's
opinion in this case is the ascertainability of the clagefendantsraise two
potential problems regarding ascertainability: ttlgre are Significant issues with
identifying class members based off of fax lists more than a decade old and faxes
sentnearly a decade ago,” ai(@d) “discovery is needed. .to establish the extent
to which putative class members had prior relationships with Alfocamidorn
consented to receive fax advertisemént®ef.’s Br. in Support of Request for
Class Discoveryat7-8, 10 These potential problems are not unique to this case.
Indeed,in support of both of their arguments, Defendants rely heavilAlBB
Associges, Inc. v. Bronce Saloon, In¢.297 F.R.D. 302, 305 (E.D. Mich. 2013),
another case from thBistrict involving junk faxes sent out through B2Bust as
in this case, the defendantsARPB Associateasserted that certification of a class
of persons who received the junk faxes was improper because the class was not

ascertainable.
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The court agreed, holding that the class was not ascertainable. Aagethe
of the plaintiffs lists of allegedly unlawful faxes, the court mbteat “[tjhose
lists. . .are based on the listings associated with telephone numbers that sixisted
to seven years ago As a practical matter, that is problematic because the
information is likely outdated and there would be no easy way of determining the
current contact information for many of those entities connected to those phone
numbers years ago, and many of the corporate entities may no longér kkiat.
320. And as to the possibility that some of the potential plaintiffs may have
consented to receipt of the faxes, the court noted that “the claims of each class
member are inherently individualized, inasmuch as an investigation would have to
be conducted regarding the factual circumstances of each person who received a
facsimile transmission from Defendammsorder to determine liability,id. at 321
(quoting Frickco Inc. v. Novi BRS Enter., In2011 WL 2079704 (E.D. Mich.
May 25, 2011) (internal quotation marks omittedY.he court further asserteiat
even if the plaintiff were to modify the propaselas to include only individuals
who received unsolicited faxes, “so changing the class definition would not resolve
this issue or change the fact that individualized challenges could still be made.
Defendants cannot be foreclosed from pursuing this statdeignse as to those
they believe they had an established business relationship Wdthat 322. Last,

in addition to these ascertainability problems, the court held, much like this Court
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originally held, that the proposed plaintiffs would la&kicle Il standing. Id. at
316

Because of intervening circuit precedent, howey¥d?B Associatess of
limited value here. Just over a year aféd?B Associatesthe Sixth Circuit
resolved the question of whether an individual wieb not own the fax machine
that received a faallegedly violating the TCPA possessed Article Ill standing to
bring a TCPA claimfinding that standing is present in such a circumstarga.
Copper & Brass, Inc. v. Lake City Indus. Products, ,Ii7&7 F.3d 540, 545 (6th
Cir. 2014) Especially pertinent here is the fact taherican Coppek Brass
also involved the question akcertainabilitywhich was raised for the first time on
appeal by the defendant:

We now turn to Lake Citg argument that the class is not objectively

ascetainable. Lake City failed to make this argument in its opposition

to class certification or in its response to American Coppaotion

for summary judgment, so the argument has been forfeited.

We find no reason to excuse the forfeiture in the presase,

especially because the record in fact demonstrates that the fax

numbers are objective data satisfying the ascertainability

requirement See Young v. Nationwide Mut. Ins. G893 F.3d 532,

538 (6th Cir.2012) (determining class membership “by refeeeto

objective criteria”);Fidel v. Farley 534 F.3d 508, 513 (6th C2008)

(commenting that notice to class members need not be perfect, but

simply “the best notice that is practicable under the circumstances”).

Id. at 545(citation omittedYemphasis added)Thoughunquestionably dictupthe

second quoted paragraph makes quite clear that the panel considered the class
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ascertainable based on the objective data contained insB2Bords-- the very
same records involved IAPB Associatesand this case. Based oAmerican
Copper & BrassJudge Coxagreed to consider motion to rehear the certification
issues INPAPB Associate@hat motion remains pendingAPB Associatesyo. 09
14959, Dkt. # 105 (E.D. Mich. March 16, 201{ptice ofhearing on motion to
vacate) American Copper &rasshas similar implications for this case, as the
Sixth Circuit opinion regarding standing this casestated that [t|he pertinent
facts inAmerican Coppeare virtually identical to those of the instarase: Lake
City’s president paid B2B to transmit an advertisement on its behalf to thousands
of recipients who had not been vetted by B2B and with whom it had no prior
business relationship. Imhoff Inv., L.L.C. v. Alfoccino, Inc792 F.3d 627, 631
(6th Cir. 2015)

Other caselavandanalysis of the facts at issue héath weighin favor of
the conclusion that the class meets #meertainabilityrequirement. First,
regarding the contention that the ageh&fBiggerstafffax log makes the potential
class not ascertainablRule 23 does not require that all members of the dass
instantly determinable without any individual examination. Instead, it must merely
be “administratively feasible for the court to determine wtheer a particular
individual is a member of the proposed classYoung 693 F.3dat 537-38

(emphasis addgd Such determination is feasible here; Plaintiff possesses a list of
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numbers to which the fax was sent, and it is cdptdeasible to determine hich
individuals and businesses received the faxes at those numBearghe Sixth
Circuit stated imMmerican Copper & Brasshere are objective criterr@ferencing
the class members: “the fax numbers are objective”dafem. Copper & Brass
757 F.3d 8545.

Second, Defendantontention that some of the faxes may have been
consentedbecause the recipients may have occasionally dined at Defeénplants
of business appesarto this Court, to makea mountain out of a molehill The
proposed classould contain as many,625memberssincethe allegedly violative
faxes were sent to thatumber of unique fax nurelbs. That Defendant has
anecdotallyidentified a handful of instancesf conduct that tie individuals
associated with some of the fax number®&bendantsbusiness is not enough to
warrant delaying certification of the clas3he TCPA provides an exception for
consented faxes where (1) “the unsolicited advertisement is from a sender with an
established business relationship with the recigie(®) the fax number was
obtained “throughthe voluntary communicationf such numbenyithin the context

of such established business relationstipm the recipient of # unsolicited

?Indeed, Defendantsoist themselves on their own petard by demonstrating that
theywere able to use the informatiamailable to the parties to identify businesses
that had received the fax at issue in order to inquire as to whether those faxes may
have been consentedWhile the data available may not be able to idersity
potential Plaintiffs, thy are clearly objectiveaccurateand capable of identifying
individuals who received the fax.
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advertisement, or. .a directory, advertisement, or site on theinet to which the
recipient voluntarily agreed to make available its facsimile number for public
distribution” and (3) the unsolicited advertisement meets various notice
requirements 47 U.S.C. 8§ 227(b)(1)(C) (emphasis added). Even presuming that
the alleged contactbetweena few potential plaintiffs from the Biggerstaff fax log
and Defendantsrestaurant constituted an “established business relationship,”
there is no reason to think that such contact was widespread among the many
potential plaintiffs on the list. Nor is there any reason to conclude, based on the
fact that a few individuals dined at Defendamestaurant, that those individuals
would haveprovided a fax number to Defendants through that relationshap
requirement for the defense to applifurther, even if the defense does apply in
some cases, Defendants will not be prevented from asserting it later theing
litigation. SeeChapman v Wagener Equities, IncNo. 09 C 07299, 2014 WL

540250, at *5 (N.D. lll. Feb. 11, 2014) (“[Clonsent is a defense to liability under

® The relevant TCPA provision statesthat “[tlhe term ‘established business
relationship. . . shall have the meaning given the term in section 64.1200 of title
47, Code of Federal Regulations.” 47 U.S.C. §(@%2) Under that section of

the CFR “[t] he termestablishedbusinesselationshipfor purposes of paragraph
(a)(4) of this section on the sending of facsimile advertisements means a prior or
existing relationship formed by a voluntary tm@y communication between a
person or entity and a business or residential subscwiiGr or without an
exchange of consideration, on the basis of an inquiry, application, purchase or
transaction by the business or residential subscriber regarding products or services
offered by such person or entity, which relationship has not been psbvio
terminated by either party.” 47 C.F.R. 8§ 64.1200.
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the TCPA, and a class definition need not negate the possibility of a successful
defense as to the merits of the claint.”)

Based on reasoningmilar to the above, many courts have certified classes
virtually identical to this one in cases involving thery B2B debacleat issue in
this case See, e.g.Palm BeachGolf CenterBoca, Inc. v. SarrisNo. 1280178
(S.D. Fla. Ag. 5, 2015)Physicians Healthsource, Inc. v. Doctor Diabetic Supply,
LLC, No. 12223306CIV, 2014 WL 7366255 (S.D. Fla. Dec. 24, 2018wk
Valley, Inc. v. Taylgr 301 F.R.D. 169 (E.D. Pa. 2014¢hapman 2014 WL
54025Q C-Mart, Inc. v. Metro. Life Ins. @, 299 F.R.D. 679 (S.D. Fla. 2014)
Like those courts, this Court does not find any potential ascertainability problems
to befatal to certification oto warrant extended preertification discovery.
C. TheProposedClass Meets the Rul3(a) Requirements

1. Numerosity

Defendants do not appear to dispute that the class meets the Rule 23(a)(1)
numerosity requirement. Indeed, as the Sixth Circuit has made cébmer”

number of potential litigants in a class, especially if it is more thaerake

* The ascertainability requirement can be thought afelsted,in some waysto

the concern of overbroadness that was addddbsough the lens of Rule 23{a)
commonality requirement iWakMart v. Dukes 131S. Ct.2541 (2011). Unlike

that case, which involved a broad, nebulous clasdeofale employees at
Wal-Mart stors across the United States alleging claims wbrkplace
discrimination,id. at 254748, this case involves a relativelyell-defined class
maintaining claims arising out of a single nucleus of operative facts, as described
throughout this Opinion.
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hundred, can be the only factor needed to satsiie 23(a)(1).” Bacon v. Honda
of Am. Mfg., InG.370 F.3d 565, 570 (6th Cir. 2004l.ike other courts addressing
litigation arising from B2Bs faxes, the Court finds the numerosity requirement is
satisfied.

2.  Commonality

Likewise, Defendants appear to accept that the class salsfie23(a)(2)s
commonality requirementln order to meet the thresholthere need only be one
guestion common to the classSprague v. General Motors Coyd.33F.3d 388,
397 (6th Cir.1998). “Complete identity of issues is not required; rather, it is
enough if the resolution of one particular issue will affect all or a significant
number of the members of the putative clas#i’ re Nw. Airlines Corp. 208
F.R.D. 174, 217 (E.D. Mich. 2002)“For example, where the party opposing the
class has engaged in some course of conduct that affects a group of persons and
gives rise to a cause of action, one or more of the elements of that cause of action
will be common toall of the persons affected.ld. (internal quotation marks,
alteration, and citation omitted)T'here are amerous common questions herks
Plaintiff explains, “[the case involves common fact questions about Deferidants
fax campaign and common legal questions under the TCPA, suckhather
Defendantsfaxes weréadvertisements whether Defendants violated the TCPA

by faxing their advertisements without first obtaining express invitation or
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permission to do so; whether Plaintiff and the other class members are entitled to
statutory damages; amndhether Defendantsacts were‘willful’ or ‘knowing
under the TCPA and, if so, whether the Court should treble the statutory ddmages.
Pl.’s Mot. for Class Certification, Dk# 109, at 18. The commonality requirement
Is satisfied.

3. Typicality

The typicality element of Rule 23(a) is intended to “limit the class claims to
those fairly encompassed by the named plaistfaims.” General Telephone Co.
v. EEOGC 446 U.S. 318330 (1980). A named plaintiffs claim “is typical if it
arises from the same event or practice or course of conduct that gives rise to the
claims of other class members, and if his or her claims are based on tHegame
theory.” Beattie v. CenturyTelnc, 511 F.3d 554, 561 (6th Ci2007) (internal
quotation marks and citation omitted)The premise of the typicality requirement
Is simply stated: as goes the claim of the named plaintiff, so go the claims of the
class.” Sprague 133 F.3d at 399.As this Court has previously explained, the
“commonality and ‘typicality’ inquiries overlap to a degree,” but “commonality
focuses on similarities, while typicality focuses on differencdddrthwest
Airlines, 208 F.R.D. at 218 (internal quotation marksl &itation omitted).Here,
the differences between the potential class members areHagh clas member

received the same fax, and egmbtentialmembets claim is based on the same
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legal theory as Plaintiff. The Court finds that the typicality requirement is
satisfied.

4.  Adequacyof Representation

The fourth and final requirement Blule 23(a)s that “the representative
parties will fairly and adequately protect the interest ofctass.” Fed.R. Civ. P.
23(a)(4) “To satisfy this requirement Plaintiffs must show that: (1) the
representativesnterests do not conflict with the class membarterests, and (2)
the representatives and their attorneys are able to proskeldetion vigorously.”
In re Cardizem CD Antitrust Litig200 F.R.D. 326, 336 (E.IMich. 2001) “The
adequacy of representation requirement is designed to protect class members who
are not named as parties to the action but nevertheless who viadupel by a
subsequent judgment.Ih re Foundry Resins Antitrust Litig242 F.R.D. 393, 406
(S.D. Ohio 2007) In the original briefing regard class certification in this matter,
Defendants argued that Avio is not an adequate class representative betesse it
no personal knowledge of receiving the fax” at issDef.s Resp. to Pls Mot. for
Class Certification, Dkt. # 114, at 7. But the Sixth Cirsuitost recenbpinion in
this matter made clear that viewing or printing the fax itself is immaterial to the
TCPA claim. Imhoff 792 F.3dat 633 Further, many other potential members of
the class will undoubtedly stand in the same position as Plaintiff: having no

knowledge that the allegedly violative fax was sent to them until being contacted
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by Plantiff’s counsel about it. Plaintiff and the other class menmddeseekthe
samestatutory damages under the TCBAd those claims will be litigated in the
same manner Their interests are alignednd accordinglythe Court finds that
Plaintiff is an adequate representative of the class.

Rule 23 contains a further adequacy requirement in Rule '83¢gss
counselprovisions. That Rule mandates that ‘theurt that certifies a class must
appoint class counsél.Fed. R. Civ. P. 23(g). In appointing such counsel, the
court must consider the following four factors:

(i) the work counsel has done in identifying or investigating potential
claims in the action;

(i) counsels experience in handling class actions, other complex
litigation, and the types of claims asserted in the action;

(iif) counsels knowledge of the applicable law; and

(iv) the resources that counsel will commit to representing the class;
Id. On thesefactors, the Court agrees with other courts in this Cittwat have
found the very counsel hereAndersont+ Wanca, with Brian J. Wanca serving as
counsel Sommers Schwart®.C.,with Jason Thompsoserving as counsel; and
Bock & Hatch,LLC, with Phillip A. Bock serving as counsel to be adequate
representation in matters involving the B2B faxing matteAs Judge Tarnow
articulated in one such case:

Plaintiff's counsel are experienced lawyers who are qualified to act as
counsel for the @lss. Other courts have appointed these lawyers as
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class counsel in other class actions, in particular other class actions
involving TCPA claims. Plaintiff's counsel are expected to commit
adequate resources, both staffing and monetary, to ensure that the
class is properly represented in this case.
Exclusively Cats Veterinary Hosp. v. Anesthetic Vaporizer Servs.NocCIV.A.
10-10620, 2010 WL 5439737, at *5 (E.D. Mich. Dec. 27, 2Qt@ation omitted)
see alsalacksons Five Star Catering, Inc. \Beason No. 1010010,Dkt. # 23
(E.D. Mich. April 20, 2011)(order granting motion to certify classimhoff
Investment, LLC v. Sammichaels, |nBlo. 1310996, Dkt. # 54, 2012 WL
2036765 (E.D. Mich. May 21, 2012)(order denying motion to strike)
Accordingly, the court finds that Rule "'a3adequacy requirements are satisfied by
the proposed class hete.
D. The Class Meets the Rul23(b)(3) Requirements
Because Plaintiff proposes a class under Rule 23(b)(3), it must demonstrate
“that the questios of law or fact common to class members predominate over any

guestions affecting only individual members, and that a class action is superior to

other available methods for fairly and efficiently adjudicating the controversy.”

> Defendants also assert that the proposed class counsel are inadequate because of
“highly questionable practices and lack ofegrity” associated with the way in

which the information regarding B28 faxes was obtained and the way in which
potential class representatives were contacteekeDef.’s Resp. to Pls Mot. for

Class Certification, at 2@8. These issues have been discussed in detail in many
prior opinions, and the Court endorses the views articulated by Judge Quist in
American Copper & Brassvhich involved the exact same conduct that is at issue
here, performed by theery same attorneysSee2012 WL 3027953, at *4.
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Fed.R. Civ. P. 23(b)(3). [@fendants assert that the proposed class fails to meet
either the predominance thre superiority requirements.

With regard to predominance, Defendants make essentially the same consent
argument that they da challenging the ascertainability of the class. Because it
possible that individual recipients of thelegedly violative faxes may have
consented to those faxedgfendants arguehe potential liability of each fax is
subject to an individualized quem. SeeDef’s Resp. to Pls Mot. for Class
Certification, at 1220.

The Rule 23(b)(3) predominance inquiry can be thought of as a second step
to Rule 23(as commonalityinquiry. As the Sixth Circuit has explainedi] he
commonality requirement is satisfied if there is a single factual or legal question
common to the entire clas3he predominance requirement is met if this common
guestion isat the heart of the litigation.Powers v. Hamilton Cnty. Pub. Defender
Comnin, 501 F.3d 592, 619 (6th CR007)(citation omitted) As discussed above
regarding the ascertainability and Rule 23(a) amalythe Court finds that
common issues predominateThe heart of this litigation arises from a single
campaign of faxes sent by a single seDefendants Each allegedly violative fax
was identical in its substancéAnd critically, all of the potential class members
claims are brought under the same federal statute and are based on identical legal

theories that can be uniformly resolved togetheeePalm BeachNo. 1280178,
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at 18 (S.D. Fla. Aug. 5, 2015xclusively CatsNo. CIV.A. 1010620, 2010 WL
5439737, at *5 (E.D. Mich. Dec. 27, 2010). While it is undoubtedly true that some
individualized issues may arise involving consent, there isdioationthat those
Issues are so widespread so as to overcomeutimerousand foundationailssues
common to all members of the cldsSeeChapman 2014 WL 540250, at *15
(“Predominance. .is a qualitative, not quantitative assessment, and the
defendants have identified no basis to believe that this case will be different than
the‘normal § 227 class action in which the common issues arising from the near
simultaneous transmission, by the same defendant, of the same unsolicited fax
predominatever potential distinctions between a small portion of the &)ass.

With regard to superiority, Defdants argument is no different. They
maintainthat“because of the level of individualized inquiry[,] a class action is not
more efficient.” Defss Reg. to Pl's Mot. for Class Certification, &5. For the
reasons explained above, the Court does not find the individualized inquiries to be
so burdensome that they overcome the benefit of litigating these claims through the

class action deviceAs othercourts have explaed, “[g]iven the large number of

® Defendants alscaise standing arguments as a basis for denying the class under
Rule 23(b), as Defendantsrief was submitted prior to the Sixth Cir¢sidecision
finding that Plaintiff has Article Ill standing in this cadgef.’s Resp. to Pls Mot.

for Class Certification, at 224. Accordingly, for the samereasons thgiven by

the Sixth Circuit as to whyPlaintiff has standing to raise this claibefendants
argument thatclass certificatiorshould be denied based on a lack of standneg
unavailing
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purported meiers in this suit and the similarity of their claims, disposition by
class action is an efficient use of judicial resoufcd2alm BeachNo. 1280178,

at 19 (S.D. Fla. Aug. 5, 2015). Defendants would halleof the thousands of
potential litigants here bring their claims separately; the Court does nohifnid t

be an efficient solutionSee Chapmar2014 WL 540250, at & (“There are up to
10,145 plaintiffs in this suit with the same claim under the same federal statute.
With that large number in mind, it is impossible to imagine individual lawsuits;
disposition by class action is certainly, in this case, an efficient use of judicial
resources). Further, the TCPA provides an example of acalted “negative
value suit,” where the time, expense, and effort of bringing a claim of a single
violation of the statute will not be worth the p#yto many litigants ultimately
chilling enforcement of the law class actions cannot daought See id. Am.
Copper & Brass, Inc. v. Lake City Indus. Products,,IhMn. 1:.09CV-1162, 2012

WL 3027953, at *4 (W.D. Mich. July 24, 2012) ‘aff 757 F.3d 540 (6th Cir. 2014)
(“This type of case weighs in favor of the class action as a supeviacedUnder

the TCPA, the maximum recovery for each class member is $1500Hence,
individual class members are unlikely to litigate TCPA cldimsin such cases,

the class action device provides value in allowing potential plaintiffs to share th
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burden of litigating the claimm For these reasons, the Court finds that the
superiority requirement of Rule 23(b)(3) is satisfied.
IV. CONCLUSION

For all d the foregoing reasons,

IT IS HEREBY ORDEREDthat Plaintiffs Motion to Certify Class (Dkt. #
109)is GRANTED. The Court will certify the following class:

All persons sent one or more faxes on November 13, 2006, December

4 2006, or December 5, 2006 from “Alfoccino Restaurant” with a

coupon offering “15% OFF Your Total Catering or Banquet Food Bil

Up to $100” and listing the website www.alfoccino.com.

IT IS FURTHER ORDERP that, pursuant to Fed. R. Civ. P. 23(9g),
Plaintiff’s counsel- Brian J. Wanca of AndersonWanca,Jason J. Thompson of

Sommers Schwartz, P,Cand Phillip A. Bock of Bock &Hatch LLC -- are

appointed as class counsel.

" Last, hie Court notes thalhe defendants iAmerican Copper & Brasapparently

did not challenge the district colgtfinding that the class satisfied the Rule 23(a)
and 23(b) requirements, instead raising the standing and ascertainability
arguments. See American Copper & Brasg57 F.3d at 541.Accordingly, that
opinion contains no analysis under R@@ The district court in that case did,
however, certify the class under a similar Rule 23 analysis as conducted here, and
the Sixth Circuit found no reason to disturb that certificaticdBee American
Copper & Brass2012 WL 3027953, at *8.
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IT IS FURTHER ORDERBP that Plaintiffs counsefile a proposedlass
notification form which complies with FedR®. Civ. P. 23(c), together with a
statement describing the method by which the notice will loeiged to class
members and a list of persons to whom the notice will be sent.

IT IS SO ORDERED.

Dated: December 14, 2015 s/Gerald E. Rosen
ChiefJudge, United States District Court

| hereby certify that a copy of the foregoing document was served upon the parties
and/or counsel of record december 14, 201%y electronic and/or ordinary
mail.

s/Julie Owens
Case Manager, (313) 23435
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