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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
DERRICK LEE SMITH,
Petitioner, Case No. 10-11052

Honorable Laurie J. Michelson
V. Magistrate Judge Mona K. Majzoub

CATHERINE S. BAUMAN,

Respondent.

ORDER DENYING PETITIONER 'S MOTION TO ALTER
OR AMEND THE JUDGMENT [161] AND MOTION TO
GRANT THE MOTION TO ALTER OR AMEND THE JUDGMENT [162]

On March 19, 2018, now retired District Judighn Corbett O’Meara granted Petitioner
Derrick Lee Smith permission to file an affidiawut denied his motions for release on bond and
for a writ of habeas corpus based on newlyalisced evidence. Following reassignment of the
case, Smith asks this Court to alter or achthe March 19, 2018 ordédile argues the decision
was erroneous, not based on proper facts, anpignad capricious, andoaostituted an abuse of
discretion. This Court disagrees. Accordinglye thotion to alter or aend the judgment, (ECF
No. 161), and the related motion to grant the amto alter or amend the judgment, (ECF No.
162), will be denied.

l.

The charges against Smith arose from tlim&ping and sexual assault of two women in
Detroit, Michigan on January 13, 2008. Smilkaded no contest on @ber 14, 2008, to two
counts of kidnapping, Mich. Compaws § 750.349, and six countsasiminal sexual conduct in

the first degree, Mich. Comp. Laws 8§ 750.520b([Lj¢exual penetratioduring the commission
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of another felony). There was no plea agreementtheutrial court agreed to sentence Smith at
the low end of the sentencing guidelines, whigre scored at 270 to 450 months (twenty-two
and a half to thirty-seven ardhalf years). On October 29, 2008, the trial court sentenced Smith
within the sentencing guidelineseaht concurrent terms of twenty-two and a half to seventy-five
years in prison.

Smith appealed his convictions and sentebaéthe Michigan Cotirof Appeals denied
leave to appeal “folack of merit inthe grounds presented?eople v. Smith, No. 294843 (Mich.

Ct. App. Jan. 4, 2010), and on May 25, 2010, the Michigan Supreme Court denied leave to appeal
because it was not persuaded to review the is@eple v. Smith, 486 Mich. 929; 781 N.w.2d
818 (2010) (table). Smith pursued other post-cormictemedies in state cawvithout success.

Meanwhile, on March 16, 2010, Smith filed hidbbas corpus petition. (ECF No. 1.) Three
months later, he requested and was subsequeantiyegra stay of the federal proceeding while he
pursued state-court remedies. (ECF No. 4, 7.)

On April 30, 2012, Smith filed an amended petition (ECF No. 20), and on July 19, 2012,
Judge O’Meara re-opened thiase. (ECF No. 21.) The case was stayed and re-opened one
additional time (ECF No. 43, 65), and on Sepber 26, 2014, Smith filed a second amended
petition. (ECF No. 66.) The State filed an answeethe petition (ECF No. 73), and on March 9,
2016, Judge O’Meara denied the petition on thetmgECF No. 122.) The Sixth Circuit Court
of Appeals then denied Smith’s motion for atidieate of appealability on January 31, 2017. (ECF
No. 138.)

Meanwhile, Smith filed a successive motion for fdliem judgment in the state trial court.

He challenged the scoring ofshsentencing guidelines and alslkegéd that he recently became

aware that his sentence included a provisionlifetime electronic monitoring. The trial court



denied Smith’s motion because Smith had failed to identify either newly discovered evidence or a
retroactive change in the la®ee People v. Smith, No. 08-8639-01-FC (Wayne Cty. Cir. Ct. Aug.

8, 2016) (unpublished). The Michigan Court of &pfs denied leave to appeal on the ground that
Smith had failed to establishaththe trial court erred in dging his post-conviction motiorgee
Peoplev. Smith, No. 335215 (Mich. Ct. App. Feb. 6, 201The Michigan Supreme Court denied
leave to appeal because Smith’s motion for relief from judgment was barred by the Michigan court
rule governing second or successive moti@as.People v. Smith, 501 Mich. 945; 904 N.w.2d

609 (2017).

Smith also filed several post-judgment motionthis Court, including one which he titled
“Motion for Leave to File Motion for Granting Wrof Habeas Corpus Based on New Claims . . .
Showing the Judgment of Sentence is lllegal . . . .” (ECF No. 133.) Judge O’'Meara transferred that
motion to the Sixth Circuit Court of Appealsasecond or successive habeas petition pursuant to
Inre Sms, 111 F.3d 45 (6th Cir. 1997, a@bnzalez v. Crosby, 545 U.S. 524 (2005). (ECF No.
137.) The Sixth Circuit remanded the case to Judiyge@’a for a decision on the merits of Smith’s
motion, finding it was not a second or sucoassiabeas petition. (ECF No. 139.)

Judge O’'Meara subsequently addressed Snatlysments on the merits and rejected them
on March 19, 2018. (ECF No. 158.) Smith appealeddécsion (ECF No. 159) and then filed in
this Court the pending motion to alter oreamd the March 19, 2018 order. (ECF No. 161, 162.)

I.

Although Smith’s motion refers to Federal Ralef Civil Proceduré0(c) and 59(c), he
appears to be bringing the motion under Federdéd RLCivil Procedure 59(e), which allows a
party to move to alter or amend a judgmuiithin twenty-eight days of the judgmeriThe

purpose of Rule 59(e) it allow the district ourt to correct its own errors, sparing the parties



and appellate courts the burderuahecessary appellate proceedingddivard v. United States,
533 F.3d 472, 475 (61hir. 2008) (quotingrork v. Tate, 858 F.2d 322, 326 (6thir. 1988) (quoting
Charlesv. Daley, 799 F.2d 343, 348 (7th Cir. 1986)).

“A district court may grant a Rule 59(e) numtito alter or amend judgment only if there
is: ‘(1) a clear error of law; (2) newly discoveredd®nce; (3) an intervening change in controlling
law; or (4) a need to prevent manifest injusticél&nderson v. Walled Lake Consol. Sch., 469
F.3d 479, 496 (6th Cir. 2006) (quotitigtera Corp. v. Henderson, 428 F.3d 605, 620 (6th Cir.
2005)). This standard is consistent with thisraiss local rule on motions for reconsideration,
providing that “The movant must not only demivate a palpable defect by which the Court and
the parties and other persons entitled to bechearthe motion have been misled but also show
that correcting the defewtill result in a different dispositioof the case.” LR 7.1(h)(3) (E.D. Mich.
July 1, 2013).

.

Smith’s main argument is that, before he pleaded no contest, the state trial court did not
inform him that he would be subject to lifegnelectronic monitoring flowing his release from
prison. Smith contends that thimlated Michigan Court Rul6.302 and his right to due process
and also rendered his no-contgsta involuntary. Smith furthealleges that th State never
addressed this issue and Judg®€dra failed to acknowledge tistate’s failure to address the
issue.

But Judge O’Meara did adjudicate the ssn his March 19, 2018 ruling. He concluded
that the failure to advise Smith of the lifegnelectronic monitoring griirement did not render
Smith’s plea involuntary, unknowing, or a violation of due procasdge O’Meara also found no

Eighth Amendment violation. So the issue raibgdSmith was addressed in the March 19, 2018



order, and Smith fails to identify any clear error of law or manifest injustice. Thus, Smith is not
entitled to relief from Jdige O’Meara’s order.

Next, Smith alleges that Judge O’Meara faitedconsider the fact that Sergeant David
Cobb of the Detroit Police Department forced tive victims to falsify the kidnaping and rape
allegations. Smith asserts that whiledge O’Meara granted leave tke faffidavits on that issue,
he failed to consider whether the asations against him were false.

The only affidavits submitted by Smith wdres own. They say nothing about the victims
recanting their testimonyS¢e ECF No. 126, 150.) And the Cduras not found any recanting
affidavits from the victims in the record, or aaffidavit from Officer Cobbstating that he framed
Smith for the crimes of kidnaping and rape. SoGbert declines to grant relief on Smith’s claim
regarding Sergeant Cobb and recanting affidavits.

In a final claim, Smith alleges thabhe March 19, 2018, decisi was arbitrary and
capricious because: (1) it allowed Smith’s stadert judgment to stand even though Smith’s no-
contest plea was invalid2) it denied Smith’s post-judgmentotions even though it states that
reasonable jurists could debate igmies and that the issues desdurther review; and (3) Judge
O’Meara’s decisions have alwaysepein favor of the State.

Judge O’Meara’s 18-page decisidetails his analysis of tHacts and law. The Court has
already addressed the issue ofvhkdity of Smith’s plea. And th fact that Judge O’Meara ruled
against Smith but also granted him a certificHtappealability in no way renders the March 19
decision arbitrary and capricious.

V.
Smith has failed to show any clear error af lar palpable defect in the March 19, 2018

order, or that relief from thairder is necessary to prevent manifest injustice. Nor is Smith relying



on newly discovered evidence oriatervening change in contraily law. Accordingly, the Court
denies Smith’s motion to alter or amend the judgt (ECF No. 161) and Smith’s motion to grant
the motion to alter or amendetiudgment (ECF No. 162.)
IT IS SO ORDERED.
s/Laurie J. Michelson

LAURIE J. MICHELSON
UNITED STATES DISTRICT JUDGE

Date: December 11, 2018

CERTIFICATE OF SERVICE

| hereby certify that a copy dfie foregoing document was served upon counsel of record
and/or pro se parties on this date, Decenlder2018, using the Electronic Court Filing system
and/or first-class U.S. mail.

s/William Barkholz
Case Manager




