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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ERIC KUHN
Raintiff,
V. Case No. 10-11191
Honorable Denise Page Hood
WASHTENAW COUNTY, and
LIEUTENANT JAMES ANUSZKIWICZ,
individually and in hs official capacity,
jointly and severally,
Defendants.

/

ORDER GRANTING DEFENDANTS’ MOTI ON TO DISMISS AND MOTION FOR
SUMMARY JUDGMENT, DENYING PLAI NTIFF'S MOTION TO REOPEN
DISCOVERY AND DISMISSING TH IS ACTION WITH PREJUDICE

BACKGROUND

On March 25, 2010, Plaintiff Eric Kuhn (“Kuhp"an African American, filed the present
action against Defendants Washtenaw Countylandmes AnuszkiwiczAgainst the County
only, Kuhn alleges Retaliatory Discharge undi2 U.S.C. § 1983 (Count I), violation of
Michigan Whistleblower Protection Act, M.IC.8§ 15.631 (Count Il), employment termination
without due process (Count lll)nd retaliation in violdion of Title VII (Count VI). Against Lt.
Anuszkiwicz only, Kuhn alleges ttiious interference with ®iness expectancy (Count V).
Against both the County and Lt. Anuszkiwicz, Kudifeges racial discrimation in violation of
42 U.S.C. § 1981 (Count IV), racial discriminatiand harassment in violation of Title VII
(Count VIII), and racial discrinmation and harassment in violation of Michigan Civil Rights Act

(Count IX).
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The present action follows Kuhn’s termiiwen from the Washtenaw County Sheriff’s
Office in January 2010. On October 20, 2008hK stopped Marianne Joseph for a traffic
violation (Def.’s Ex. 1). Joseph exitéetr vehicle and fled the scemé. Deputies Holly Farmer
and Charles Hunt provided backup (Pl.’s Ex.C3puty Hunt was the first to contact Joseph and
arrested her in a nearby neighthood. (Def.’s Ex. 1, Pl.’s Ex. 5). While in the squad car, Joseph
threatened to report that Kuhn raped her and inglictitat her claims wodlbe believed because
she was white and Kuhn was African American. (Def.’s Ex. 1)

Sgt. Marlene Radzik spoke with Joseph, who alleged that Kuhn raped her (Def.’s Ex. 1,
Pl.’s Ex. 1). After Sgt. Radzik spoke withséph and Kuhn and reviewed the in-car video, she
concluded that the rape did raatcur and reported so to LtnAskiewicz. (Def.’s Ex. 1, 19, 20;
Pl.’s Ex. 1). Lt. Anuskiewicz istructed Sgt. Radzik to contact the Michigan State Pblide.
Defendants allege that Sgt. Radzik was unabt®ntact the State Roe and Lt. Anuskiewicz
indicated that he would followp if necessary. (Def.’s Ex. 19, 2Q}. Anuskiewicz reported to
Sgt. Radzik that there was no need to contact igéchState Police and instructed Sgt. Radzik to
file a police report against Joseph for filing a égielice report, initiate an internal service
complaint, and prepare a one-page memo ofatiens and actions take(Def.’s Ex. 21).

After Joseph went to the hospital reportrage and a rape kit was completed and logged
into evidence, Lt. Anuskiewicz was instructed togass the rape kit, which was sent to the State

Police for analysis. (Def.’s E24). Judi Swidan, property officgorepared the paper work for

! Defendants allege that they were required to opercamgblete an internal investigation according to Washtenaw
County Sheriff's Office Polig and Procedure 1V, which reads “[tlhe Washtenaw County Sheriff's Office

will accept and investigate all compl&srabout the conduct of its employees from any citizen...Following a
thorough and impartial examination of the available faghfalmation, it will be determined if improper employee
conduct did in fact occur.” Section V.B.2.d.(1) furthedicates that any allegation of improper conduct will be
investigated regardless of its apparent validity. (Def.’'sl&z). A citizen’s complaint receives a specific number and
cannot be voided once issued. (Def.’s Ex. 17). Defendantgdhat an internal investigation is separate from a
criminal investigation pursuant to the citizen’s complaivitcy. Any criminal investigation pursuant to citizen’s
complaint must be investigated by an outside agency. (Def.’s Ex. 18).
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the rape kit to be sent to the State Policaafalysis (Def.’s Ex. 25; Pl.’s Ex. 7). Kuhn alleges
that Lt. Anuskiewicz directed Swidan to list Kuhn as the suspect. (Pl.’'s Ex. 6). In November
2008, the State Police analysis daf tlape kit was negative for sexaasault. (Pls Ex. 8). The
submitting officer, Judi Swidan, listed Kuhn asuspect on the Submission report and citizen’s
complaint. (Pl.’s Ex. 7).

On December 6, 2008, Kuhn requested atimgevith Lt. Anuskiewicz and Commander
Hall-Beard regarding his coerns. (Def.’s Ex. 28). Commder Hall-Beard responded on
December 7, 2008 that she and Lt. Anuskiewreze available to meet. (Def.’s Ex. 31).
Commander Hall-Beard indicaten her email that Kuhwas not under any internal
investigation or had been clgad with any policy violationd. Sgt. Radzik informed
Commander Hall-Beard thatcitizen’s complaint had beentiated against Kuhn. (Pl.’s Ex. 9).
Kuhn and his union representative canceledtieeting. (Def.’s Ex. 32). Commander Hall-
Beard later emailed Lt. Anuskiewicz asking wdngitizen’s complaint was opened. (Def.’s EXx.
34; Pl.’s Ex. 10). After indicating that thheinderstanding of the policy were different,
Commander Beard-Hall dicted Lt. Anuskiewicto stop further actiord. Before Commander
Beard-Hall stepped down as Commander, she submitted paperwork to have the complaint
against Kuhn closed. (PI's Ex. 13).

Dieter Heren assumed the positaffCommander on January 1, 2009. Per Lt.
Anuskiewicz’s request, Sgt. Rak forwarded her report dduhn to Heren. (Pl.’s Ex. 1).
Commander Heren directed Sgt. Radzik tmplete an internahivestigation of Kuhn on
January 2, 2009. (Def.’s Ex. 35). Commander Henmailed Kuhn on March 4, 2009 to inform
him that the internal investigion was closed and sent a memo on March 18, 2009. (Def.’s EXxs.

7, 35). On March 18, 2009, Kuhn filed a complaint against Lt. Anuskiewicz for unprofessional



behavior. (Def.’s Ex. 36). Under Sheriftaszek assigned Commander Heren to the
investigation. (Pl.’s Ex. 4, pp. 10-11).

Kuhn began treating with Dr. LaMaurice Garnder, a psychologist, in February 2009.
(Pl.’s Ex. 16). Kuhn requestanedical leave beginning on May 30, 2009 based on stress. Kuhn’s
primary care physician provided dtér stating that Kuhn was excused from work from May 30,
2009 until June 21, 2009. (Def.’s Ex. 39). Kuhnréquest was approved on June 12, 20009.
(Def.’s Ex. 40).

On June 23, 2009, Kuhn emailed Under Sh&iéfszek requesting additional leave.
(Def.’s Ex. 41). His physician indicated the could not return to work until August 3, 2009.

He provided a second letter stating that headook return to work url October 4, 2009. (Def,’s
Ex. 42). He was approved for leave until August 29, 2009.

On July 23, 2009, Kuhn emailed Union Prestdéarry Valentine and several others
indicating that he was “awaud several incidents involving leér deputies who were ignored,
mistreated, unfairly targeted and denied abeanent because they spoke up about misconduct.”
(Pl.’s Ex. 18). Kuhn also inditad that he dealt with racial issues while working in Salem
Township and was reassigned to West Willow in Ypsilanti Township because he was African
American.ld.

On August 28, 2009, Kuhn requested to be placed on paid adatinsieave pending
the completion of the investigati and approval of his returnwrk from his medical doctor.
(Def,’s Ex. 44). Under Sheriff Ptaszek appréwauhn for unpaid leavim accordance with
Article 21.1 of the collectiveargaining agreement. (Def.’s Ex. 45). On August 29, 2009,
Michelle Murray, the County’s Benefit Managadvised Kuhn by letter that he had exhausted

his 12 weeks of FMLAdave. (Def.’s Ex. 43).



On August 28, 2009, Kuhn emailed County Adrsirator Bob Guenzel with a similar
email as that he sent to the Union Presidergf.(DEX. 46). At the time of this email, Under
Sheriff Ptaszek or Commander Dieter, who were both copied on the original email, had not
responded. In the August 2009 email, Kuhn repgbtibat he has “seen first hand several
incidents involving other deputies who were igggh mistreated, unfairly targeted, or denied
advancement because they spoke up about misconttld{tihn also stated that he was fearful
of the administration and the influenthey had over a person’s careédrThe email was
forwarded to the County’s Risk Manager Jidgmer and she contacted Kuhn to arrange a
meeting to address his concerns. (Def.’s4%.48). Kuhn met with Under Sheriff Ptaszek, Judy
Kramer, and Diane Heidts on September 10, 2D@®%endants allege that Ms. Heidt told Kuhn
during this meeting that a medical release wegsiired before Kuhn could return to work. Kuhn
denies receiving this instruction.

On October 5, 2009, Kramer sent Kuhn an email regarding his rights under the
Whistleblowers Protection Act and a copy of fat. (Def.’s Ex. 48). Defendants allege that
they made several attempts to gather inforomafiiom Kuhn regarding hisvestigation but were
refused. (Def.’s Ex. 8). On November 16, 2009, Urileeriff Ptaszek emailed Kuhn to inform
him that the investigation of Lt. Anuszkiewicz sveomplete and to arrange his return to work.
Id. Kuhn forwarded a doctor’s note stating thatbald not return to work until January 3, 2010.
(Def.’s Exs. 8, 10). The Under Sheriff granted #dditional request birtformed Kuhn that the
additional leave was “extraordinarghd he did “not envision &énding any further.” (Def.’s Ex.
8).

On December 11, 2009, Kuhn emailed Sheritiy@n stating that he was excused from

work by a doctor until March 31, 2010 and wantedeiguest additionakhve. (Def.’s Ex. 9).



Under Sheriff Ptaszek emailed Kuhn on December 30, 2009 advising Kuhn that his
“employment with the Washtenaw County Sfier Office will terminate effective Monday
January %, 2010.” (Def.'s Ex. 11). Kuhn’s Union peesentative, Robert Losey, “strongly
encourage[ed]” that Kuhn, “if...at all possibleeturn to work on January 3rd, 2010.” (Def.’s
Ex. 12). On January 4, 2010, Kuhn'’s attorney sdetter informing Under Sheriff Ptaszek that
“Kuhn will not be reporting to duty.” (Def.s Ex. 14).
Il. ANALYSIS

A. Standard of Review

1. Motion for Summary Judgment

Summary judgment under Rule 56(a) is ampiate in cases wherthe pleadings,
depositions, answers to interrogats, and admissions on file, tager with the affidavits, if
any, show that there is no genuine issue amyomaterial fact and that the moving party is
entitled to judgment as a matter of lawZélotex Corp. v. Catretd77 U.S. 317, 322 (U.S. 1986).
The moving party bears the burden of demonsigatiat summary judgmeigt appropriate.
Equal Employment Opportunity Comm’nWacMillan Bloedel Containers, Inc503 F.2d 1086,
1093 (6th Cir. 1974). The Court must consitler admissible evidence in the light most
favorable to the non-moving part§gagan v. United States of Ard42 F.3d 493, 497 (6th Cir.
2003).

“At the summary judgment stage, facts musviasved in the light most favorable to the
nonmoving partynly if there is a ‘genuine’ dispute as to those fac&cbtt v. Harris 550 U.S.
372, 380 (2007) (emphasis added). To creataaige issue of materidct, the nonmovant
must do more than present “some evidence” of putiesl fact. Any disputas to a material fact

must be established by affidavis other documentary evidencEed. R. Civ. P. 56(c). “If the



[nonmovant’s] evidence is merely colorablejsonot significantly probative, summary judgment
may be granted.’/Anderson477 U.S. at 249-50 (citations d@tad). Accordingly, a nonmovant
“must produce evidence that would be sufficientetguire submission to éhury of the dispute
over the fact.”Mathieu v. Chun828 F. Supp. 495, 497 (E.D. Mich. 1993) (citations omitted).
“When opposing parties tell two different storiese of which is blatantly contradicted by the
record, so that no reasonableyjeould believe it, a court shalihot adopt that version of the
facts for purposes of ruling on a motion for summary judgm8oatf 550 U.S. at 380.
2. Motion to Dismiss

A Rule 12(b)(6) motion to dismiss tests the legal sufficiency of the plaintiff's complaint.
Accepting all factual allegations &rsie, the court will review the complaint in the light most
favorable to the plaintiffEidson v. Tennessee Dep't of Children's S&¢6 F.3d 631, 634 (6th
Cir. 2007). To survive a motion to dismiss, thenpdaint must state sufficient “facts to state a
claim to relief that is plausible on its fac&&ll Atlantic Corp. v. TwombJ\650 U.S. 544, 570
(2007). The complaint must demonstrate moam th sheer possibility that the defendant’s
conduct was unlawfud. at 556. Claims comprised of “lalsehnd conclusions, and a formulaic
recitation of the elements afcause of action will not dold. at 555. Rather, “[a] claim has
facial plausibility when the plaintiff pleads faetl content that allows the court to draw the
reasonable inference that the defendathable for the misconduct alleged$hcroft v. Igbal
556 U.S. 662, 129 S. Ct. 1937, 1949 (2009).

B. Section 1983

To maintain an action under 42 U.S.C 8 1983 amfiff must demonséte that he or she
was deprived of a right guaranteed by the Gtrigin or laws of the United States by a person

acting under color of state lawlagg Bros. v. Brooks436 U.S. 149, 155 (1978). Municipalities



may also be held liable under section 1988nell v. Dept. of Soc. Seyvt36 U.S. 658, 690
(1978). A municipality may only be heldsgonsible under 81983 for an official policy,
practice, or custom that causes a constitutional injdryat 690;Pembaur v. City of Cincinnati
475 U.S. 469, 480-81 (1986T.he policy must be the “moving force” behind the violation.
Monell, 436 U.S. at 694. In fact, “a plaintiff mugtentify the pdicy, connect theolicy to the
city itself and show that the particular injumas incurred because of the execution of that
policy.” Searcy v. City of Daytor38 F.3d 282, 287 (b6Cir. 1994) (quotingCoogan v. City of
Wixom,820 F.2d 170, 176 (6th Cir.1987)). Abserd Hdoption of awfficial policy, a
municipality may be liable if there is “persast widespread practiad city officials or
employees which is so common in law as to cortstiiucustom that fairly represents municipal
policy.” Id. at 691. A municipality cannot be helcariously liable for the actions of its
employeesld.
1. Retaliatory Discharge

Kuhn alleges that Washtenaw County retatlaigainst him in vi@tion of the Equal
Protection Clause of the Foeenth Amendment by terminatingsl@mployment when he filed a
complaint against Lt. Anuszkiewicz. Defendaatgue that there iso right under the Equal
Protection Clause to be free from retaliatzord Kuhn has failed to plead the existence any
custom or policy that would subject Washtern@ounty to municipaliability under section
1983. In his response, Kuhn does not argue agaisgtdint. The Court ages with Defendants.
“[A] pure or generic realiation claim simply does not imphte the Equal Protection Clause.”
Strouss v. Michigan Dep't. of Correctiqrigb F.Supp.2d 711, 734 (E.D.Mich. 19983g also
R.S.W.W., Inc. v. City of Keego Harb@97 F.3d 427, 440 (6th Cir. 2005) (“[R]etaliation claim

does not, however, arise undee thqual Protection ClauseRatliff v. DeKalb County62 F.3d



338, 341 (11th Cir. 1995) (“[N]o clearly establisheght exists under thegeial protection clause
to be free from retaliation”). Furthermore, Kuho@mplaint fails to identify a custom or practice
attributed to Washtenaw Courttyat would subject it to muaipal liability. Defendants are
entitled to judgment as a matter of law on the retaliatory discharge claim against Washtenaw
County.
2. Due Process Violation

Kuhn alleges that Washtenaw County ternmedatim without prowding him with notice
or an opportunity to be heard. Defendants atgaethe County provided him with sufficient
notice of termination and sufficient post-teriailon process. Kuhn mayoperly assert a due
process claim if he had a recognizedgarty interest in agtinued employmentCleveland Bd.
of Educ. v. Loudermill470 U.S. 532, 538 (1983p0ard of Regents v. Ro#h08 U.S. 564, 576-
78 (1972). The discharge of an employee with suphoperty interest is not offensive to the
constitution when the discharge is premgtby notice and an opportunity to respadkveland
470 U.S. at 541-42. The tenured public employemiiled to oral ovritten notice of the
charges against him, explanation of the empleyevidence, and an opportunity to be he&td.
at 546. The availability of post-termination pess allows for a less formal pre-termination
processGuarino v. Brookfield Tp. Trustee®80 F.2d 399, 409 (6th Cir. 1992). The pre-
termination hearing does nloave to be elaborat®lorrison v. Warren375 F.3d 468, 474 (6th
Cir. 2004).

Here, Defendants contend that Kuhn \gasn sufficient notice of his impending
discharge. Kuhn counters that thade stated that his employmenill terminate and not that it
mayterminate. Kuhn received sudfent notice of terminatiotdnder Sheriff Tsaczk emailed

him on December 30th. The letter explainedrdesons for Kuhn’'s termination and provided



that Kuhn’s termination was efttive on January 4th. Kuhn had fidays to voice his concerns
regarding the termination de@si. Kuhn’s union representativeavadvised Kuhn to report to
work on January 3rd. Instead, Kuhn’s attornayverded a letter stating that Kuhn would not
report for work on the 4th. Kuhn was not entitlectstatement that he would not be terminated
if he advanced evidence@wing his fitness to work“The employee, beingonfronted with the
charges against him or her and being offeredtiace to give a verm of the incident, is
responsible for the choice to not offer any competing evideBeeKner v. City of Highland
Park, 901 F.2d 491, 496 (6th Cir. 1990). Kuhn wasgegi several days’ prior notice and could
have provided reasons why his employment shaol be terminated. He instead chose to
provide a letter communicating hrgent to not report to work.

Defendants argue that Kuhn was given swgfitipre-termination process because he
could have pursued arbitration. Kuargues that the right to pursasbitration lies exclusively in
the discretion of the Union. Kuhn’s arguméats. The Union’s decision against pursuing
arbitration on Kuhn’s behalf does not ieetf amount to a dugrocess deprivatiofiRhoads v.
Board of Educ. of Ma®iver Local School Dist103 Fed.Appx. 888, 898, 2004 WL 1559481, 7
(2004). Kuhn also had a right under the collexbargaining agreement to pursue his own
grievances without interventidrom the Union. (Def.’s Ex. 51). Kuhn grieved his termination
through his Union but the Unioredlined proceeding with arbitran. Arbitration was sufficient
post-termination procesSee Rhoad<.03 Fed.Appx at 89®Jlorrison, 375 F.3d at 474-76.
Defendants are entitled to judgment as a mafte&aw on the due process violation claim.

C. Race Discrimination

Race discrimination cases apply the buardkifting approach articulated McDonnell

2 Kuhn argues that he was entitled to notice of the USHeriff's decision that Kuhn's discretionary leave would
not be approved. Kuhn has not provided any support for this proposition that he is entitled to such notice.
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Douglas Corp. v. Greert11 U.S. 792 (1972).The approach requiresetiplaintiff to establish a
prima facie casand create a presumption of discrimination by showing by a preponderance of
the evidence: (1) that he/she belongs to a protected class; (2) that he/she was subjected to an
adverse employment action; (3) that he/she watsfopd for the job; and (4) that he/she was
treated differently from similarly situadl employees from a nonprotected cldsDonnell
Douglas,411 U.S. at 80ZTalley v. Bravo Pitinio Restaurgr®l F.3d 1241, 1246 (6th Cir.
1995);Wilcoxon v. Minnesota Mining & Mfg. C&35 Mich. App. 347, 361 (1999).
Alternatively, a plaintiff couldestablish a prima facie calsg presenting credible, direct
evidence of discriminatory intenferbovitz v. Fiscal Court of Adair Count§25 F.2d 111 (6th
Cir. 1987).

If a plaintiff proves grima faciecase, the burden shifts to the employer to articulate
some legitimate, nondiscriminatory reason for the employment dedidaconnell Douglas
411 U.S. at 802-803. Once the employer carrissiirden, the burden shifts back to the
plaintiff to prove by a preponderance of the evide that the legitimate reasons offered by the
employer were merely pretext for discriminatitth; Ang v. Proctor Gamble C0932 F.2d 540,
548 (6th Cir. 1991). The plaintiff ngameet this burden by showing) the stated reasons had no
basis in fact; (2) the stated reas were not the actual reasonis(3) the stated reasons were
insufficient to explain the employer’s actiongheeler v. McKinley Enter837 F.2d 1158, 1162
(6th Cir. 1991). The burden of persuasionals, however, remains with the plaint#t. Mary’s
Honor Ctr. v. Hicks509 U.S. 502, 511 (1993).

Defendants argue that Kuhn is unablehovs that he was sudgt to an adverse

3 Kuhn asserts a claim under 42 U.S.C. § 1981, Title VIl racial discrimination, and racial discrimination under
Michigan Civil Rights Act. The standard that governs Tilecases and that governs Michigan’s Civil Rights Act
are the saméee Kitchen v. Chippewa Valley Schp825 F.2d 1004, 1011-12 (6th Cir. 1987). The same is true for
the analysis required for a claim under section 18&dini v. Oberlin College440 F.3d 350, 358 (6th Cir. 2006).

The Court will analyze all racial discrimination claims, both federal and state, together.
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employment action, that he was qtiall to work or that he waseated different than similarly
employees. Kuhn does not appear to dispufemants’ argument as to whether he was
qualified but instead counters that there is genigisige of material fact as to whether he was
treated differently than similarly situated ey¢es and that the actiovestigating Kuhn was
an adverse employment action.

Kuhn offers no direct evidence of disparate treatment. The Court will consider whether
Kuhn is able to establishmima faciecase.

The Court finds that there @ issue of material fact & whether Kuhn was treated
differently than similarly situated employees. An employee whom a plaintiff seeks to use as a
comparable must be similarly situated‘all of the relevant respects€rcegovich v. Goodyear
Tire & Rubber Cq.154 F.3d 344, 352 (6th Cir. 1998). The failure to identify a similarly situated
employee who was treated more favorably tharpthitiff is fatal to tie plaintiff’s claim under
a disparate treatment theolitchell v. Toledo Hospital946 F.2d 577, 583 (6th Cir. 1992). The
similarly situated employee must have the sanpesvisor, be subject to the same standards, and
engaged in conduct of comparabéxiousness to the plaintiffl. Kuhn notes that Sgt. Radzik
was accused of groping a young man’s groin afeen conducting an arrest and there was no
citizen’s complaint or internal investigatidited against her. Although Sgt. Radzik was not
accused of rape as Kuhn was, a jury couldfstidl that the two were siilarly situated. Sgt.

Radzik and Kuhn were accused of inappropriateduct while on duty and both were accused of
conduct that could have had ser$ consequences if proven trueaddition, the allegations
against Sgt. Radzik, like thoagainst Kuhn, were deemed unfounded. Yet, Sgt. Radzik, unlike
Kuhn, was not required to endureiaternal and external investigation even after the allegations

were proven baseless.
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Kuhn does not argue that the adverse actiont@termination itself but rather that the
investigation constituted thel@erse action. The Complaint iddigs the adverse action as the
investigation. (Compl. 11 74, 97). The Court finds thate is no issue ohaterial fact as to
whether Kuhn was subject to an adverse empémtraction. The act of investigating possible
employee misconduct is not an adverse actae Dendinger v. Ohi@07 Fed.Appx. 521, 527
(6th Cir. 2006) (“We have repeatedly held, hoamthat neither an internal investigation into
suspected wrongdoing by an employee nor that employee's placement on paid administrative
leave pending the outcome of such an investigation constantedverse employment action”);
Peltier v. United State888 F.3d 984, 988 (6th Cir. 2004) (“a suspension with pay and full
benefits pending a timely investigation intspacted wrongdoing is nah adverse employment
action”) (quotingWhite v. Burlington N. & Santa Fe Ry. C864 F.3d 789, 803 (6th Cir.2004));
Arnold v. City of Columby£011 WL 1303593, 13 (S.D. Ohio. Mar. 31, 2011). Kuhn has not
indicated how the investigation all affected his employmeritlis job responsibilities and pay
remained the same. He was not demoted. Thet@inderstands that being the subject of an
investigation based on false allegations mapgeat, be uncomfortable and even cause mental
anguish but Kuhn’s claim for digpate treatment may not restibwithout a showing that some
privilege or benefit of his job veachanged as a result of the inigetion. As previously stated,
Kuhn did not experience any change in hgpmnsibilities or ppand was not demoted.

Nor does Kuhn argue that he was qualified 8beriff’'s Deputy despé the fact that he
was not at work due to stress induced ftbminvestigation. Kuhn provides no argument. The
Court finds that Kuhn is unable tiemonstrate that heas qualified to work. Kuhn was on work
leave for several months due to the stresh@fnvestigation. His physician provided notes on

more than two occasions indicating that Kuvas unable to work. THast letter that Kuhn
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provided Defendants stated that he was unabAet& until March. In order to return to work,

Kuhn was required to show that his physiciad hiféed work restrictions. Although advised by

his union representative to return to work thg dafore his employment was set to terminate,

Kuhn instead tendered a letter stating that he would not return to work. He is unable to show that
he was qualified to work because these woskrieions were nevdifted and Kuhn’s decision

to not return implicitly confirmed his ability to do so. Kuhn cannot establisprama faciecase.
Defendants are entitled to dismisealthe race discrimination claims.

Kuhn makes a claim for hostile work enviroamt under Title VII. Defendants argue that
Kuhn’s Title VIl claim is time barred becauke has failed to exhaust all administrative
remedies. Defendants further argue that Kuhn is unable to estaphshaafaciecase because
he has not identified any ewdce showing that he was settied to unwelcome harassment
based on race or that Washtenaw County is liable for the unwelcome harassment. Kuhn does not
respond to any of Defendants’ arguments.

The Court finds that Kuhn’s Title VII hostilgork environment claim is time barred. His
EEOC complaint failed to put the EEOC on petof Kuhn’s hostile work environment claims
because he only alleged distiimt$tances of alleged discriminatid®ee Jones v. City of
Franklin, 309 Fed.Appx. 938, 944 (6th Cir. 2009) (finditlgit the plaintiff failed to exhaust
administrative remedies as to hostile werkvironment claim when plaintiff only alleged
discrete acts of discrimination).

D. Retaliation

Kuhn alleges that Washtenaw County retaliatgdinst him in violdaon of Title VII. A
prima faciecase under Title VII or Elliot Larsen Civil §its Act requires: (1) that the plaintiff

engaged in a protected activity) ae defendant knew of this exese of plaintiff's rights; (3)
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the defendant consequently took an adverse@mpnt action against theaintiff; and (4) a
causal connection between the protecténiiicand the adverse employment actiBalmer v.
HCA, Inc, 423 F.3d 606, 613-14 (6th Cir. 200BQbott v. Crown Motor Co., Inc348 F.3d 537,
542 (6th Cir. 2003).

Causation may be proven by indirect circiamgal evidence such as suspicious timing.
Mickey v. Zeidler Tool & Die Cp516 F.3d 516, 523, 525 (6th Cir. 2008). Temporal proximity
between an assertion of Title VII rights and a materially adverse employment action is sufficient
to establish a casual connection when an adwargployment action occurs very close in time
after an employer learmms a protected activityd. at 525. Where the nexus is not “very close,”
the Sixth Circuit has declined to find a causal connection based on timingldlates23. In
such a case, the plaintiff mystoffer additional evidence of retaliatory conduct to establish a
causal connection between the protecténiicand the adverse employment actibittle v. BP
Exploration & Oil Co, 265 F.3d 357, 364 (6th Cir. 200B) combination of evidence may
include other employees’ fear of retaliation, repeated commaegasdiag discipline, atmosphere
where a plaintiff's activities were scrutinized mawgefully than those of comparably situated
employees, both black and white, more unwarraatiitism of plaintiff's work, and more
frequent disciplinary write upsf plaintiff for trivial mattersld.

Defendants argue that Kuhn is unable to sttaw he engaged anprotected activity or
that there is a casual connection between hisitation and the protected activity. Kuhn argues
that he engaged in a protected activity whendmaplained of racial dcrimination in his August
2009 email to the County Administrator Gueremed at the September 10, 2009 meeting. He
provides neither argument nor support for asaaaonnection between his alleged protected

activity and his termination.
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Kuhn cites his August 28, 2009 letterGounty Administrator Bob Guenzel and
September 10, 2009 meeting as protected activitgre, Kuhn complained of knowing of other
incidents when deputies were mistreatadsfeeaking out abou¢&dership misconduct.
Assumingarguendothat Kuhn engaged in a protected atgivhe has not provided any evidence
that would show that a causal connectiontexi®etween the alleged protected activity and
Kuhn’s termination. In July 2009, Kuhn sent substdiytthe same allegations in an email he
sent to his Union representative. Kuhn copied Under Sheriff Ptasze€ommander Heren.
Despite his allegations of knowing of incidemtisere other deputies were treated unfairly, the
Under Sheriff approved his request topgh@ced on administrative leave on August 28, 2009.
Kuhn was terminated in Janué@10, several monthstaf the email in August and meeting in
September. Even after Kuhn’'s August emat &eptember meeting, Kuhn received a letter
regarding his return to work. It was not untililkh indicated that he continued to be unable to
work that he was given noticeathhis employment was terminated. The record also shows that
Defendants attempted to deduce the nature of Kuhn’s accusations. When Kuhn's leave was
extended the second and final time in Noven28$)9, Under Sheriff Ptaszek noted that Kuhn
had implied that he knew of wrongdoing. Ptaszekest that “[w]e requested that you provide us
with the information. You refused, until ther@ee Complaint ... was complete and unless you
had protection under the ‘WhistleblewAct.” At this time theinvestigation had been closed
and Kuhn was forwarded information on the Wieistbwer Act. Ptsazek renewed his request for
“whatever information [Kuhn] makiave” and requested a timeneet. (Def.’s Ex. 8). There is
no indication that Kuhn ever providége information or met as requested to discuss it. There is
no causal relationship between Kuhn’s proteeietil/ity and his termiation by proximity or

otherwise. Defendants are entitled to dismissdhefretaliation clainn Count VI of Kuhn's
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complaint.

E. Whistleblower Protection Act

Defendants argue that Kuhn is unable to make oupahza faciecase for a violation
under the Michigan Whistleblower Act (“WPA”) because he cannot show that he engaged in a
protected activity, there was a causal conoadietween the protesd activity and his
termination, and he was not qualified the position when he was discharged.

Section 2 of the WhistleblowerBrotection Act (“WPA”), MCL § 15.36&t seq
provides in pertinent part:

An employer shall not discharge, thregter otherwise discriminate against an

employee regarding the employee’s congagion, terms, conditions, location, or

privileges of employment because thepboyee, or a person acting on behalf of

the employee, reports or is about to repegtpally or in writing, a violation or a

suspected violation of a law or regulatipromulgated pursuant to the laws of this

state, a political subdivisioof this state, or the United States to a public body,
unless the employee knows that the repdidlee, or because an employee is
requested by a public body participate in an invéigation, hearing, or inquiry

held by that public body, or a court action.

Mich. Comp. Laws 8 15.362. A “public body” is defined iasgr alia, “[a] state officer,
employee, agency, department, division, burbaard, commission, council, authority, or other
body in the executive branch of state goweent.” Mich. Comp. Laws § 15.361(d).

To establisha prima faciecase under the WPA, the plaintiff must show: (1) he was
engaged in protected activity; (2) he wasctiarged; and (3) there was a causal connection
between the protected adtivand the dischargeShallal v. Catholic Soc. Serv. of Wayne
County 566 N.W.2d 571, 574 (1997) (citifigerzano v. Wayne Cd49 N.W.2d 606 (1996)).

Additionally, Plaintiff must showthat Defendants received ebjive notice of his intent to

engage in protected activitysee Kaufman & Payton, P.C. v. Nikki#03 N.W.2d 728, 732
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(1993) (“[A]n employer is entitled to objective tice of a report or tieat to report by the
whistleblower.”).

If the plaintiff is successful, the burdenfthto the defendant to articulate some
legitimate, nondiscriminatoryeason for the adverse actiéthinney v. Perimuttei564 N.W.2d
532, 558 (1997) (citinglopkins v. Midland404 N.W.2d 744 (1987))If the defendant carries
this burden, the plaintiff must t)@ an opportunity to prove thtite legitimate reason offered by
the defendant was not the true reaswt,was only a pretext for discriminatidd. The plaintiff
may establish pretext “either datly by persuading the court thadiscriminatory reason more
likely motivated the employer or indirectly byasking that the employer's proffered explanation
is unworthy of credenceld.

Kuhn argues that he is protected becausgdse“about to report such a violation to a
public body” when he informed Under Sheriff Ptaks and others that he knew of mistreated
deputies and other wrongdoing. An employeengaged in protecteattivity under the WPA
who has reported, or is about to repouapected violation daw to a public body Shallal
455 Mich. at 611, 566 N.W.2d at 575. A plaintiff segkto show that she was “about to” report
must show by clear and convincing evidence tiatdefendant had notice of such an intédt,
seealsoMich. Comp. Laws 8§ 15.363(4). There is a genissee of materidhact as to whether
Kuhn engaged in a protected activity. The Augumsail indicated that he was aware of other
instances of deputy mistreatment and that belevfollow up after the investigation against him
was resolved. After the investigation was tesd, Kuhn did not follow up. Kuhn argues that he
was not ordered to reveal the basis of his atmrsa There was some indication that Defendants
were worried that Kuhn would sue them aftetih shared concerns regarding the pendency of

his investigation, which propted the calling of the September 2009 meeting. Although Kuhn

18



cannot expect the County to force him to follow through on his report of a suspected violation,
there still remains a questiorgagding whether Kuhn was aboutrgport a suspected violation
and whether such activity was the cause of his termination.

Kuhn further argues that he was not deentisdbled by any doctor but only requested
additional leave for his mental stress. As stéiefdre, the physician had placed restrictions on
Kuhn and Kuhn was told that he could not retiarmork unless those stictions were lifted.

They were not. Kuhn was not qualified to waitkthe time he was discharged. Kuhn would be
unable to prove that he was qualified for plesition and, thereforenable to establish@ima
faciecase. Defendants are entitled to judgt@na matter of law in the WPA.

F. Tortious Interference

Defendants argue that Kuhn’s tortious interference claim should be dismissed because
Kuhn is unable to prove that he had a businegsaancy with a third party or that Defendants
intentionally inferred so as to induce or catisebreach/termination of his business expectancy.
Kuhn does not contest this argument in his response.

A prima faciecase of tortious interfence requires: (1) a vallmlisiness relationship or
expectancy, (2) defendant’s knowledge of statationship or expectancy, (3) defendant’s
intentional interference that induces or cawsbseach or terminatiaof the relationship or
expectancy, and (4) damages to the plairfho v. Clio School Dist.661 N.W.2d 586, 597-98
(Mich. App. Ct. 2003) (quotin@PS Clinical Laboratories \Blue Cross & Blue Shield of
Michigan 552 N.W.2d 919 (1996)). The ptdiff must also show thdhe defendant was a third
party to the business expectancy or relationdRged v. Michigan Metro Girl Scout Council
506 N.W.2d 231, 233 (Mich. App. Ct. 1993). “It is neettled law that corporate agents are not

liable for tortious interference with the corpooaits contracts unless thagted solely for their
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own benefit with no bengfto the corporation.id.

Kuhn alleges that he had a valid business expectancy in maintaining his position with
Washtenaw County Sheriff's Office. He furthaleges that Lt. Anusz&wicz intentionally
interfered with Kuhn’s expectandy launching the internal inviégation. At the time of the
investigation, Lt. Anuszkiewicz was an agentdshtenaw County Shts Office. Kuhn has
presented no evidence that Lt. Anuszkiewiczastdely for his own benefit when launching the
investigation. Defendants have pigded evidence that shows that the policy at that time was to
initiate an internal investigation when teexas alleged misconduct from an employee. It
appears that Lt. Anuszkiewicz was acting withis duties by startinthe investigation. Kuhn
has not presented any evidetceshow that Lt. Anuszkiewz was a third party to this
expectancy and acting withinshsole interest. Defendanteamtitled to judgment on the
tortious interference claim.

G. Motion to Reopen Discovery

Kuhn requests that the Court reopen discpas to the Washtenaw County Sheriff's
Offices’ investigation of the complaints dfegged rape in March 201Given that the Court
finds that Defendants’ motion feummary judgment and motiondesmiss should be granted,
the Court deems Plaintiff's motion to reopen digery as to Washtena@ounty’s investigation
cannot be granted.

.  CONCLUSION
For the reasons stated above,
IT IS ORDERED that the Defendants’ Motion @ismiss and for Summary Judgment

[Docket No. 34, filed June 15, 2011$ GRANTED.
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IT IS FURTHER ORDERED that Plaintiff’'s Motion toReopen Discovery for Limited
PurposgDocket No. 97, filed September 27, 2011 DENIED.
IT IS FURTHER ORDERED that this case iBISMISSED WITH PREJUDICE .
s/Denise Page Hood

DenisdPageHood
UnitedStateistrict Judge

Dated: April 12, 2012

| hereby certify that a copy of the foregoidgcument was served upon counsel of record on
April 12, 2012, by electroniand/or ordinary mail.

s/LaShawn R. Saulsberry
Case Manager
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