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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ZAREMBA GROUP, LLC,
Plaintiff,
Case No. 10-11063

V. Hon. Lawrence P. Zatkoff

PAUL SOCIA, DOUGLAS DUNKELBERG,
and CHRISTOPHER OLZEM,

Third-Party Plaintiffs/Defendants.
V.
WALTER ZAREMBA and FEDERAL
DEPOSIT INSURANCE CORPORATION,

as receiver for Citizens State Bank,

Third-Party Defendants
/

OPINION AND ORDER

AT A SESSION of said Court, held in the United States Courthouse,
in the City of Port Huron, State of Michigan, on January 5, 2012

PRESENT: THE HONORABLE LAWRENCE P. ZATKOFF
UNITED STATES DISTRICT JUDGE

. INTRODUCTION
This matter is before the Court on Third-Party Defendant Federal Deposit Insurance
Corporation’s Motion to Consolidate [dkt 26hdaPlaintiff's Motion to Say [dkt 32] and Motion
to Strike Third-Party Plaintifidefendant Christopher Olzem’s Rgpb the Motion to Consolidate
[dkt 36]. Third-Party Plaintiffs/Defendants hdiled a joint response concurring in the Motion to

Consolidate. In opposing the Motion to Consate] Plaintiff and Third-Party Defendant Walter
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Zaremba filed separate responséird-Party Defendant Fedéeposit Insurance Corporation
and Third-Party Plaintiff/Defendant Christopher Olzem then filed replies to the Motion to
Consolidate.

As to Plaintiff’'s Motion to Stay, Third-RPty Defendant Walter Zaremba filed a response
concurring in the relief sought in Plaintiff's Mot to Stay. Third-Party Defendant Federal Deposit
Insurance Corporation and Third-Party Plainfiffendant Christopher Olzem have filed responses
to Plaintiff's Motion to Stay. As to Plaintiff's Motion to Sike Third-Party Plaintiff/Defendant
Christopher Olzem’s Reply, Third-Party Plaintiféfendant Christopher Olzem has filed a response.

Having review the parties’ filings, the Court da®ot find that further briefing is necessary.
The Court finds that the facts and legal argumargsadequately presented in the parties’ papers
and that the decision process wibnbt be significantly aided by or@lgument. Therefore, pursuant
to E.D.Mich. L.R. 7.1()(2), it is hereby ORDERED th#ie motions be decided on the briefs
submitted. For the following reasons, Third-P&réfendant’s Motion is GRANTED IN PART and
DENIED IN PART; Plaintiffs Motion to Stay i©OENIED; and Plaintiff's Motion to Strike is

DENIED.?

Third-Party Defendant Walter Zaremba’spesse concurs with the arguments presented
in Plaintiff's response and no additional argumengsraised in his response. As such, the Court
will refer to Plaintiff's response.

2 Third-Party Plaintiff/Defendats Douglas Dunkelberg and P&dcia concur with Third-
Party PlaintifffDefendant Christopher Olzem’spense brief to Plaintiff's Motion to Stay, as
indicated on the title page and the signature page of the Beefikt 39.

3 As to Plaintiff's Motion to Strike, Platiff argues that Third-Réy Plaintiff/Defendant
Christopher Olzem filed a reply brief to the MotimnConsolidate in violation of E.D. Mich. L.R.
7.1(d). According to Local Rule 7.1(d)(1)(A), a “movant may also file a reply brief.” Plaintiff
asserts that Third-Party Plaintiff/Defendant Cloéter Olzem is not a “movant” as the termis used
in the local rule and regsts that the Court strike his reply brief. The Court denies Plaintiff's
request to strike for two reasons: (1) during the scheduling conference held after the Motion to
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1. BACKGROUND

Plaintiff Zaremba Group, LLC has two lawsuits pending before this Court—this case
(“Zaremba 11”) and Zaremba Group, LLC, v. Federal Deposit Insurance Corporation, Case No.
10-cv-11245 (Zaremba I")—involving the same two Time Certificate of Deposit Accounts
(“CDs”). Yvonne Zaremba (“Yvonne”), acting on béfhaf Plaintiff, opened the CDs at Citizens
State Bank (“CSB”) in 2005. At the same time Plaintiff opened the CDs with CSB, Third-Party
Defendant Walter Zaremba (“Walter”) sought a commercial loan from CSB, totaling $1,850,000.
Plaintiff's CDs with CSB—openeanly four days prior to the closing on Walter’s loan—were used
as collateral to secure the commercial loan tdt&¥.a The proceeds of the loan were paid to non-
party Joseph Zada.

CSB’s employees that purportedly were involved in reviewing the loan documentation
included Third-party Plaintiffs/Defendants Christopher Olzem, Douglas Dunkelberg, and Paul Socia
(“Defendants”). According to the FDIC and Defendants, Walter allegedly signed the loan
documentation as an authorized member of Btband with authority to pledge the two CDs as
security for the loan. Walter never repaid trenloCSB refused to allow Plaintiff to withdraw its
CDs because of CSB’s belief that they were collateral for Walter’s unpaid debt.

In January of 2007, CSB seized one of PI#HiatCDs, applying it towards the debt owing
on Walter’'sloan. On September 15, 2009, Plaintiff fdacembal against CSB in Macomb County

Circuit Court (“State Court”). Subsequent§/SB was declared insolvent. On December 18, 2009,

Consolidate was filed, the Court requested that all parties’ file briefs to ensure that the Court had
a fully developed basis to review the Motion to Consolidate; and (2) since Third-Party
PlaintifffDefendant Christopher Olzem concurred in the relief requested in the Motion to
Consolidate, the Court does not find Third-PaRjaintiff/Defendant Christopher Olzem’s reply

brief unnecessary or redundant. Accordingaintiff’s Motion to Strike is DENIED.
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the FDIC was appointed as receiver of CSB ansl sudstituted as the party for CSB. After a stay
had been lifted in State Court, the FDIC remo¥acdemba | to this Court on March 29, 2010. In
Zaremba |, Plaintiff claims that Walter never had authority to pledge its CDs and essentially seeks
damages with respect to the value of the CDs against the FDIC.
Once CSB went into receivership, Plaintiff filed this cagZaremba [l—which was removed
to this Court on March 16, 2010. In this case, Bfaciaims that Defendants were also responsible
for allowing Plaintiff's CDs to be pledged as @téiral for Walter’s loan. Plaintiff alleges that
Defendants made material misrepresentations, faléidclose material information, and aided and
abetted CSB in the wrongful conviens of Plaintiff's CDs. Plaitiff also alleges that Defendants
conspired with CSB to defraud Riéiff. In turn, Defendants file a third-party complaint against
the FDIC and Walter. On November 28, 2011,RBe&C filed the instant Motion to Consolidate,
seeking to consolidate this case Zacembal. While reviewing the FDIC’s Motion, Plaintiff filed
its Motion to Stay on December 19, 2011.
[11.LEGAL STANDARD
The Court may, in the interest of judicial efficiency, consolidate if such cases involve a
common question of law or fadted. R. Civ. P. 42(a). The deadsito consolidate cases involving
the same factual or legal questions is a maitthin the discretion of the trial courCantrell v.
GAF Corp., 999 F.2d 1007, 1011 (6th Cir. 1993). In deciding whether to consolidate cases, the
court should consider:
[W]hether the specific risks of prejudice and possible

confusion [are] overborne by the riskinconsistent adjudications of

common factual and legal issueg burden on parties, witnesses and

available judicial resources podggmultiple lawsuits, the length of

time required to conclude multiple suits as against a single one, and

the relative expense to all concerned of the single-trial, multiple-trial
alternatives.



IV. ANALYSIS

The FDIC and Defendants argue that this cas@anrainba | should be consolidated because
common questions of law and fact dominate lmatbes. Specifically, the FDIC and Defendants
claim that both cases involve the same factspartes regarding the use of Plaintiff's CDs as
collateral for Walter's commercial loan. In arguing against consolidation, Plaintiff claims that both
cases have proceeded on different tradsylting in discovery to close #arembal on February
15, 2012, as opposed to discovery closing indase on May 25, 2012. Plaintiff concludes that the
appropriate course of action is to stay this case and proceed to a final resoldéicemioa | .

After reviewing the parties’ briefs and hgifully aware of each case’s history, the Court
finds that the interests of judicial efficiengyarrant consolidation of both cases for discovery
purposes. First, both cases arise from the parties’ involvement in the same occurrences and
transactions—the use of Plaintiff's CDs as collateral for Walter's commercial loan. Plaintiff and
Walter even concede such in their responsageaty that the two cases arise out of the same
circumstances. The main difference between the twasgashat Plaintiff asserts its claims against
the FDIC inZaremba | as opposed to the bank employees (Defendants) in thisZzzaseifa I1).

Second, one of the central factual disputes betweeparties exists in both cases. Plaintiff
argues that Walter never had authority to act on beh&faintiff to pledge its CDs. In apparent
agreement with Plaintiff, Walter contends thet signature was forged on the loan documentation
pledging Plaintiffs CDs. In defending againsaliff's claims, the FDIC, as receiver of CSB,
argues that Walter represented to CSB and its employees that he had authority to pledge the CDs
and that Yvonne, acting as Plaffit managing member, was aware of the loan and ratified the use

of the CDs as collateral. Defendants’ defensesomtihe FDIC. Thus, resolving this factual dispute

5



in either case will involve similar discower Testimony of Walter, Yvonne, James Zaremba,
Defendants, and other CSB bank employees will be necessary in both cases.

Third, both cases involve common questions of IRintiff's claims against the FDIC and
Defendants are almost identical in both cdststhis caseZaremba ll), Plaintiff asserted claims
against Defendants for statutory conversiorgudr and silent fraud, negligence, innocent
misrepresentation, and constructive fraud. The same claims are asserted against the FDIC in
Zaremba |.

Fourth, the Court does not find any specifeks of prejudice. There is no prejudice to
Plaintiff in allowing the two cases to be consolidated for discovery since the difference in the current
stages of each cases is approximately three moBten assuming such risks exist, any prejudice
is overborne by the common factual and legal issues in both cases, judicial efficiency, and the
decrease of the burden on the parties and witaesset conducting ideital discovery in both
cases.

The Court also notes Plaintiff's motion to stay this case datémball is resolved. Unlike
Plaintiff, the Court is not wholly convinced that a resolutioZafemba | will resolve this case.
OnceZaremba | is resolved and the stay is lifted tims case, the parties would be entitled to
discovery; discovery that would involve simiidocument production and depositions that already
occurred inZaremba |. The Court therefore does not find that staying this case at this time is
appropriate.

The Court further acknowledges Plaintiff’'s point tEdatemba | is not subject to a jury

demand whereas Plaintiff's claims asserted indhse are subject to a jury demand. To address any

* The FDIC’s Motion and brief contains @ta comparing Plaintiff's complaints in both
cases. The table indicates the similarity of Plaintiff's claims.
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confusion that may result from this difference,@wairt finds it appropriate to consolidate the cases
for discovery purposes only. Accordingly, for thesasons, the Court grants FDIC’s Motion to the
extent the cases are consolidated for the disgquease. To the extent, however, that the FDIC
requests both cases be consolidated entirely, such request isdenied.

V. CONCLUSION

For the reasons set forth above, ThirdtpaDefendant Federal Deposit Insurance
Corporation’s Motion to Consolidate [dkt 26l GRANTED IN PART and DENIED IN PART.

IT 1S FURTHER ORDERED that this castaremball, case no. 10-11063, is consolidated
with Zaremba |, case no. 10-11245, for discovery purposes. Aleflate of entry of this Opinion
and Order, discovery shall proceed fordvavith involvementof the parties irZaremba | and
Zaremba ll.

IT IS FURTHER ORDERED that the Schedulingd®r [dkt 27] in thizase applies in both
cases to the extent that the discovery cuttafé is due by May 25, 2012, the dispositive motion cut-
off date is June 15, 2012, and the final pre-trial conference is set for October 11, 2012.

IT IS FURTHER ORDERED that Plainti’ Motion to Stay [dkt 32] is DENIED.

IT IS FURTHER ORDERED that Plaiff's Motion to Strike Third-Party

Plaintiff/Defendant Christopher @@m’s Reply to the Motion todhsolidate [dkt 36] is DENIED.

IT 1S SO ORDERED.

®> Having found that consolidation is approprjdbte Court finds that no further analysis of
Plaintiff's motion to stay is necessar$ee Landis v. North American Co., 299 U.S. 248, 254-55
(explaining that the court must exercise its judgment in staying proceedings).
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S/Lawrence P. Zatkoff
LAWRENCE P. ZATKOFF
UNITED STATES DISTRICT JUDGE

Dated: January 5, 2012
CERTIFICATE OF SERVICE
The undersigned certifies that a copy @ Brder was served upon the attorneys of

record by electronic or U.S. mail on January 5, 2012.

S/Marie E. Verlinde
Case Manager
(810) 984-3290




