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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

LIVONIA PROPERTY HOLDINGS, L.L.C.,
Plaintiff,
Civil No. 10-11589
Hon. John Feikens

V.

12840-12976 FARMINGTON ROAD
HOLDINGS, L.L.C,,

Defendant.

OPINION AND ORDER DENYING
PLAINTIFF'S MOTION FOR RECONSIDERATION [Dkt. 30]

[. INTRODUCTION

Plaintiff seeks reconsideration of this Céai©Opinion and Order Denying Plaintiff's Motion
for Preliminary Injunction and Dissolving TempoydRestraining Order (Dkt. 24). As Plaintiff
correctly notes, to succeed on a motion for recanattbn, the moving party must demonstrate both
a palpable defect and that a different disposition of the case will result from a correction of that
defect. E.D. Mich. LR 7.1(h)(3). Although dtiff asserts certain challenges regarding its
likelihood of success on the merits, it fails toltdrage the Court’s finding that “because Borrower
is permitted to redeem after the sale, it has hotwvs that irreparable harm will occur at the time
of the foreclosure sale.” (Dkt. 24 at 24). And, astied in my original Orde“a finding that there
is no likelihood of irreparable harm . . . is usually fatald. &t 8). Thus, regardless of any alleged
“palpable defect”, Plaintiff has not satisfie@trequirements for a motion for reconsideration, and
this Motion is therefore denied. Nevertheldss;ause the factors for granting an injunction must

be balanced, | will address the Plaintiff's arguments regarding its likelihood of success.
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II. ANALYSIS

Plaintiff raises several purported defects inaniginal Order: (1) the Court was misled with
respect to the record chairtivle; (2) the Court improperly found that allegedly-unrecorded-interim
assignments do not create a defect in the record chain of title sufficient to prevent foreclosure by
advertisement; (3) Defendant has not demonstrated adherence to all contracts providing for the
assignment of the Mortgage and Note to each subsequent assignee; (4) Defendant has not
demonstrated that the Trust was in existenteedime the Mortgage and Note were assigned to it;
and (5) the Court improperly found that Plaintiff lacks standing to challenge the assignments.

First, a note about Plaintiff's standing. Pt#fnas a mortgagor subject to foreclosure by
advertisement, certainly has standing to challenge whether Defendant has complied with the
statutory requirements for thatrézlosure. But it does not have standing to go beyond the statutory
requirements to inspect each and every aspk@very contract oagreement between any
predecessor and successor mortgagee, searchiimggfgularities” and noncompliance. As Plaintiff
acknowledgesand as | previously explaed in great detail, Plaifiticannot avoid its contractual
obligations under the Loan Documents (including the contractirdiof foreclose by advertisement
contained within the Mortgage) by arguing that the assignments of those documents were invalid

or ineffective? Thus, if Defendant has complied witie required statutormandates and Defendant

Plaintiff admits it “does not challenge the urlglimg obligation.” (Pl. Mot. for Recons. at
18).

2SeeDkt. 24 at 15 (“Borrower certaliyy has an interest in avoiding foreclosure. But the
validity of the assignments does not effebetherBorrower owes its obligations, but onlywiom
Borrower is obligated.”)d. at 17 (“Borrower cannot now step into the shoes of an assignor to assert
its contract rights.”).



is the holder of Plaintiff's Note and Mortgage, ishhe contractual and st&bry right to foreclose
by advertisement, and this Court will not enjoin Defendant from doing so.
Foreclosure by advertisement is “a mattecaontract, authorized by the mortgagor, and
ought not to be hampered by an unreasgrgthict construction of the law Church & Church, Inc.
v. A-1 Carpentry766 N.W.2d 30, 36 (Mich. App. 2008yational Airport Corp, 252 N.W.2d 519,
521 (Mich. App. 1977) (“The power art of the contract, andhsuld be construed on principles
applicable to contracts, and rast a hostile process.”) (quotiRgading v. Waterma® N.W. 691,
692 (Mich. 1881)). The Michigan Supreme Coun kaplained that substantial compliance with
the statutory requirements for foreclosure by advertisement is all that is required:
The statutes were intended to prevent surprise or unfajaresshey should be
enforced in everything substantial. Csurannot disregard any of their positive
provisions. But on the other hand tkoprovisions cannot be enlarged or
unreasonably construed so as to render mortgage sales unsafe, or to make bidding
hazardous. The law was designed to encourage and not to destroy recourse to

these simple and cheap remedies; and while no substantial right should be
disregarded, substantial reqularity is all that should be [required].

Reading 8 N.W. at 692 (emphasis added).

In Peterson v. Jacobghe Michigan Supreme Court addressed whether a defect in the
statutory requirements for foreclosure by advertesstmendered a foreclosure sale invalid. In that
case, the plaintiff argued that the statute requifeteglosure notice to describe the names of every

mortgagor and mortgagegirrespective of whether there was a complete and duly recorded

reassignment by such assignee, or'roN.W. 2d 533, 535 (Mich. 1942) (emphasis added). The

Court found that failure tonention assignments to and from an interim assignee, who held the
mortgage for “some eight months,” was not such a substantial irregularity as to render the

foreclosure by advertisement voitt. at 535-36.



Plaintiff argues thaPetersonwas decided pursuant to a prior version of the statute, which
did not require “a record chain of title.” As Plaintiff so aptly notes, du@awx, the then-existing
statute did require “a recording of the mortgage, and all assignme®es=P|( Mot. for Recons. at
13 (citingFeldman v. Equitable Trust C&78 Mich. 619, 625 (Mich. 1937))). Thus, while the
language of the statute has changed, the requirg¢hsgihe mortgage and assignments be recorded
remains the same.

Plaintiff next argues that when tRetersorcourt “announced” the rule that the foreclosure-
by-advertisement statute requires only “substantial compliance,” it referred only to the foreclosure
notice? 1 do not readPetersorso narrowly. Th&etersorcourt based this “announcement” on the
general principle that statutory foreclosures artteraof contract that “ought not be hampered by
an unreasonable construction of the lawd. at 535. Moreover, because tRetersoncourt
considered the need to publish notice of assignmehiesther . . . complete and duly recorded. . . or
not,” its holding implicitly recognizes that (1) mortgages may be validly “assigned” without a
“complete and duly recorded” assignment document; and (2) those assignments do not prevent
foreclosure by advertisement so long as they do not prevent “substantial compliance” with the

statute’>  These implicit findings are consistent with Michigan precedemerally permitting

3In fact, as Defendant correctly notes, the old language, requiring the recording of “the
mortgage and akssignments,” is more stritttan the current language (applicable to this case),
which requires only a record chain of titl&nd, the Michigan Supreme CourtAnnold v. DMR
Financial Services532 N.W.2d 852 (Mich. 1995) constru®.C.L. 600.3204 by relying upon
Feldman supra which considered the predecessor statlitess, if the modification to the statute
sincePetersorfavors either party, it favors Defendant.

*The substantial-compliance rule wasitiaunced” at least as early as 1881R@ading 8
N.W. at 692.

°This is confirmed by the Michigan Supreme Court’s later holdingsriold andFeldman
(with Feldmarnconstruing the foreclosure-by-advertisement statute at isB@tanson andArnold
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assignments in blankSeg(Dkt. 24 at 20 (citing authority)see alsdurbel v. O’Hair, 240 N.W.
57 (Mich. 1932) (recognizing the validity of a dee@exted in blank; “if the blank were filled up
after delivery, the grantor, if hdaimed the benefit of accompangiand related contracts, would
thereby make the deed as completed his onshpaeclude himself frombjecting to the invalidity
afterwards.”) (quotind.ockwood v. Bassett4 N.W. 492, 493 (Mich. 1883)).

But the strict rule urged by Plaintiff — that every assignment of a mortgage must occur
pursuant to an executed assignment document, naming the assignee at the time of execution, and
thereafter recorded —would effectively prohillibasignments in blank. Indeed, blank assignments

are, by definition, not recorded and not record@ldlinder Plaintiff's reading, however, even after

construing the amended statute).

In Feldman the plaintiff, a mortgagor, complained that an unrecorded assignment (for
security purposes) of a mortgage invalidated a foreclosure by advertisement. The defendant, the
mortgagee of record, argued that “the holdearofinrecorded assignment has no right to foreclose
by advertisement and that the holder of the record title is the only proper party to institute such
proceedings.” 270 N.W. at 810. The Court addphe defendant’s reasoning and concluded that
“[h]aving determined that the defendant compartizésonly party having the right to foreclose the
mortgage by advertisement, and such forecloseirgg regular and in accordance with the statute,
the conclusion is inevitable that plaintiff's bill of complaint must be dismisdeldat 811.

And Arnold addressed the same question under the ssmceersion of the statute. In that
case, again, the plaintiff argued that an unremd@ssignment (for security purposes) prevented
foreclosure by advertisement because the statute required tssigiments be recordenold,

532 N.W.2d at 855. The court rejected the pitiiereading of the statute and adoptedfeéddman
reasoning: “we hold again, that [the foreclosbhyeadvertisement statute] provided that only the
record holder of the mortgage could foreclosadwertisement, and the mortgagor was not affected
by the fact that others had an unrecorded interest in the mortgagat’856.

Similarly here, the Defendant, as record holafahe mortgage, is the only party that may
foreclose by advertisement. The Plaintifuisaffected by any other unrecorded interests (which
may or may not have existed) in the mortgage.

®Plaintiff asserts, without authority, that §8ignments of mortgages in blank . . . are
prohibited in Michigan as they violate the Michigatording statute . . . in failing to identify the
grantee and lack present intent.” (Pl. Mot. Recons. at 8-9 n. 7). Although an assignment of a
mortgage in blank cannot be recorded, it does niot¥dahat it is “prohibited” in Michigan. Once
the blanks have been completed, as the lawiferthe assignment can be properly recorded and
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the blanks are filled in, and the assignment recordpdrfect an interest in the record chain of title,
the assignee has not established his right to foreclose by advertisement because there could have
beenan interim holder of the blank assignment thdtrdit record an entry in the chain of title. And,
under Plaintiff's purported rule, a mortgagor attéingpto avoid foreclosure by advertisement — a

remedy to which he agreed by contraaould impose great experesed delay in the foreclosure

process by alleging that the recdralder of the mortgage must proee non-existence of interim
holders of any assignments in blank (somethirgy statute, itself, does not require). As the
Michigan Supreme Court acknowledged, howevex ftineclosure-by-advertisement statute “was
designed to encourage and not to destroy recourse to these simple and cheap reReatiew)’
8 N.W. at 692. It would be “perfectly useless and serve no good purpose” for interim holders of
assignments in blank to execute and record separate assignment documents “unless such legal
formalism is mandatory.”Peterson 6 N.W.2d at 536. | do not find that the law requires such
formalism.

The substantial-compliance rule is also caesiswith the purpose of the recording laws:
“that the true state of the title be representedh.the public records . . . [and further] to protect an
innocent purchaser.See Harr v. Coolbaugh9 N.W.2d 134 (Mich. 1953). The foreclosure by
advertisement statute requires a “record chatitlef . . evidencing the assignment of the mortgage

to the party foreclosing the mortgage.” M.G6D0.3204(3). The same statute also requires that the

will then (and only then) establish notice of the listsssignee’s interest in the chain of title. The
holder of an assignment in blank thus assumes some risk that an intervening party could record a
superior interest in the chain of title during any period that the assignment remains “in blank” and
unrecordedSee Church & Church, Incf66 N.W.2d at 39 (explaining that Michigan’s race-notice
statute, which provides that any conveyance ofestte that is not recorded is void as against a
subsequent purchaser in good faith, applies to mortgages).
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foreclosing party hold the original notel.C.L. 600.3204(1). These rules permit otfilg party who
holds the note and is record holder of the magggavith a record chain of title traceable to the
original holder, to foreclose by advertisememhey also ensure that the mortgagor has notice of

the party that is claiming that right (i.e., orthe record holder of the mortgage).

Here, the Plaintiff acknowledg#sat a record chain of titkxists evidencing transfers from
the original mortgage holder (Lehman Brothers) &fttust, and from the Trust to the current lender
(Defendant). There are no unaccounted for or brélkeks” in this chain.And, unlike many of the
cases on which Plaintiff reli€she foreclosure by advertisement in this case was not initiated by

someone outside the chain of title. Plaintiff, hoamevs unsatisfied with the record chain of title

instead it purports to challenge whether othergassent documents do or should exist, and if so,
whether they must be recorded. There is no evidence that other assignments were executed, rather
than that the original assignment was executed in blank, transferred in blank to each subsequent
assignee (whomever those entities may be), and ultimately (approximately one month later) that the
Trust affixed its name as the assignee and reddaifte assignment to place all the world (including

Plaintiff) on notice of its claim. Because Defendant has established a record chairfrofritiee

original lender to it, it hasubstantially — if not completely — complied with the statutory
requirements. Whether some interim assigneedre&tssignment in blank or any other unrecorded
document does not alter or otherwise cloud the unbraaard chain of title inhis case. In these
circumstances, Plaintiff cannot credibly arghat it (or anyone else) will suffer “surprise or

unfairness” if the foreclosure by advertisement proce8ee Reading3 N.W. at 692.

In fact, almost every case upon which Plaintiff relies, includinanez (discussed
extensively below) involves a foreclosure by atigement initiated (and in some cases, completed)
by a party that was not the record holder ofrtieetgage at the time the foreclosure was initiated.
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Plaintiff also raises several arguments ralato whether the Court was misled about certain
transfers of the Loan Documents. Among them, Plaintiff argues that the Court does not have
“competent evidence” of the PSA or certain caats between Lehman Brothers and LBHI. And,
according to Plaintiff, the Court was misledtasvhether SASC or SASITwas the proper party
to the PSA, and whether that party (as depositahéoTrust) ever held the Note or Mortgage.
Plaintiff also argues that the Trust was noexistence when the assigan to it was executed.
According to Plaintiff, these “irregularities” alter or otherwise cast doubt on the “record chain of

title.” But the record chain of title jast that — the record chain of tifleThe_recordathain of title

demonstrates that Lehman Brothers assigned theityet— directly or indirectly — to the Trust; and
the Trust assigned the Mortgage — directly or indirectly — to the Defendant. The deesrdot

suggest that some other entity claimsnjaly claim) an interest in the Mortgatyénd as discussed

®Plaintiff has identified no authorityuggesting that a record chain of titiecludes
unrecorded documents. By definition, the readrdin of title is comprised of documents that were
filed in the County Register of Deeds’ office.

By way of example only, Plaintiff claims thBiefendant’s representation that the “record
chain of title consisted of an Assignment fraehman Brothers, FSB to the LB-UBS Commercial
Mortgage Trust 2005-Cl, (the “Trust”) and thearfr the Trust to the Defendant” is “untrue.” On
the contrary, that is exactlyhat the record chain of title consists of — nothing more.

°In another case cited by Plaintiff, the Michigdupreme Court explained that “it is the plain
intent of [the foreclosure by advertisement] statute that it is a condition precedent to the right to
foreclosure by advertiseant that the title of an assignee of a mortgage appear of record, and of
record in such a manner that evidence extranioile record will not be needed to put it beyond
reasonable questionFeldman v. Equitable Trust G&78 Mich. 619, 625 (Mich. 1937). In this
case, without consideration of extrinsic evidence,_the reidemtifies Defendant as the current
assignee of the Mortgage. Itis only by inspegextrinsic evidence that Plaintiff can cast “doubt”
on the record chain of title by suggesting that there were, in fact, other entities that held an
assignment in blank before it was completed and recorded. The statute did not create a system
inviting mortgagors to delve into the business dealings of their lenders to determine their compliance
with all of their contraatal obligations. It offers certain protections to mortgagors, sufficient to
ensure they are not at risk of competing clairAad, it offers certain mtections to purchasers at
aforeclosure sale so that they may purchase atiflearnThose protections are satisfied in this case.
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extensively in the original Order, the partiesrtiyg assignments appear to have ratified or otherwise
acquiesced to the transfers and are not challenigerg here or attempting to assert any rights in
the Loan Documents. Moreover, as discussedyddy virtue of the fact that Defendant is the
holder of the Note, it also holds the Mortgdneoperation of law. Finally, regardless of what
contracts exist between which entities, Plaintiff was not and is not a party ob thuioge contracts
(including the assignments), and lacks standing to challenge their validity or the parties’ compliance
with those contracts here.

Although itis not binding precedent, the BankrupgBourt for the District of Massachusetts
was faced with many similar argumentdnrre Almeida 417 B.R. 140 (Bankr. D. Mass. 2009),
which addressed a trust’s standing to obtain relief from the automatic stay in order to foreclose a
mortgag€e’® In that case, the trust established tihavas the holder of the original note and
mortgage.ld. at 142-43. But a third party claimed tiia trust nevertheless lacked standing for
relief from the stay because the note was properly negotiated, and “mere possession of a
mortgage does not grant the possessor any rights thederortgage, such as the right to foreclose
it.” Id. at 147-148. The third partysal claimed that the assignment of the mortgage was invalid
because it failed to comply with certain terma@fooling and Servicing Agreement (PSA), which
the third party claimed required the mortgage tabsigned to an interientity (defined as the
Depositor in the PSA) before being assigned to the tidstat 148. And finally, the third party

challenged the timing of some of the assignment transactidns.

“The challenges to the trust’s stamglio obtain relief from stay iAlmeidawere similar to
Plaintiff's challenges to the Defendant’s standing to foreclose by advertisement.
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TheAlmeidacourt first acknowledged the assigngeissession of the note, and the validity
of assignments in blank, in genetald. at 148-49. As the holder ofgimote, the trust had standing
to seek payment theredfl. at 149. The court then explained tliathe extent that the assignment
was made without actual authority, that defeas remedied through the assignor’s ratification or
acquiescencdd. Finally, the court addressed the argumnegarding the alleged “invalidity of the
Mortgage Assignments because there was no interim assignment of the Mortgage to [the interim
depositor entity]:”

A failure to follow this protocol - such as by direct assignment of the mortgage
from the loan originator to the pawmlistee, bypassing the depositor - would, the
Debtor contends, constitute a breactthef PSA . . .. The Debtor argues that
because the Confirmatory Assignmera idirect assignment from [the original
holder] to [the trust] that bypasses thdepositor, it must be invalid. This
argument falls far short of its goal. Even if this direct assignment were somehow
violative of the PSAgiving rise to unfavorable xaregulatory, contractual, and

tort consequences, neither the PSA nor those consequences would render the
assignment itself invalid

Id. at 149 (emphasis added) (quotinge Samuels415 B.R. 8, 22-23 (Bankr. D. Mass. 2009)). The
court also noted that the third party lacked standing to challenge the validity of the assignments:

[The third-party] is not a third partyeneficiary of the PSA, and, ironically, he
would appear to lack standing to objerany breaches of the terms of the PSA.
It would appear to this Court thisiie investors who bought securities based upon
the pooled mortgages would be the pantieth standing to object to any defects
in those mortgages resulting from any failure to abide by the express provisions
of the PSA.
Id. at 149 n. 4 (emphasis added). Ultimately, the court found the direct assignment from the original

holder to the trust, bypassing assignment to the depdsuas sufficient to confer standing” to the

trust to seek relief from the automatic stég. at 150.

“Notably, although botAlmeidaandlbanezinfra, are Massachusetts decisioAbneida
suggests that assignments of blank are valid in Massachusetts|bah#zreaches the opposite
conclusion. This distinction is irrelevant here because Michigan permits assignments in blank.
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| am persuaded by the court’s analysigimeida Just as in that case, the Defendant here
has established that it is the holder of thgioal Note and Mortgage. And, just asAimeida the
Plaintiff here lacks standing to assert any breadn the terms of any contracts between the
assigning entities. (Dkt. 24 at 15-18 (discussing Efeiglack of standing to challenge validity of
contracts to which it is not a party)). Moreover, any purported breaches irctmiszcts would
not render the assignments themselves (whickegrarate contracts) void. And by transferring the
original Loan Documents, including the Note, ®M@age, and all Assignments, all assigning entities
appear to have ratified any alleged breaches in the terms of those contracts.

Plaintiff next suggests that because the righibreclose by advertisement is contractual,
“unequivocally, the Defendant must establish thattlea valid contract for each link in the chain
of title that ultimately rsulted in the Defendant ‘owning’ the Note and Mortgage.” (Pl. Mot. for
Recons. at 11see also idat 8 n. 6 (“Defendant . . . mushow how the right [to foreclose by
advertisement] contractually passed from entitemndity.”)). First, | note that this argument is
simply Plaintiff's most recent attempt to challenge the validity of the assignments and avoid its
obligations under the Mortgage by claiming thatgbeer of sale contained in the Mortgage may
not be enforced by Defendant. Plaintiff cldyesrgues that it is not attempting to avoid its
obligations, but instead is challenging Defendant’s standing to foreclose by advertisement. But,
Plaintiff's arguments reach far beyond challerggDefendant’s compliance with the statutory
mandates, and extend into analyzing whether therévatid contract[s] for each link in the chain
of title” and whether the parties to those contraotaplied specifically with their terms. In other
words, Plaintiff seeks to challenge whether ean every entity that ever held an interest in

Plaintiffs Note and Mortgage complied to thedter with the terms of each and every contract
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between it and its successor. These are extheliypes of challenges that Plaintiff, as a stranger
to those contracts, lacks standing to assertntifaa mortgagor, contractually agreed to permit its
mortgagee to foreclose by advertisement. For #fleofeasons articulated in the original Order, and
the reasons contained herein, Defendant appede the holder of Plaintiff's MortgageSo long
as Defendant complies with its statutory obligasi, and it appears to have so complied, it (and only
it) may foreclose by advertisement.

Moreover, Plaintiff has cited no authority purporting to require a entity foreclosing by

advertisement to prove the validity of and @vniance with the underlying contracts pursuant to

which assignments of the loan documents were exeaubedhave | identified any such authority.

By its terms, the foreclosure-by-advertisement statute doeseqguire a foreclosing party to

conclusively establish a valid contract for each imkhe title; it requires onlgp record chain of

title. As discussed, the statut@pides protections allowing a mortga to ensure that any party
foreclosing by advertisement possesses the afigiiote, and has (at the time it initiates the
foreclosure proceedings) a recorded interest traceable to the original mortgage holder. The
Defendant here has satisfied those requirements.

| will close by addressing Plaintiff's reliance thS. Bank Nat'| Assoc. v. Ibandgo. 08-
Misc-384283, 2009 WL 3297551 (Mass. Land Ct. Oct2D809). According to Plaintiff, although

not binding lbanez‘provides an excellent analysis and guickanf some of the issues in this case.”

?Those reasons include, but are not limitedifendant is the holder of the indebtedness;
each predecessor holder of the mortgage trandfémeeoriginal Loan Documents to Defendant;
each predecessor holder appears to have ratifiedopted the transfers, thus curing any breaches
in underlying contracts; and Plaintiff may be bdrie@m challenging Defendant’s right to enforce
the mortgage (and its contractual power to faeelby advertisement) by laches, estoppel, waiver,
and/or ratification.
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(Pl. Mot. for Recons. at 15). That decisiavhich has resulted in considerable commentary,
currently is on appeal directly to the Massackisstupreme Judicial Court, scheduled for argument
in September.

Inlbanez as relevant here, the MassachusettgllGourt considered the following question:
“did the plaintiff [bank] have ‘the right . . . torfeclose the subject mortgage in light of the fact that
the assignment of the foreclosed mortgage into the [bankh@tascecuted or recordedtil after
the exercise of the power of salefbanez 2009 WL 3297551 at *1 (emphasis and omission in
original). Specifically, the bankdinot obtain or record an assigemt of the subject mortgage until
fourteen months after the foreclosure sale was conclidédl. at *2 n. 9. At the time of the
foreclosure sale, the bank possessed the original note and mortgage, each endorseddndatiank.
*2. As Plaintiff explains, as ithis case, those blank-endorsed documents changed hands multiple
times before the foreclosing bank obtained thteach transfer occurred without appearing in the
public record? Id. at*5. The court inspected the undartycontracts providing for the assignment
of the loan documents and determined that some terms of those contracts appeared to have been
breached by the parties thereto. Specifically, tiheeagents required that the mortgage assignment

to the bank be “in recordable form at the time the loans were transfeldedt*8. According to

BMassachusetts law differs from Michigan lawtlat it “requires that a foreclosing party
have a valid assignment of the mortgage at the time of notice and sale, but it does not require the
assignment to be ‘of record’ at that timdd. at *1 n. 7.

“plaintiff is quick to point out that several the entities involved in this case were also
involved in the mortgage transferdioanez The similarity of parties is not relevant to the analysis
of this case.

*And, as in this case, the interim transfezswred by virtue of the transfer of the blank-
endorsed documents (i.e. without separate assignment documents being executed for each
assignment).
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Plaintiff, the court found that because onlyrndassignments were transferred, “in reality, the
mortgages themselves were thus still held by thgi@ator.” (Pl. Mot. for Recons. at 16). And,
Plaintiff claims, the court found &t because the power to foreclose by advertisement is contractual,
the violation of the terms of the contract prevented the forecloslateat (L6-17).

But, a closer inspection of tiieanezopinion reveals that theourt’s holding was based on
a very different analysis. Specifically, the ddiound that “since the blank mortgage assignments
failed to name an assignee, they were ineffective to transfer any interest in the mortomagez”
2009 WL 3297551 at *5. “This is so0,” it explained, “because Massachusetts follows the ‘title
theory’ of mortgages, making them a type of dedd.”at *5 n. 27. “Under [Massachusetts’] title
theory of mortgages, a mortgage @4l estate is a conveyance & tile or of some interest therein
defeasible upon the payment obney or the performance of som#ner condition. Literally, in
Massachusetts, the granting of a mortgage vestatitiee mortgage to the land placed as security
for the underlying debt.1d. (quotingFaneuil Investors Group, L.P. v. Bd. of Selectmen of Dennis
75 Mass. App. Ct. 260, 264-65 (2009)). Thus, although the bank held the blank-endorsed documents
and could enforce the note as “bearer paper”ctsine blank mortgage assignment was ineffective,
the mortgage remained with [the originator]d. at *6. And, accordingly, although the court did
find that the terms of the contracts providing for assignments required the assignments to be in

recordable form, it was the fact that blank assigreaie ineffective in Massachusetts — not the fact

that they breached the terms of the caets — that invalidated the assignmeidsat *8 (explaining

that the only mortgage assignment executed wesitieffective blank mortgage assignment”, thus

the note was held by the bank but the mortgage securing that note was still held by the originator).
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The Ibanezcourt also analyzed the question of whether the bank should be deemed the
“present holder of the mortgage” by virtue of thet that it was the presat holder of the note and
blank mortgage assignments. at *10. The court rejected this argument for two reasons: (1) “the
blank mortgage assignments they possessed transferred nothing” under Massachusetts law (applying
analysis regarding the title-theory of mortgages discussed above); and (2) in Massachusetts, “even
a valid transfer of the note does not automati¢ediysfer the mortgage. The holder of the mortgage
and the holder of the note may be different persoifd.’at *11 (citation and internal quotation
omitted). Notably, even thbanezcourt recognized that an assignment to the bank from the last
assignee of record would be sufficient — withowt tiecessity to obtain or record assignments for
each interim transferld. at *11 n. 48°

| decline to adopt the reasoninglb&nezbecause the Massachusetts law on which it relies
differs from Michigan law in two important aspettsFirst, unlike Massachusetts, Michigan does
not follow the “title theory of mortgages.” “Under dhigan law, a mortgage is not an estate in land,
it is a lien on real property intended to sequeeformance or payment of an obligatiorPtime
Financial Services v. Vinto761 N.W.2d 694, 703 (Mich. App. 200@)ternal citations omitted);
see also Equitable Trust Co. v. Milton Realty,@49 N.W. 30, 31 (Mich. 1933) (“A real estate

mortgage in this state is but a security, in the nature of a specific lien, for the debt.”) (internal

%0f course, if another assignment was recoldddre the bank recorded its assignment, the
bank’s assignment would again be outside the record chain of titleharménk would need to
obtain an assignment from thewassignee of recordd. at *11 n. 48.

| also believe the Massachusetts court em@aspecting the underlying contracts, and any
purported breaches in them, where no parties theset® challenging their validity or effect. But,
as explained above, the court’s holding did not aurthat analysis so it does not form a basis for
my decision here.
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guotation and citation omittedpecond, unlike in Massachusetts, in Michigan, a mortgage cannot
exist separately frorthe underlying notePrime Financia) 761 N.W.2d at 703. “A mortgage is

a mere security interest incident to an undagyobligation, and the traresfof a note necessarily
includes a transfer of the mortgage with it.r e same reason, a transfer of a mortgage without
the underlying obligation ‘is a mere nullity*®1d. (citing Ginsburg v. Capital City Wrecking Co.

2. N.W.2d 892 (Mich. 1942)); . Thus, when an asse takes ownership of a note, the underlying

mortgage transfers to it by operation of lald. at 710;see also idat 704 (explaining that, in

Michigan, the interests in a mortgage are ascextiry determining whether and to what extent an

assignor grants its interest in a notéguitable Trust Cp249 N.W. at 31 (“A transfer or assignment

of the obligation operates as an assignment of the mortgage.”) (citation omitted).
Accordingly, under Michigan law, unlike ibanez even if the assignment in blank of the

mortgage was ineffective — and | do not beligweas — because Defendant possesses the Note, the

Mortgage incident to that Note transferred to Defendant by operation.tf Favd, notwithstanding

18plaintiff, in fact, recognized this Michigan ddae in its original Motion for a Preliminary
Injunction (Pl. Mot. for Prelim. Inj. at 10) (“thdecisive weight of authority . . . holds that an
assignment of a mortgage without the underlying dednullity, and therefore unenforceable . . ..
A security interest cannot exist, much less bedferred, independent from the obligation which it
secures. The security interest follows the debt. If the debt is not ansferred, neither is the
security interest.”) (internal citations omittedyhus, because Plaintiff plainly understands that,
unlike Massachusetts law, Michigan law does not permit a note and mortgage to be held by different
parties, | find Plaintiff's reliance oilvanez— and Plaintiff's misrepres¢ation of the legal basis on
which Ibanezwas decided — to be disingenuous at best.

plaintiff makes a last-ditch effort to save its argument by suggesting that the various
contracts assigning the notes and mortgages tegubst mortgagees may have reserved rights in
the original Note holder, or may have lackeasideration, or may not have been valid under the
laws of the State governing those contracts. KRit. for Recons. at 7). Plaintiff cites the
Restatement 3d of Property: Mortgages 8 5.4tHerproposition that a transfer of a note “also
transfers the mortgage unless the parties to the transfer agree otfiefidisat 7 n. 4 & Ex. 12
thereto (emphasis added)). But, Plaintiff biésd no binding authority contradicting the Michigan
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all of Plaintiffs arguments regarding breachefs contracts, incorrectly-named parties, and
“irregularities” in assignment docuents, just as Defendant is entitled to collect the debt, it is
entitled to enforce the other provisions of the Mortgage — including the power of sale.
II. CONCLUSION

Defendant is the holder of the Note, and tbeord holder of the Mortgage with a record
chain of title traceable back to tbaginal mortgagee. As such, as explained in my prior Order,
Plaintiff cannot establish a likelihood of susseon its claims. Moreover, Plaintiff has not
challenged my previous finding that it cannot elssala likelihood of irreparable harm. Therefore,
I now confirm my finding that Plaintiff is not entitl¢o a preliminary injunction. Plaintiff’'s Motion
for Reconsideration is DENIED.
IT IS SO ORDERED.
Date:__ June 14, 2010 s/ John Feikens

John Feikens
United States District Judge

doctrine that a transfer of a natansfers the mortgage by operation of law — without regard to any
“agree[ment] otherwise.” And, because Defendaiherefore the assignee of the Mortgage, the
remaining arguments also fail. Even if this issue was not dispositive as to Defendant’s standing to
foreclose by advertisement, as discussed,nfflailacks standing to challenge whether the
underlying contracts were valid under the law or éab&onsideration. Plaintiff cannot circumvent

its need for standing by couching its argumerarasbjection to Defenddatstanding; Defendant

holds the Note, has satisfied the statutogumement to establish a record chain of tiled is the
assignee of the Mortgage.
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Proof of Service

| hereby certify that the foregoing order was served
the attorneys/parties of record on June 14, 2010, by
U.S. first class mail or electronic means.

s/Carol Greyerbiehl
Deputy Clerk
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