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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISON

MARKEL AMERICAN
INSURANCE COMPANY,

Plaintifff Counter-Defendant,
Casdlo. 10-11667
V. Hon. Lawrence P Zatkoff

LORN H. OLSEN,

Defendant/Counter-Plaintiff.
/

OPINION AND ORDER

AT A SESSION of said Court, heid the United States Courthouse,
in the City of Port Huron, &te of Michigan, on May 30, 2013

PRESENT: THE HONORABLEAWRENCE P. ZATKOFF
UNITED STATES DISTRICT JUDGE

. INTRODUCTION
This Opinion and Order constitutiee Court’s findings of fact ahconclusions of law following
a bench trial in this matter. Foetreasons set forth below, the Coorictudes that Plaintiff has failed to
satisfy its burden of proof in thimatter. The Court awards Judgmierfavor of Defendant and against
Plaintiff.
[I. BACKGROUND
A. FACTUAL BACKGROUND
On November 6 and 2009, Defendant's vessel, the “Camelot,” sank while docked in calm
waters in Fort Lauderdale, Floridahe sinking resulted from the faiuof a raw water intake hose.
Prior to the sinking, Defendant hpdrchased a policy from Plaintiff fosure the Cantat. After the
loss, Defendant demandeageeds under the terms of insurance policy, and Rigif refused to pay.

Defendant argues that the loss gared by the policy, whilPlaintiff argues that the loss was not caused
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by covered peril, but instead resulted from “weartaad’ of the raw water take hose or Defendant’s
“failure to maintain” theCamelot in good condition.
B. PROCEDURAL BACKGROUND

On April 23, 2010, Plaintiff fileaks Complaint for Declaratory Ref, seeking a determination by
the Court that Plaintiff justifiably denied covgeaand has no further contractual responsibility to
Defendant. On July 15, 2010, Defendant filed e@ount Counter-Complaint, claiming that Plaintiff
breached the insurance contract and also violagettiform Trade Practicésct, Mich. Canp. Laws
8500.2001¢t seq The parties thereafter filed motions famsoary judgment, which the Court denied on
March 29, 2012. A three-day berighl was conducted by the Coart April 2, 3, and 4, 2013.

C. TRIAL

During the trial, both parties presented opening statements, introduced exhibits, and called,
examined, and cross-examined witnesses. Planatiffd four witnesses: Randal Roden, Ken Ferch,
Robert Taylor, and Robert Skor@efendant called five withesses:déme Oleszko, Michael Crossland,
John Barberis, Mark Crosby and Lorn Olsen. Defahdlso re-called Ken Ferch as a witness.

As to the credibility ofthe withesses, theourt was guided by the appmace and conduct of the
witnesses, by the manner in whicle thitnesses testified, and by theuettter of the testimony given.
The Court had an opportunity to view the witnessegitions to questions, their hand and eye movement,
and their facial expressions. Aiitthally, the Court considered eagfitness’ intelligence, state of mind,
motive, demeanor, and manner while testifyingwa#f as contravening evidence. The Court also
considered each witness’ abilitydbserve the facts to which he oedbstified and wéther the witness
appeared to have an accurate recollection of the relevant circumstances.

Additionally, the Court considered and reviewhd parties’ written damissions, including a
joint final pretrial order and trial briefs containipgoposed findings of fact drconclusions of law, the

parties’ opening statements and updatefs after the trial concluded.
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After carefully reviewing all othis voluminous material, theoGrt hereby denies Plaintiff's
claim for a declaratory judgment agihints Defendant’s counterclaim for breach of contract, based on the
findings of fact and conclumns of law set forth below.

[1l. FINDINGS OF FACT AND CONCLUS ONSOF LAW

In March of 2006, Defendant purchased the “Caniedob6-foot yacht manufactured in 1982.
The Camelot was insured under a Helmsman YachtyRiliosurance, #YH50699462 (the “Policy”),
issued by Plaintiff. Prior to puraking the Policy, Plaintifvas required to subjetite Camelot to a pre-
purchase marine survey to determine the vessatdition and value. Theurvey was conducted by
Perry’'s Marine Surveyo. on March 20, 2006See, e.g.Trial Ex. C. The sumy did not reveal any
inadequacies with respect to theéhosquestion except that a clamigeed to keep the hose in place
was broken and needed replacement. Defendaateepthe clamp and, based on the survey, Plaintiff
saw fit to issue the Policy. The fies do not dispute that tiRelicy was in effect atll times relevant to
this lawsuit.

On or about October 24, 200Befendant and several passengers departed Hayes, Virginia,
aboard the Camelot to trawelFort Lauderdaldslorida. Among the passengatghis initial stage of the
journey were witnesses Eugene Oleszko (“@@%z Michael Crossland (“Crossland”), and John
Barberis (“Barberis”)—all of whom we long-time friends of Defendant.

Upon boarding the Camelot and in anticipatiotheflengthy voyage, Oleszko saw fit to inspect
the vessel to make sure it was seaworthy. Basbedatl years of boating exjence and his career in
the navy, Oleszko observed the vessel's engine axtmmgnt, bilges, pumps, and hoses, and concluded
that the boat had no leagifrom its hoses and wasdieed well-maintained. Baatis took similar steps,
stemming from his 47 years of bogtiand his experience teaching couisésafety at sea.” As he did

before commencing any trip, Barberis inspected thaeltd to ensure its seawluiness. He visually
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inspected the seacocks and engine compartment\antb#ang that concernedrhi He also checked
the Camelot’s hoses and noted thatatwere no oil or water leakslt#ough he had at least once before
declined to board a different vesaéter discovering safety concerBgyrberis determined that there was
nothing alarming about the Camelot and thass, in fact, well-maintained.

On the second and third days of the voyafe passengers encountered severe weather
conditions that subjected the Camdlo twenty-foot seas, causing thiessel to be raised and then
“crashed” onto the ocean numerous times. Dutivg trip, however, the Camelot experienced no
mechanical or equipment failures, no leaking, and nogak of water other than that routinely expected
of all water-bound vessels. Defamtl performed the normal, routine and regular inspections that he
would on any voyage, including inspecting of the bilgasin the mechanicalaim where the raw water
intake hose was located and chandjigjfilters a number of times.

After weathering the storm, the passengerspstbpn St. Simons, Georgia, allowing some
passengers to leave the vessel and return hehile, also picking up at least one new passenger—
witness Mark Crosby (“Crosby”). Crosby was anotbeg-time friend of Defendant, a life-long boater,
and a pipe-fitter by trade. Up@rosby’s boarding of the Camel@efendant walked him through the
entire vessel, including the engine compartmentsi@yrhad no concerns with the Camelot's upkeep or
seaworthiness.

After returning to sea, the crew continuedtorFlorida, arriving in Fort Lauderdale on the
morning of Tuesday, November Z)09. Upon ddaéng, the Camelot was secured and inspected by
Defendant with the assistance ofreoof the other passengers. Deft left the Qaelot docked in
Florida on November 4, 2009.

On November 7, 2009, Defendant received ghelse call advising him that the Camelot had

begun taking on water late in the evening on Nder 6, 2009, and that kile early morning of



November 7, 2009, the Camelot veasnpletely submerged at its dockhe parties do not dispute that
the vessel sank in calm waters while neddo the dock ifrort Lauderdale.

Defendant submitted a claim to Rlf for the loss of the Cantat in November 2009. After
receiving the claim, Plaintiff's claims examiner, wiaéen Ferch (“Ferch”), reteed a marine surveyor,
witness Randal S. Roden (“Rodert?), investigate the cause of thieking. Roden concluded in his
report that the Camelot sank due to the ingress tefr waough a failed raw wex intake hose that: (a)
was soft and pliable, and (b) shovsghs of wear and tear and detetion. Roden found that the raw
water intake hose of the main engine was approxin@@&fysevered. Plaintiffém hired witness Robert
Taylor (“Taylor”), a licensed professional enginedath expertise in navahrchitecture, marine and
mechanical engineeringné failure analysis, to examine the raw water intake hose. Taylor noted that
hoses such as the one at issue do not normallgt™*lmpen to 90%, but instead develop small leaks that,
if unrepaired, develop into larger leaks or breakievertheless, Taylor concluded that the hose failed
“due to long-term degradationgar and tear, and corrosion.”

In a letter dated December 1020 Plaintiff denied Defendasttlaim based on language in the

Policy that excludes loss or damage “caused bysoltirey from” “[w]ear and teagradual deterioration .
.. and/or “[flailure tomaintain the insured yacht (includiitg machinery and equipment) in good
condition[.]” The letter stated, in part:

The hose failed over time due twear and tear and/or gradual

deterioration. The condition of the leds suggestive that it was original

to the vessel and had not been replacehe vessel sank in calm waters

at the dock.

Due to the above stated policy provisions, we cannot provide coverage
for your claim as presented. . . .

SeeEX. 6.
The parties are in agreement titet Camelot sank due to the feglwf the raw water intake hose

in question, yet disagree as to daeiseof the hose’s failure. Yet, evafter extensive investigation and
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witness testimony presented by the parties, a saligfactory explanation fdhe 90% severance of the
hose remains elusive. Against this backgrourel Gburt turns to the two grounds on which Plaintiff
seeks to deny coveradd) that coverage was precluded by Policy exclusions for damage or expense
caused by or resulting from “[w]eardatear, gradual deterioration . . .” and/or “[flailure to maintain the
insured yacht (including its machigeand equipment) in good conditidnand (2) that Defendant
breached the implied warranty of seaworthiness.

A. PoLiCcY EXCLUSIONS

The parties agree, correctly, that Michigan lawegns this case. Under Michigan law, the Court
is tasked with interpreting thenlguage of the policy at issuBederal-Mogul U.S. Asbestos Pers. Injury
Trust v. Cont'l Cas. Cp666 F.3d 384, 387 (6th Cir. 20)(t)tations omitted). Irdisputes involving
coverage exclusions, the insurer bears the burddenabnstrating that a particular policy exclusion is
applicable. SeeAuto Club Grp. Ins. Co. v. BogtB89 Mich. App. 606, 610 (2010) (citindeniser v.
Frankenmuth Mut. Ins. Ca449 Mich. 155161 n. 6 (1995)).

In the absence of specific contractual language to the contrary, Michigan courts have long applied
the “proximate cause” standato determine if coverage was ptetdd by the occurrence of a particular
event. Berger v. Travelers Ins. C&79 Mich. 51, 53 (1967J;MW Enters., Inc. v. Fed. Ins. C619 F.3d
574, 579 (6th Cir. 2010); Couch on 18s101:39 (stating that parties can “contract out’ of this general
causation rule, as long as their agresihdoes not violate public policy”Proximate cause is “that which
in a natural and continuous sequence, okbn by any new, independent cayseduces the injury,
without which such injury would not have occurttedMW Enters.619 F.3d at 579 (emphasis added)

(citing Mich. Sugar Co. v. Emp’rs Mut. Liab. Ins. Co. of Wi€7 Mich. App. 9,14 (1981)). “[T]he

! The Court notes thaioth grounds merge into one, however, becRlatiff essentially argues that Defendant
breached the warranty of seaworthiness by failing to replatauthehose. Nevertheless, the Court addresses each
claim in turn.
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guestion of proximate cause in iraoce cases is generally held to be one for the trier of fiith.
Sugar Cq.107 Mich. Ap. at 14 (citindKangas v. N.Y. Life Ins. C@23 Mich. 23824445 (1923)).
Here, the Policy states that Rté#f will not pay for loss or damagcaused bgr resulting from:
1. wear and tear, gradual deterioratiorgeceblysis, corrosignrust, mold, rot,
marring, denting, scratchingeathering, osmosis or lsing of fiberglass, resin
or gelcoat or willful msconduct of an insured;
2. failure to maintain the insured yachiduding its machinery and equipment) in
good condition so that the insured yawdnt be damaged by ordinary weather or
water conditions or the rigors of normal use;
SeeTrial Ex. 1 at pg. 4 (emphasis adjle Because the exclusion provisaissue contains no contrary
standardsee Berger379 Mich. at 53Plaintiff must establish thaitleer 1) “wear and tear” or 2) a
“failure to maintain” was the “natural and conibus sequence” that caused the sinking of the Camelot;
and additionally 3) that this sequence waslusive of “any new, independent causeSeeMich.
Sugar 107 Mich. App. at 14.For the reasons below, the Court firtldat Plaintiff failed to carry this
burden.
1. FailuretoMaintain
Plaintiff argues that Defendantidiot adequately maintain ther@zlot and that he should have
replaced the hose in question for anber of reasons. First, Plaintiff asserts that Defendant failed to
engage in preventive maintenance specifically gana to the hose, i.e., that Defendant should have
replaced the hose even if it showesigns of leaking. According Riaintiff, simply because the hose
was 27 years old, Defendant should have inspecteithitadight, mirror, and magnifying glass. Yet,
testimony provided by both sides established that ikano “chart” or authdy Defendant could have
consulted to determine the usefdi Iof the hose in question. Asich, it is possibl based on the

evidence, that a hose similar to the one in quesiiuld be expected to last for 50 or 100 years—

rendering moot any argument asite mere age of the hose.



Second, Plaintiff argues that these “looked old,” that the exterior was covered with “checks” or
cracks, that it was stained with rust, and “papet-thall of which indicatecthat the hose had “never
been maintained, much less inspettethe Court disagrees. Therenisthing outwardly indicative of
the hose having passed any reasonabl¢hagshold—even if one existefiestimony as to the rust stain
was inconclusive since it indicated that the staindcbale come from any nuebof sources. Further,
the hose also cannot be charactereedpaper thin,” as it appearsmparable in thimess to the new
hose provided by counsel as an epiam As to the “checks” or cracks, even Taylor acknowledged that
the marks are only visible upon bending the hosaising a magnifying glass. Regarding past
inspections, Plaintiff overlooks thact that it undoubtedly accepted an inspection of the vessel merely
three years prior to the incident, and decided toerttie Camelot on the basis of that inspection. Thus,
the appearance and age of the lolaseot show that Defendant falle®s maintain the Camelot.

Third, Plaintiff argues that the fuel tank was titgd with a growth that perpetually clogged the
filters and required them to be replaced no lems b times throughout the voyage,” and that a bilge
pump switch was non-functional. OoigPlaintiff’s witnesses, howeverlnets this claim. Skord testified
that it is quite common for diesielel filters to become clogged lwhat is commonly known as “diesel
fuel algae” (though not actually algae). He furtbtates that clogging more common when force—
such as a storm—is exerted on a vessel, thereby “stipihtpe algae, causing maséit to enter the fuel
lines and clog the filter. As todtbilge pump, Defendant testified creditiigt the water level in the bilge
never reached the level of the loveeitomatic float switch.Defendant also teséfd that he routinely
checked the bilge compartment aalthough he never found an inordmamount of water, he would
drain the bilge during each inspection. Thisupported by testimony fro@leszko, Barberis, and
Crosby who affirmed that they never saw an amotmiater in the bilge compartment that was outside

the norm or would otherwise cause them concern.



Aside from this, the facts supper finding that Defendant was a meticulous and conscientious
boat owner who took great care of @&melot. At trial, Oleszko, Cssland, Barberis, Crosby, and Skord
all testified in this regard. Additially, Defendant’s credible testimong to this and other issues leads
the Court to adopt a similar view of Defendante Qourt found Defendant be a highly competent and
skilled individual with respct to the maintenance camechanical operatioof both sea vessels and
airplanes. The testimony and evidence show rta@htenance of the Catoewas a priority for
Defendant and that he spent significant resourcessiertideavor. Defendanstiied that he regularly
inspected and properly maintairtké Camelot, repaired or replaced components where he saw fit, and
ensured that all other maintenance was performetimely and appropriate maanby someone else in
the event that he was unable or unqualified to dBdfendant produced records showing that he spent
approximately $75,000.00 for maintenance, repaid/or improvements to the Camelot during his
approximately 3-1/2 years of ownershieeTrial Ex. 17. He also notatat, had he paid for outside
labor for the maintenance he performed, theligedf would have beerpproximately$150,000.00.

Notably, Defendant also provided testimony, supported by the other passengers, that he replaced
the fuel filters during the voyage on at least 15 oonasbften for hours on end. Each time he did so, he
was within arm’s reach of the hosequestion, and could have observed any problems or leaking that
may have been occurringHe further tesiiéd as to the numerogpare parts he kept aboard the Camelot
in the event of a failure during a voyage, including atanf hoses that could serve to replace the hose
in question and others, if necessdrylight of this testimony and egdce, it is unlikely that Defendant
would have failed to discover any leaks in the haiseé,even more unlikely thiae would have failed to
replace such a hose immetely upon discovering leak or defect.

As such, Plaintiff has not showrattDefendant failed to maintatine Camelot to such an extent
as to cause its sinking.

2. Wear and Tear



At trial, the parties established through thertesty of Roden, Taylor, and Skord that hoses that
fail from “wear and tear” and deterioration generdllyso gradually over a longeriod of time. This
process normally begins with alh cracks which later progresstanlarger cracks, resulting in
correspondingly small and larger lsakintil the hose eventually failsSuch a process, if established,
could constitute a natural, continuous sequencediséassed below, however, the evidence in this case
contravenes the existence of any such sequence.

a. Evidence of Leaking

Plaintiff presents no evidence, aside from slagion, to prove that any leaks occurred at any
time in question; in facthe evidence tends to showtjthe opposite. Fird)e Camelot underwent a pre-
purchase marine survey in Marci2606. The survey found natlgi noteworthy regarding the condition
of the hose other than the facattta clamp meant to secure th@se’s position was broken (which
Defendant replaced). Ferch confirthat, based on the pre-purchaswesy he approved the hose and
issued the Policy. Therefore, tarch of 2006, the hose was fuflynctional, and did not warrant any
concern from Plaintiff that it should be replaced.

Second, a post-lightning damage inspection peaddrby witness Skord iuly of 2009 did not
reveal that the hose was leakinglamaged. Although Skord noted thathad never seen a hose such as
the one in guestion damaged by lightning, he nesleds affirmed that he examined the engine
compartment during his inspecti@md does not recall seeing any leaks there, or anywhere, in the
Camelot. Had he observed angththat would have raised hisuian—irrespective of whether it was
related to the scope of his damage inspection—Skaed tiwit he would have notified both Plaintiff and
Defendant. Therefore, as of Joy2009, the hose wdully-functional.

Third, several witnesses—both Plaintiff's aDefendant's—testified to having observed the
engine compartment and the habectly; no one, however, saany indication that the hose was

leaking. Oleszko testified that he performed a preitigpection of the Camdldefore beginning the
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voyage. Having 60 years of boatexperience, including operation andintenance, Oleszko noted that
he would not agree to an ocean voyage on somesgie ekssel without first assuring himself of its
seaworthiness. Oleszko’s inspaa, which included viewing intthe engine compartment where the
raw water intake hose was located, allowed him tolededhat there were no safety concerns on the
Camelot; that it was aell-maintained boat; that there were nakiefrom hoses or elsewhere, and that
the bilge system was operatpgperly—all conditions that pasted throughout the voyage.

Crossland testified as to his being a passemgeamhan on this trip. Though Crossland was not
an experienced boater and, in fact, had never been itlmoatdaefore or since this voyage, he testified as
to the severe conditions and abileCamelot endured during the stotfe analogizethe Camelot to a
basketball being pounded against the floor. Heigzbsai to not being made an® of or overhearing any
conversations regarding damage or leaking as a resoditaftorm. Crossland also attested to a lengthy
friendship with Olsen and to hag knowledge of Olsen’s extrematyeticulous habits with respect to
maintenance of his boats, airplane] ather mechanical devices he owned.

Barberis testified to his extewms experience as a sailor and as an instructor in boating safety.
Barberis conducted a thorough inspection of the @arbefore agreeing to embark on the voyage.
Barberis testified that he had on prior occasimigsed to participate in similar sailing trips after
inspecting the vessel involved in such trips and finding-$eaworthy and unsdta him to sail upon.

He also testified as to his habitmfrposefully inspecting seacocks, since they provide an access point for
water to enter the boat. In fact, he testified that lgoanding a vessel, the first seacock he inspects is the
one connected to the raw water intake hose, asiltl elow significant amants of water to enter a
vessel. Barberis testified that hesvgatisfied with the results his inspection and that he saw no leaks or
signs of potential problems with thos any other hoses in the engimenpartment. Bassis also echoed

the other witnesses’ opinions regarding Olsenénkattention to detail and the meticulous manner in

which the Camelot was maintained.

11



Croshy testified that although he did not initiaie own inspection, Dendant led him through
something similar when Crosby first boarded in Geor Crosby indicated théie was very satisfied
with the condition of the Camelanhd that he was well-are of Defendant’s aptitude and maintenance
habits. Crosby saw no evidence of leaks or amgr dtose problems while on board the Camelot.

Additionally, Defendant testifieds to the condition @nperformance of the raw water intake
hose during the voyage and the abseof any observable leaks. Defant asserts that he routinely
checked the bilge compartnieand never founén inordinate amount of wafer.In fact, Defendant
testified the water level in the bilge never evenhreddhe level of the lower automatic float switch and,
even though below that level, he would drain tigebduring each of his regular inspections of it.
Defendant also testified that headlged the fuel filters at least 18és during the voyage, spending four
or more hours in the engine compartment. Tlasqa Defendant within agptimately one foot of the
raw water intake hose, giving him several opportunibesbserve and addreasy leaks. Defendant,
asserts, however, that hevsao such leaks or defects.

Because there is little or no esitte to show the mstence of any leaks, the Court finds it
unlikely that the hose failed due“teear and tear” and degradation.

b. The Camelot Sank Quickly

According to Taylor, a naval architect and marine eregr, and Roden, a 31-year marine

surveyor, a failure due to “wear at@@r” is a slow process that wolddgin with small leaks that would

progress into larger leaks over time befarieose would uliimately become 90% sevérett.follows

2 Taylor opined that the twelve inches of water indiige reported by Defendant svaxcessive and a sign of poor
maintenance, but this opinion was rebuktgdestimony from both Defendant and Crosby.

% Roden speculated that the original severance dfidse may have been less than the 90% reported by the
salvagers but was worsened whengigagers plugged the the hose with@ Roden acknowledged, however,

that he had no facts or evidence to support his theory. Similarly, Taylor speculated that the water that had
accumulated in the Camelot’s bilge upon docking in Farteadale probably resulted iinca leak in the raw water

intake hose, but he offered no facts or evidence to support his position.
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then that such a sequence wouklltein a vessel gradually taking on increasing amounts of water until
some point of failure. ThCamelot, however, did tfmllow this pattern. Gnversely, the Camelot sank
quickly during the late evening dfovember 6, 2009—withut any evidence that the vessel had begun
taking on water.

In this regard, the Court finds the testimonyCobsby and Skord to be Wveaken. Crosby has
extensive boating experience and is a pipe-fitterdaietrwhose job duties angperience required him to
routinely maintain, inspect, and repair hoses simildhéoone at issue, and also to replace such hoses
when he found it necessary. Croshy testified thathe absence of any signs of leaking, the 90%
severance must have been the resuioofie external force. FurtheGcording to Skord, a 25-year
marine surveyor familiar ith failed hoses, the failarprocess does not usuathanifest itself in a 90%
severed hose and fast sinking; therefore, it is likelysirae other force acted on the hose so as to take it
from a 0% to 90% severancén these bases, th@t finds the fact thahe hose suffered a 90%
severance and sank over the course of hours to blg siegnsistent with the narrative of a lengthy, age-
related failure of the hose. Instetite 90% severance was madkely facilitated byan external force or
cause—namely, the severe storm thtehed the Camelot fmearly two days.

3. Independent Cause

Even if Plaintiff were able to sk that “wear and tear” or “failul® maintain” weren some part
responsible for the sinking, Defendant neverthghesgides evidence of a “new, independent cause,
[that] produce[d] the injury. TMW Enters.619 F.3d at 579 . While nonéthe witnesses could testify
with certainty that the severeddsowas caused by any particularcé the Court finds that severe
weather conditions encountered by the Canpddgted a significant role in its sinking.

Aside from Defendant’s account that the statmok the Camelot “like a salt-shaker,” several
other witnesses testified ttsthe severity of thetorm and the resulting 20-fos¢as on the second and

third days of the voyage. Oleszko testified thatigmmany decades of baoggj he had “never seen a
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storm that bad.” He noted that the 20-foot seasitegly pulled the Camelot such an extent that the
vessel was at times lifted above the ocean at agtBalangle, before crashidgwn violently into the
ocean. Crossland, though a novice boater, sedddtdszko’s report of the Camelot being slammed
from a 45 degree angl€rossland added that hesatarrified by the conditionsf the storm, noting that
the Camelot was “shaking” drislamming” so hard that he feared/ould break in half. Barberis, a 47-
year boater, reaffirmed the 20-foot seas and thetaat “pounding” the Camelot took for nearly two
days. He also noted that even though the ks affixed to the sea strainer and wasprotsea
“moving part,” the physical stress the Camelot eedluluring the storm coulthve had an effect atl
of the vessel's equipment because fging moves” when a boat is 20-foot seas—hoses included. In
fact, Taylor indicated that the mafacturer used rubber hoses—as opposed to plastic or metal pipes—
precisely because the hull and components of theirmatably move, espediia in harsh conditions,
and that hoses must have some “give” to be alalbgorb such movement. Accordingly, the Court finds
that extreme weather conditions revea major factor irthe Camelot's sinking, thereby precluding
Plaintiff’s reliance on “wear and tear” ogffure to maintain” aproximate causes.
B. WARRANTY OF SEAWORTHINESS

Aside from the Policy exclusion claims, Plaintifi@lclaims that Defendant violated the warranty
of seaworthiness. The “warranty of seaworthineas isbsolute duty owed layship owner to its crew
and, in this case, to its insurer, to provide ‘aseéand appurtenances reasonably fit for their intended
use.” Underwriters at Lloyds v. Labar¢260 F.3d 3, 7 (1Cir. 2001) (quotingvitchell v. Trawler
Racer Inc.362 U.S. 539550 (1960)). The origins of the warnamest in the belief that “in order to
assess the risk, the underwriter must have the toghssume a certain stardiaf suitability of the
vessel.” 2 Thomas J. Schoenbadaimiralty and Maritime Lavg 19-16, at 337 (4th ed. 2004). “The
Standard [for seaworthiness] is not perfection, easanable fithess; not a shiiat will weather every

conceivable storm or withstand every imaginable pétiie sea, but a vessel reasonably suitable for her
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intended service.ltalia Societa per Azioni di N@gazione v. Oregon Stevedoring (376 U.S. 315, 322
(1964) (internal quotation marks omitte@ee also Morton v. Berman Enters., 1669 F.2d 89, 91-92
(2d Cir.1982).

Generally, the insurer bears the burden of sigpva lack of seaworthiness and consequent
breach. In this case, however f&®lant must oveome a presumption of usanvorthiness that arises
upon a vessel's sinking while mearto a dock in calm wateReisman v. New Hampshire Fire Ins.,Co.
312 F.2d 17, 20 (5th Cir. 19680pston Ins. Co. v. Dehydrating Process, @04 F.2d 441 & Cir. 1953).
See also, e.gCouch on Ins. 3d § 99.33. If the owner preguevidence to the contrary, the burden shifts
back to the insureReisman312 F.2d at 20.

The Court finds that Defendant has proslidevidence to rebut the presumption of un-
seaworthiness resulting frotine Camelot’s sinking in calm water8s discussed above, a hose failure
due to “wear and tear” occurs gradually over timet, &eattested to by Taylor, Skord, and Roden, there
is no evidence of any leak inetlinose in question, and a 90% severasgot consistent with typical
degradation failure that takes place gradually over tigaiditionally, several witnesses testified at trial
that Defendant is a meticulous and knowledgealadédaner who spent significant time and resources
maintaining the Camelot. As such, Defendant hagged evidence that he kept the Camelot seaworthy
during the time period in questiomhe burden of showing un-seaworthingeesefore reverts to Plaintiff.
Sedd.

To carry its burden, Plaintiff s to a number akasons why the Camelot was not seaworthy.
These reasons, however, are ifeafthe same as tl@guments discussed—and rejected—above in
Section A, since Plaintiff's theory is essentidliat Defendant rendered tamelot un-seaworthy by
failing to replace the purportedly degraded hose. meless, the Court shall briefly address certain of

Plaintiff’s claims.

15



First, Plaintiff asserts that Defendahbsld have performed preventive maintenance on the
hose, i.e., he should have replacechttse even if it showed no signdediking. Both parties appear to
agree, however, that there is no “chart” or authtimdy Defendant could have consulted to determine the
useful life of the hose in questi. Second, Plaintiff argues that those “looked old,” was covered with
“checks” or cracks, was gst&d with rust, and was “papthin"—all of which indcated that the hose had
“never been maintained, much lesspiected.” Yet, the appearance agd of the hose do not render the
Camelot un-seaworthy, and there is nothing outlyaindicative of the hose having passed any
reasonable age threshold—even if one existed. TPImdhtiff alleges that Oendant allowed the fuel
tank to amass “a growth that perp#yuclogged the filters and requirdladem to be replaced no less than
15 times throughout the voyage.” ef@ourt however, found crediblesttestimony of Skord explaining
that there was nothing uncommon about a diestltank accumulating “ghe,” which may become
problematic when “stirredp” by harsh conditions.

Fourth, Plaintiff argues thate Camelot was not seaworthy account of Defendant bringing
inexperienced crew members withmhon the voyage. This is unavaijin At the very least, Crosby,
Oleszko, and Barberis had signifitaboating experience, with Barberis even being a sea-safety
instructor. Notwithstanding this, Plaintiff providesanathority to support his contention that a vessel can
be rendered un-seaworthy for failuretefcrew to have a particular typeamount of boating experience.

Last, Plaintiff argues that ald®e pump switch was non-functionaDefendant testified credibly
that the water level in the bilge never reached the level of the lower automatic float switch and that he
routinely checked the bilge compartrdiut never found that it containad inordinate amount of water.
Crosby seconded that the amounivafer in the bilge was no causedéarm, and that was normal for
all vessels to take on some amount of water. Muwtanding this, the absanof an automatic bilge

pump is not sufficient to render a vessel unseémravhen there are other methods—such as a higher
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level float switch—to dewater the vess@&ee Fed. Ins. Co. PGG Realty, LL(538 F. Supp2d 680,
696 (S.D.N.Y. 2008xff’d sub nom. Fed. Ins.cCv. Keybank Nat. Ass'840 F. App’x 5 (2d Cir. 2009).

For these reasons, Plaintiff has failed to carnputslen of showing #t the Camelot was not
seaworthy.

V. CONCLUSION

For the above reasons, and upon reviewing dhefevidence, and olrgimg the withesses at
trial, the Court HEREBY ORDER®at Judgment is entered for fBredant against Plaintiff in the
amount of $151,694.26 plirgerest at a rate of 12% per annum on all past due balances, and all costs of
collection, includingattorney’s fees.

IT IS FURTHER ORDERED thabefendant is permitted 14 yato submit documentation
establishing the interest on the uddaalance and Defendant’s collectmrsts, including attorneys’ fees.
After the Court reviews such documentation, the additional amounitewilde part of the Judgment.

IT 1S SO ORDERED.

gL awrence P Zatkoff

Date: May 30,2013 LAWRENCEP.ZATKOFF
WNITED STATESDISTRICT JUDGE
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