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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

AUTOFORM ENGINEERING GMBH, CaseNo. 10-14141
PLAINTIFF, ARTHURJ. TARNOW
V. SENIOR UNITED STATES DISTRICT JUDGE
ENGINEERING TECHNOLOGY R.STEVEN WHALEN
ASSOCIATES INC., MAGISTRATE JUDGE
DEFENDANT.
/

MEMORANDUM OPINION AND ORDER
|. Introduction
Before the Court are Plaintiff's Opening Claim Construction Brief [29] and
Defendant’'s Markman Brief [30]. The pes have also submitted a Joint Claim
Construction Statement [25], which identHfidisputed words or phrases within the
‘939 and ‘929 patents now at issue. Theurt held a hearing on these matters on
January 19, 2012 and the brigfere taken under advisement.

The Court construes the disputed claim terms as set forth below.

II. Background
Plaintiff AutoForm, a Swiss corporafl, possesses two patents now at issue.
The ‘939 patent, titled “Method for Designing aol for Deep Drawing and Tool for

Deep Drawing of Sheet Metal,” was issigthe United States Patent and Trademark
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Office (USPTO) on November 24, 2009.el'kecond patent, the ‘929 patent, titled
“Method for the Designing of Tools,” waissued by the USPTO on February 22,
2011.

On October 15, 2010, Plaintiff filed i@omplaint [1], alleging that Defendant
Engineering Technology Associates (ETAiginging on the ‘939 patent by making,
using, selling, and/or offering to sell centgoftware. On March 16, 2011, Plaintiff
filed a Second Amended Complaint [21dding an identical claim against Defendant
ETA as to the ‘929 patent. Thesetgras are related and share a common
specificatior,

The patents pertain to computer softwidua is used to create a tool, which is
then used to form sheet metal into differebjects, including automobile parts. The
patents focus on the creation of the dietiparof this tool. Generally, the die is
custom made for each typedafject, or automobile patg be formed from the sheet
metal. The die is composed of a comporaat, an addendum area, and a binder area.
The patent claims now at issue revoareund the creation of this addendum area,

including the use of sectional profiles to create the addendum area.

"While the patents are distinct in sealeways, the language at issue in the
instant briefings is identical in both pate, as are the claim construction disputes
now before the Court. Therefore, whiletparties and the Court refer to the ‘939
patent, the resolution of the claim ctmstion disputes apply to both patents.
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[ll. Analysis

Title 35 U.S.C. § 271(a) states: “whoewathout authority makes, uses, sells,
or offers to sell any patented invention, within the United States or imports into the
United States any patented invention . . ., infringes the patent.”

Adjudication of a patent infringement action requires a two-step analysis.
First, the Court must interprééte claim in what is known addarkmanhearing.See
Markman v. Westview Instrumei® F.3d 967, 976 (Fed.rC1995) (en bancaff'd.,

517 U.S. 370 (1996). Claim interpretation isissue of law reserved for the Court.
Id. at 979 seealso Fromson v. Anitec Printing Plates, Int32 F.3d 1437, 1441-42
(Fed. Cir. 1997)cert denied 525 U.S. 817 (1998). Once the claim has been
interpreted, the second step is an infrmgat analysis, or determining whether the
claims as interpreted encompass the accused deMaanesman Demag Corp. V.
Engineered Metal Product393 F.2d 1279, 1282 (Fed. C1986). Infringement is
an issue of fact, which in thésase has been reserved for a jury.

Within the first step of claim interpretan, it is a “bedrock principle of patent
law that the claims of a patedefine the invention to vith the patentee is entitled the
right to exclude.’Phillips v. AWH Corp.415 F.3d 1303, 1312 (Fed. Cir. 2005)(en
banc)(internal quotation marks and citationsitted). Disputed terms must be given
the “ordinary and customary meaning’uaslerstood by “persons of ordinary skill in

the art.”Id. at 1312-13 (citations omitted). In clagonstruction, the Court relies first
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on intrinsic evidence, namely the pateails themselves, tiepecification, and any
prosecution history that is in evidenc®ee Teleflex, Inc., Ficosa North Am. Corp.
299 F.3d 1313, 1324-25 (Fed. AA02). To the extent thaktrinsic evidence, such
as dictionaries, treatises, or expert testiy) is not inconsisterwith the intrinsic
record, the Court may further rely on ensic evidence to more fully understand the
underlying subject matter of the pateSee Phillips415 F.3d at 1317-18rookhill-
Wilk 1, LLC v. Intuitive Surgical, Inc334 F.3d 1294, 1300 (Fed. Cir. 2003).

All of the terms now disputed by the fias appear within claims one, four, and
five of the'939 patent. These claims arédsbelow, with the disputed terms in bold
italics:

1. A method for designing a tool for deep drawing of sheet metal to
form a sheet metal component having a predefined component
geometry, said tool comprigy a die, a binder and a punch,
whereby the binder is used to fix the sheet metal in an edge zone
of the die, before the sheet masgbressed in a drawing direction
by the means of the punch intcetdie, said tool comprising at
least one addendum zomsarrounding the component, said
addendum zone is generated by a method comprising the
following steps:

a. arranging along the componendge at a distance from one
anotherseveral sectional profiles directing away from the
component edge;

b. whereby the sectional pilels are parameterized by the
means of profile parametetbe profile parameters being
scalar values;

C. laterally interconnectingthe sectional profiles by a
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continuous surfaceto form the geometry of the addendum
zone of the tool, wheby said addendum zone
complements the component gexing in the edge zone and
runs into the componeand the binder witha continuous
tangent.

4. The method according to claim 1, wherein a change of the
characteristic line in a controlled manner influensegeral
adjacent sectional profiles.

5. The method according to claim 1, whetiasectional profileis
parameterized by profile parameters out of ¢gheup of the
following elements: component run-off length, component run-off
radius, flange length, flangengle, draw bar height, draw bar
width, draw bar radius, step hhig step radius, wall angle, die
radius.

1. “Surrounding”

The parties first dispute the term “samnding” as it is used in claim one. The
term is not explicitly defined withinthe specification. Plaintiff's proposed
construction of the term “surrounding” is: “one or more surfacesetttanhd along
the component between the componant the binder.” Defendant’s proposed
construction of the same term fene or more surfaces thamcircle the component
between the component and the binder.” As indicated by the bolded phrases, the
parties dispute whether the term fiunding” means to “extend along” or to
“encircle.”

Defendant argues that intrinsic evidemeehe form of the figures contained

within the specification, the prosecution bist, as well as the ordinary meaning of



the term “surrounding’— to extend on allies of simultaneous|yencircle— support

its construction of the term. However, Mehthe figures within the specification
include an addendum on all sides of the component, the specification presents these
figures as examples and should not be tséhit the patented material to only those
examples. See Phillips v. AWH Corp. 415 F.3d 1303, 1323(Fed. Cir.
2005)(“[A]lthough the specification often dedues very specific embodiments of the
invention, it is improper to confine the claims to those examples.”)

Defendant also points to the prosecution history, in which Plaintiff
differentiated its claimed invention from prior art by explaining that the claimed
invention involves a “continuous tangent” that creates a “complete or ‘closed’
addendum zone.” However isifcomplete” addendum zomefers to the absence of
a gap between the component and addendwinto an addendum that is closed
around the component.

Finally, as Plaintiff notes, Defendantenstruction does not allow for internal
addendums, as described in the spedibobaand shown in the figures. As such,
Defendant’s extrinsic evidence is incomsrg with the intrinsic record and cannot
support Defendant’s construction of the term “surrounding.”

Alternatively, Plaintiff'sconstruction of the term “surrounding” is consistent
with the intrinsic evidence, does not lirthie claim to the embodiments described in

the specification, and allows for addendwnes that do in fact extend along all sides
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of the component. Therefore, the Coumstrues the disputed term “surrounding” to
mean “one or more surfaces that extalong the component between the component
and the binder.”

2. “Several’

Next, the parties dispute the constructdithe term “several.” The term is
used in claims one and four of the ‘939 patent. Claim one, subsection (a) states:

arranging along the component edge at a distance from one another
several sectional profiles directing away from the component edge;

Claim four states:

The method according to claim 1, whira change of the characteristic
line in a controlled manner influenceseral adjacent sectional profiles.

Plaintiff argues that the term “severaliould be read to mean “two or more.”
Defendant asserts that “several” muserpreted as “multiple; more than two.”

In support of its construction, Plaintiffgures that the term “several” is used in
contrast to the term “individual,” and thered@imply means “two anore.” Plaintiff
basis this argument on a portion of the sfpeation that states: “[s]ince a change of
a characteristic line in a controlled manmefluences several adjacent sectional
profiles, such a change is significantly ieago implement than by means of the
(manual) changing of individlisectional profiles.” Plaitiff also relies on a Merriam-

Webster Collegiate Dictionary dafhg “several” as “more than one.”



Defendant instead relies tile American Heritage Diionary, which defines
“several” as “multiple; morehan two.” Defendant asserthat this construction is
consistent with the ordinary meaning af term “several.” Defedant also argues that
this “common parlance” definition of “sevetas consistent with the finding of the
court inLaboratoires Perouse, S.A&.W.L. Gore & Assoc528 F. Supp. 2d 362,
390 (S.D.N.Y. 2007). The only intrinsic evidence presented by Defendant is a
sentence within the prosecution historyvhich Plaintiff differentiated the claimed
invention from prior art stating, “the inditan of a few sectional profiles is sufficient
to be able to then interpolate the sewdél profiles from it.” Given that this sentence
does not include the term “severait”’is unclear how it supports Defendant’s
construction.

Like the court inLaboratoires Perousdhe parties’ dictionary definitions are
ambiguous, as the Merriam-Webster Dictignarovides definitions for “several” as
both “more than one” and “more than two but fewer than many.” However, Plaintiff
Is correct in that the specification draaglistinction between “several” sectional
profiles and an “individual” sectional profil&herefore, the Court construes the term
“several” to mean “two or more.”

3.  “Continuous”

Third, the parties dispute the meaninglef term “continuous” within the first

portion of claim one, subsecti (c). This portion of the claim states, “laterally
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interconnecting the sectional profilesdgontinuous surface to form the geometry
of the addendum zone of the tool.”

Plaintiff's proposed construction of the term “continuous” is “generadimg
uninterrupted surface that laterally interconnects between two or more sectional
profiles to form the geometry of theddendum zone of the tool.” Defendant’s
proposed construction is “generatiagingle uninterrupted surface that laterally
interconnects between multiple; more thaa s&ctional profiles to form the geometry
of the addendum zone of the tool.” Becatlmeconstruction of “several” has already
been decided by the Court above, thspdie here focuses on the inclusion or
exclusion of the term “single3ee suprat 7-9.

In general, “an indefinitarticle ‘a’ or ‘an’ in patent parlance carries the
meaning of ‘one or more’ in open-ended claims containing the transitional phrase
‘comprising.” KCJ Corp. v. Kinetic Concepts, In@23 F.3d 1351, 1356 (Fed. Cir.
2000). Moreover, “[u]nless the claim is sgecas to the number of elements, the
article ‘a’ receives a singular interpretationly in rare circumstances when the
patentee evinces a clear intemso limit the article.td. Defendant argues that a clear
intent to limit the article “a” to a singkurface is shown through the figures contained
within the specification, which depict angie surface. Defendant also argues that the
prosecution history and specification support the inclusion of the term “single”

because Plaintiff differentiated the claim invention from prior art, which used multiple
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surfaces.

Defendant’s arguments here fail becahgsclaims should not be limited to the
examples provided in the specification éedause the distinction drawn between the
prior art and the claimed invention does slabw a “clear intent” to limit the claim
to a single surfaceseePhillips, 415 F.3d at 1323. Moreoveas Plaintiff argues,
Defendant has agreed that the phrase2agtlone addendum zone” refers to “one or
more surfaces.” The inclusion of the term “single” could run counter to this
construction. Therefore, the Court const the disputed term “continuos” to mean
“[g]enerating an uninterrupted surfacetHaterally interconnects between two or
more sectional profiles to form the geeiny of the addendum zone of the tool.”

4, “Continuous Tangent”

The parties fourth claim dispute concerns the second portion of claim one,
subsection (c). This portion of the cfaistates, “whereby said addendum zone
complements the component geometry sndldge zone and ruimgo the component
and the binder witha continuous tangent.”

Plaintiff’'s proposed construction of this portion of the claim is:

The addendum zone meets the component along a common boundary

line and, for any point on this linthe slope of the addendum zone and

the slope of the component are saene. The addendum zone also meets

the binder along the common boundary line and, for any point on this

line, the slope of the addendum z@mel the slope of the binder are the

same.

Defendant’s construction of this portion@&im one, subsection (c) is identical, but
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adds the sentence, “[tlhe two addendzone slopes at corresponding points on the
common boundary lines define a single, uninterrupted line.”

Given Defendant’s inclusion of the phedsingle, uninterrupted line,” it may
appear that the parties again disputdadihm “continuous” within this second portion
of claim one, subsection (c). Howevenean large portion of the construction agreed
upon by the parties, the dispute focuses onhdrghe term “and” is to mean that the
addendum zone runs into tbemponent with a continuotesngent and also runs into
the binder with a continuodangent, or that the addendwwone runs into both the
component and binder with the same ammbus tangent. It is in making the latter
argument that Defendant’s constiion includes the additional sentence.

However, as Plaintiff argues, none of the embodiments provided as examples
within the specification include this adaitial limitation. In addition, the agreed upon
construction takes the term “continuous’veall as the term “and” into account by
describing a continuous tangent betweerdtiddendum zone and the component, and
a continuous tangent between the addendome and the bindeRefendant argues
that Plaintiff's construction would provider two opposing definitions of the term
“continuous.” However, the constructions do not contradict, and instead define the
terms similarly. MoreoveDefendant’s additional séence goes beyond construing
“continuous” to having an identical definitiomalso interprets “and” in such a way

that is inconsistent with the portiontbie construction agreed upon my both parties.
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Therefore, the Court construes tleeend portion of claim one, subsection (c)
to follow the construction agreed upon bylbparties, and without the additional
sentence proposed by Defendant.

5. “Group Of”

Lastly, the parties dispute the terms “sectional profile” and “group of”
in claim five of the ‘939 patent. Claim five states:

The method according to claim 1, wher#iasectional profileis

parameterized by profile parameters out of gneup of the

following elements: component rif length, component run-off

radius, flange length, flangengle, draw bar height, draw bar

width, draw bar radius, step hét, step radius, wall angle, die

radius.

Plaintiff's proposed construction fordthphrase “group offs “two or more
profile parameters selected from the daling group of elements.” In contrast,
Defendant’s construction defines the term “sectional profile” and the phrase “group
of,” proposing the following construction: ‘untiple; more than tw sectional profiles
containing all of the following parameter elements: component run-off length,
component run-off radius, flange lengtharfe angle, draw bar height, draw bar
width, draw bar radius, step height, step radius, wall angle, die radius.”

Defendant argues that the phrase “multiplere than two” should be included

in the construction because it is thdinion Defendant proposed for the term

“several,” aterm which was ed to modify the term “sectional profiles” in claims one
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and four. However, the term “several’nst included in the wording of claim five.
Therefore, it is unnecessary to includediginition within the construction of claim
five. Defendant then argues that the tégnoup of” is readily understood to contain
all of the elements listed within claifive. Defendant reliesn case law holding that
“group of” “does not place any limits...on the elements following this broad
designation.Gillette Co. V. Energizer Holdings, Ind05 F.3d 1367, 1372 (Fed. Cir.
2005). In making this argument, Defendasgexts that Plaintiff's construction of “two
or more” impermissibly narrows the scope of the claim. However, not only does the
claim include the plural of “profile pangeters,” but Defendaistconstruction “all of
the following” also limits or narrows the claim language

In supporting their constructions, hoparties rely on a portion of the
specification that states, “[tlhese seaotl profiles are pamaeterized by forming
technology scalar values...such as, for example component run-off length, flange
length, flange angle, draw bheight, draw bar width, dw bar radius, step height,
wall angle, die radius, etc.” Here, thenguage “such as, for example” supports
Plaintiff's construction of “selected from the following group of elements,” as it
suggests that the elements are not all mangaMoreover, as Plaintiff argues, the
dictionary definition of the phrase “out ofythich modifies “group of,” is “used as
a function word to indicat choice or selection from a group.” This definition is

consistent with the intrinsic evidencevasll as the ordinary meaning of the phrase.
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Therefore, the Court construes the digpytortions of claim five to mean “two

or more profile parameters selected from the following group of elements.”

V. Conclusion

The Court construes the disputed claim terms as set forth above.

SO ORDERED.

s/Arthur J. Tarnow
ARTHURJ. TARNOW
SENIORUNITED STATES DISTRICT JUDGE

Dated: October 30, 2013
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