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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ANTHONY LAMART MASON and
KRYSTAL LEE MASON,

Plaintiffs, No10-CV-14182
VS. HonGeraldE. Rosen

THE CITY OF WARREN POLICE
DEPARTMENT, THE CHIEF OF POLICE,
individually and in hs official capacity,
DETECTIVE WILLIAM ASHCROFT,
individually and in hs official capacity,
DETECTIVE SEAN JOHNSTON,
individually and in hs official capacity,
OFFICER SHAWN JOHNSN, individually
and in his official capacity, OFFICER
BANKOWSKI, individually and in his official
capacity, and OFFICER MASSERANG,
individually and in hs official capacity,

Defendants.
/

OPINION AND ORDER PARTIALLY GRANTING DEFENDANTS’
MOTION FOR DISMISSAL OR SUMMARY JUDGMENT

[. INTRODUCTION

Plaintiffs Anthony Mason and Krystal Mas (“Plaintiffs”) commenced this action in
Macomb County Circuit Court on August 17, 201eging a series of constitutional violations
against Defendants--including unlawful arresb6t 1), unreasonable search (Count II), unjust
taking (Count Ill), and negligemailure to train (Count 1V)--asing out of a confrontation
between Mr. Mason and Defendants on Janliéry2010. Counts I-1ll are alleged against
Defendants collectively; Count I against the Citpf Warren Police Department and its Chief

of Police alone. Plaintiffs asserethclaims pursuant to 42 U.S.C. § 1983.
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Pending before the Court is Defendants’ motion for dismissal or summary judgment as to
each of Plaintiffs’ claims. Having reviewed tharties’ briefs, their supporting documents, and
the record as a whole, the Court finds thatpertinent facts and legal contentions are
sufficiently presented in these materials and ¢inalt argument would not assist in the resolution
of this matter. Accordingly, the CourtMdecide the motion “on the briefs SeeEastern
District of Michigan Local Rul&.1(f)(2). The Court’s opinion and order is set forth below.

II. FEACTUAL BACKGROUND

On January 16, 2010, Anthony Mason, a foroady driver, agreed to two personal
transport requests from women he kneévr. Mason provided trasportation using a car
belonging to his wife, Krystal Mas, and did so with her consent. The first passenger, Tammy
Goforth, requested a ride from her sister’s leoiasher own home. That trip ended without
incident. The second fare, Malvina Johnson, a$ied ride to “work” at a motel located in
Warren, Michigan. Unbeknownst to Mr. MasonMs. Johnson, the Warren Police Department
was in the midst of a prostitution sting at that mbtel.

Detective Johnston and Officer Johnsohpwvere conducting suntkince on the target
motel, observed Mr. Mason arriving at theteipdropping off Ms. Johnson, and subsequently
leaving. They followed him in an unmarkedipe car and requested by radio that a marked
patrol car conduct a trafficagd. Mr. Mason, having already stopped at a nearby store, was on
his phone in the parking lot whéetective Johnston and Officéohnson, joined by Officers
Bankowski and Masserang, approached the car and asked Mr. Mason to step out of the vehicle.
Mr. Mason complied and told the officers thathaal just dropped a friend off at the motel.

Soon thereafter, the police arrested Mrshlafor possession of a controlled substance

on the basis of a prescription fhlbttle that was located in tloar Mr. Mason was driving. The

! Ms. Johnson was subsequently arrested and charged with prostitution.
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prescription was in Ms. Goforth’s name, and Hottle contained seventeen morphine pills, a
controlled substance. Defendants claim to habha&erved the pill bottle, along with a pink purse
and multiple cell phones, from outside the vehidMaintiffs argue that the pill bottle was only
found after a warrantless searchlué car’s interior. The pige took Mr. Mason into custody
and seized the automobile. The charge agMnsMason was eventually dropped when Ms.
Goforth testified to accidentally leavingrhalls in the car Mr. Mason was driving.

Plaintiffs filed this complaint iMacomb County Circuit Court on August 17, 2010,
alleging a series of constitutional violationsangt a number of parties. Every count alleged
against an individual Defendant is pled agaihat person in botmdividual and official
capacities. Defendants removed the cagederal court on Octobd 9, 2010. Plaintiffs
stipulated to the dismissal fifur defendants on April 11, 20£1The remaining Defendants
filed this motion on April 29, 2011, requesting eitdeamissal or summary judgment as to all of
Plaintiffs’ claims against them.

[ll. ANALYSIS

Defendants’ motion requires a degree of clarification at the outset because it uses “dismissal”
and “summary judgment” almost interchangealdspite acknowledging that the two dispositive
vehicles rely on markedly different standards. For instance, the heading to Part | of Defendants’
brief states “The City of Warren Police Department, the Chief of Police and Detective William
Ashcroft are entitled to summary judgmentBrigf in Supp. of Defs.” Mot. for Summ. 3.) That
section then begins by arguing that “Plaintiffs have failed to adequately plead a claim upon which
relief may be granted,” an invocation of the standard governing a motion to dismiss under Rule
12(b)(6), rather than a motion for summary judgmeBtief in Supp. of Defs.” Mot. for Summ. J.

7.) The Court, then, must sort through the arguments raised in Defendants’ brief, determining which

2 Plaintiffs stipulated to the disssal of Officers David Geffert, Larry Gardner, Michael Kroll, and Mark O’Kray.
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sections should be treated as seeking dismissal and which should be treated as seeking summary
judgment.

A motion to dismiss for failure to state a claim under Rule 12(b)(6) is treated as a motion for
summary judgment under Rule 56 when the motion relies upon materials outside of the pleadings.
Himes v. United State645 F.3d 771, 776 (6th Cir. 2011). Therefore, the Court will treat those
portions of Defendants’ motion that rely on the pleadings alone as seeking dismissal and those
sections that rely on collateral material as seeking summary judgment.

A. Applicable Legal Standards

1. Dismissal for failure to state a claim

Rule 12(b)(6) authorizes the Court to disndassomplaint if it “fail[s] to state a claim
upon which relief can be granted.” Fed. R. Civ. P. 12(b)(6). In deciding a motion brought under
Rule 12(b)(6), the Court must construe the complaithe light most favorable to Plaintiffs and
accept all well-pled factualllegations as trueleague of United Latin Am. Citizens v. Bredesen
500 F.3d 523, 527 (6th Cir. 2007). To withstanehotion to dismiss, however, a complaint
“requires more than labels and conclusions, afwdraulaic recitation of the elements of a cause
of action will not do.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007). The factual
allegations in the complaint, accepted as true, trheenough to raise a right to relief above the
speculative level,” and must “state a clainrg¢bef that is plausible on its faceld. at 570. “A
claim has facial plausibility when the plaintiffeads factual content that allows the court to
draw the reasonable inference that the defeinddiable for the misconduct alleged®&shcroft
v. Igbal 129 S. Ct. 1937, 1949 (2009).

2. Summaryudgment

Summary judgment is proper ‘ttie movant shows that thaseno genuine dispute as to

any material fact and the movant is entitlegutigment as a matter of law.” Fed. R. Civ. P.
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56(a)® The Court also has the authority to gresmmary judgment on gunds not raised by the
parties. Fed. R. Civ. P. 56(f)(2). “[A] psrseeking summary judgment always bears the initial
responsibility of informing thgCourt] of the basis for its mimn, and identifying those portions
of the pleadings, depositions, answers to intetorges, and admissions on file, together with
the affidavits, if any, which it believes demoiasér the absence of a gemeiissue of material
fact.” Celotex Corp. v. Catretd77 U.S. 317, 323 (1986) (ggation marks and citations
omitted).

In deciding a motion brought under Rule 56, @wurt views the eviehce in the light
most favorable to the nonmoving partyack v. Damon Corp434 F.3d 810, 813 (6th Cir.
2006). Yet, “[a] party assertirthat a fact cannot be or isrgénely disputed must support the
assertion by citing to particulgarts of materials in the recdror “showing that the materials
cited do not establish the absenceof a genuine dispute . . . .” Fed. R. Civ. P. 56(c)(1)(A)-(B).
“If a party fails to properly support an assertadrfact or fails to properly address another
party’s assertion of fatthen the Court may “consider tifigéct undisputed for purposes of the
motion[.]” Fed. R. Civ. P. 56(e)(2).Factual disputes #t are irrelevant annnecessary will not
be counted.”Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986).
B. Plaintiffs’ Claims Against the Warren Police Department

Plaintiffs have included the Warren Police Department among the parties alleged to have
committed constitutional violations under 8 1983. However, under Michigan law, municipal police
departments are considered agents of the municipality rather than independent entities capable of
being sued Haverstick Enterprises, Inc. v. Fin. Fed. Credit, 182 F.3d 989, 992 n.1 (6th Cir.

1994) (affirming judgment in favor of Romul&@®lice Department on all counts because police

¥ Amendments to Rule 56 became effective Decemb2®11). Since Defendants filed their motion on April 29,
2011, the new rule controls. While the parties cite to the earlier rule in their briefs, the legal standard has not
changed. Fed. R. Civ. P. 56 Advisory Committee Bl¢2810 Amendments) (“The standard for granting summary
judgment remains unchanged.”).
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department is “a creature of the municipalitg¢iting Mich. Comp. Laws § 92.1). As such, the

Warren Police Department cannot be a Defendant in this case. Since they cannot be a party to this
case, Plaintiffs have failed to state a claim upon which relief can be granted against the Warren
Police Department. Therefore, dismissal of all claims against the Warren Police Department is
appropriate.See id. McCree v. City of DetrojtNo. 10-14478, 2011 WL 3897957, at *2 (E.D. Mich.
Aug. 10, 2011)Jeffrey v. Royal Oak Police Depio. 10-10463, 2011 WL 3849417, at *3 (E.D.

Mich. July 27, 2011)t aise v. City of Utica970 F. Supp. 605, 608 (E.D. Mich. 199)erzynowski

v. Detroit Police Dept.941 F. Supp. 633, 637 n.4 (E.D. Mich. 199dpomey v. City of Holland

490 F. Supp. 188, 189 (W.D. Mich. 1980).

C. Plaintiffs’ Claims Against Detective Wiliam Ashcroft and the Chief of Police in
Their Individual Capacities

Individual liability under 42 U.S.C. § 19&&pends on showing that a Defendant was
personally involved in the constitanal deprivations allegedKentucky v. Graham73 U.S.
159, 166 (1985)Smith v. Michigan256 F. Supp. 2d 704, 712.(E Mich. 2003) (citingHays v.
Jefferson Cnty.668 F.2d 869, 872 (6th Cir. 1982)). This much is obvious considering § 1983
requires proof of a constitutional deprivation by a specific person acting under color &daw.
Graham 473 U.S. at 166 (“On the merits, to esistibbersonal liability in a § 1983 action, it is
enough to show that the official, acting under coliostate law, causetie deprivation of a
federal right.”) (emphasis and citation omitted). raffiliation with a person who is violating §
1983 will not bring the affiliated individual with the scope of personal liability. A § 1983
claim will thus fail against parties who did not participate in the deprivations alleged.

Despite viewing the record in the light méastorable to Plaintiffs, the Court has been
unable to find a single reference to Detectivldksft in either the pleadings or record.

Plaintiffs do not mention Detective Ashcrofttimeir complaint except to list him as a party-



defendant; and the depositions of Mr. and Mrssdefail to reveal any mention of Detective
Ashcroft? The same is true with regard to theie®tof Police. Plaintiffs have not even
suggested that Detective Ashcroft or the €hfdPolice were present when Mr. Mason was
arrested, let alone that eitheapéd a causal role in the deptigas alleged to have occurrédt
thus appears that Detective Ashcroft and thefGif Police are entitled to dismissal since
Plaintiffs have failed to offer any facts penslly implicating either individual in the
constitutional violations allegedsee Kentucky v. Graham73 U.S. 159, 166 (19853mith 256
F. Supp. 2d at 712. Since the record lacks pettisérgations, Plaintiffhave failed to state
cognizable claims against Detective Ashcroftha Chief of Police. Therefore, dismissal is
granted as to Plaintiffs’ claims against Deitee Ashcroft and the Chief of Police in their
individual capacities. Fed. R. Civ. P. 12(b)(6).
D. Plaintiffs’ Remaining Claims Against Ddendants in Their Individual Capacities
Title 42, section 1983 of the United Stat&sde provides, in relevant part:

Every person who, under color of any statute, ordinance,

regulation, custom, or usage, of any State . . . subjects or causes to

be subjected, any citizen of the itédl States . . . to the deprivation

of any rights, privileges, or immunities secured by the Constitution

and laws, shall be liable to the pamjured in an action at law, suit

in equity, or other proper proceeding for redress.
42 U.S.C. § 1983. Establishing personal ligpiinder § 1983 requires showing “that the
official, acting under color of state law, c&a the deprivation @t federal right.”Kentucky v.
Graham 473 U.S. 159, 166 (1985). However, in sadits, the individuatiefendant may have

certain defenses available such as qualifi@@unity or objectively reasonable reliance on

existing law. Id. at 166-67.

* Detective Ashcroft makes a single appearance in the siratds from Plaintiffs’ depositions. That reference,
however, merely points to the first page of each depositibare Detective Ashcroft is included in a list of party-
defendants.

® Since § 1983 official capacity claimase judged by a different standatipge claims are addressed in Paihfa.
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“The defense of qualified immunity shields gorment officials from ‘liability for civil
damages insofar as their conduct does not viclataly established statutory or constitutional
rights of which a reasonable person would have knowduiphrey v. Mabry482 F.3d 840,
846 (6th Cir. 2007) (quotingarlow v. Fitzgerald 457 U.S. 800, 818 (1982), aBdnhoak v. Hall
460 F.3d 768, 777 (6th Cir. 2006)). Qualified imntybalances two important interests, the
need to hold public officials accountable for abusfigsower and the need to shield officials
from vexatious litigation when #y reasonably exercise their dstiand it applies regardless of
whether the error was a misea&f fact, law, or bothPearson v. Callaharb55 U.S. 223, 231
(2009).

Determining whether qualified immunity is warranted involves two questions: first,
whether the facts alleged, taken in the light ni@gorable to Plaintiffsshow a violation of a
constitutional right; and second, whetlies right was clearly establishedlumphrey 482 F.3d
at 846 (quotingsaucier v. Katz533 U.S. 194, 201 (20019)Both portions of this inquiry
require the Court to make finding§law and fact. As such, #te summary judgment stage,
gualified immunity is only appropriate if treeare no genuine issues of material fact and
Defendants are entitled to qualifisdmunity as a matter of law. Fed. R. Civ. P. 56(a). If the
Court cannot find that critical faetre undisputed based on the réelcavailable, then the Court
must deny qualified immunitySee, e.gHanson v. City of Fairview Parlid49 Fed. App’x 70,
71-72 (6th Cir. 2009) (affirming denial of difeed immunity whenmaterial facts were
unresolved regarding whether paliofficer acted reasonably).

For a number of years the Supreme Courtireduthat the qualified immunity inquiry

occur sequentially. Sindeearson however, the successive aspect of the test is no longer

® The Sixth Circuit has occasionally described this tasgusree prongs. The “disttion is not material.”
Humphrey v. Marbry482 F.3d 840, 847 n.2 (6th Cir. 2007).
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mandatory: “judges of the district courts . . . should be permitted to exercise their sound
discretion in deciding which dhe two prongs . . . should bddressed first in light of the
circumstances of the case at hand.” 555 U.336t If either question is answered in the
negative, then qualified immunigttaches. “A right is ‘clearly established’ for qualified
immunity purposes if ‘it would be clear to aas®nable officer that ficonduct was unlawful in
the situation he confronted.’Humphrey 482 F.3d at 847 (quotirfgaucier 533 U.S. at 202).

“If no reasonably competent officer would hae&en the same action gt qualified immunity
should be denied; however, ‘if officers of reaable competence could disagree on [the legality
of the action], immunity should be recognizedld. (quotingMalley v. Briggs475 U.S. 335,

341 (1986)) (brackets original).

1. Defendants are not entitled to summadgment or gualified immunity for their
search of Mrs. Mason’s car.

Plaintiffs claim that Defendasacked a reasonable basis to search the car driven by Mr.
Mason on the night of January 16, 2010. (RIeampl. 1 19.) Defendants, on the other hand,
claim that the police observed thettle of morphine fiis that led to MrMason’s arrest from
outside the car such that Mr. Mason’s Rbukmendment rights were not implicated by
Defendants’ conduct. (Brief in Supp. of Def§lot. for Summ. J. 13.) The Fourth Amendment
requires that police officers obtaimarrant prior to conducting a seardbnited States v.

Galaviz 645 F.3d 347, 345-55 (6th Cir. 2011) (citidi@ryland v. Dyson527 U.S. 465, 466
(1999)). Searches conducted odesof the judicial process aper seunreasonable, subject to
limited exceptions Arizona v. Gant129 S. Ct. 1710, 1716 (2009)That said, “an officer’s

mere observation of an item left in plairew” generally does namplicate the Fourth

" For example, under the proper circumstances, the search of Mrs. Mason’s car could bebygtifiedble cause
to believe the car contained contrabdddited States v. Ros456 U.S. 798, 823 (1982), or as a search incident to a
lawful arrestArizona v. Gant129 S. Ct. 1710, 1719 (2009).
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Amendment concerns involved in police search¢asrton v. Californig 496 U.S. 128, 133 n.5
(1990). In order to seize an item, howevee, dbject’s criminality must be immediately
apparent: the item’s connection to crimiaativity must be apparent without further
investigation. Shamaeizadeh v. Cuniga®B88 F.3d 535, 555 (6th Cir. 2003) (quotldgited
States v. McLevajr810 F.3d 434, 443 (6th Cir. 2002)). Suargnjudgment is only appropriate
if “the movant shows that there is no genuine ulisf@as to any materiédct and the movant is
entitled to judgment as a mattd#rlaw.” Fed. R. Civ. P. 56(a)Here, Defendants have failed to
convince the Court that they are eetitito judgment as a matter of law.

Defendants claim that that the officers présba night of Mr. Maon'’s arrest observed
the morphine pill bottle in plaimiew on the passenger side oé tvehicle. (Brief in Supp. of
Defs.” Mot. for Summ. J. 13.) Indeed, the d#vits of Detective Johnston and Officer Johnson
support this claim. (Brief in Supp. of Defs.” Médr Summ. J. Ex. 2 at  8;at 1 9.) Plaintiffs
disagree, contending that the piere “out of sight.” (PIsCompl. § 17.) This factual
disparity aside, however, Defendants have ndtessed whether the pilbttle’s criminality was
readily apparent from aside the car. Assumireyguendathat the pill bottle was plain sight
from the outset, the Court is nmdnvinced, and Defendants hawa asserted, that the officers
observing the pill bottle were abie ascertain from mere obsenreatj outside of the car, (1) that
the pill bottle contained a controlled substancg2pthat the pill bottle was not in Mr. Mason’s
name. It is noper seillegal to possess a pregation pill bottle, and an inquiry into the nature of
the pills beyond that revesd by observation alone wouleéquire probable cause.
Shamaeizadel838 F.3d at 555See, e.gArizona v. Hicks480 U.S. 321, 324-25 (1987)
(invalidating police seizure of st stereo equipment because criminality was not apparent until

police physically manipulated thewggment, moving it to access and record serial numbers). By
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contrast, case law supporting an associationdmtvillegal activity and a pill bottle merely
observed generally depends on something morethieapresence of a pill bottle alone, and no
such facts are present hefgee, e.gUnited States v. Adamiso. 09-20224, 2010 WL 3070033,
at *2 (E.D. Mich. August 4, 2010) (hydrocodone pitittle far larger than doctors prescribe to
patients)United States v. KulkarnNo. 10-00217, 2010 WL 5059704, at *11 (E.D. Cal. Dec. 3,
2010) (unlabeled prescription pill bottl&hio v. Stiffler No. 21008, 2006 WL 37840, at *3
(Ohio Ct. App. Jan. 6, 2006) (same). Withowtateng the question efhether the pill bottle
was in plain sight, summary judgment is plgimmlappropriate because Defendants have not
addressed the obviousness of the pill botéeiminality. The lack of evidence and
argumentation on point leads t@tbonclusion that Defendants a@ entitled tgudgment as a
matter of law.

The Court is entitled to grant summary judgrhon grounds not raised by the parties.
Fed. R. Civ. P. 56(f)(2). As such, if the fastgport a separate justification for Defendants’
purported search, then summauggment would nonetheless be agpiate. However, the facts
insufficiently support the most likely alternativeftifisations. The first such rationale is based
on the Supreme Court’s ruling Arizona v. Gant129 S. Ct. 1710 (2009), where the Supreme
Court held that the police may search a vehiaalant to arrest onlwhen the arrestee is
unsecured and has access to the passengeadamept of the vehicle, unless there is a
reasonable belief that evidence vt to the crime of arrest jwée found in the vehicle. 129
S. Ct. at 1719. Here, the facts regarding wkienMason was under astare too unclear to
determine whether Mr. Mason was unsecured andmwidiaching distance of the car. According
to Mr. Mason’s deposition, a fpce officer “grabbed” Mr. Masn’s hand and put it behind his

back from the moment Mr. Mason exited his c@rief in Supp. of Defs.” Mot. for Summ. J.
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Ex. 5 at 39:14-16.) Furthermore, holding ttied search that produced the pill bottle was
incident to a lawful arrest begs the question: if Mr. Mason was arrested for possession of the pill
bottle, then any search that led to the pill bottle calogptally be arex antesearch incident to
arrest. Clearly, important factudisputes remain on these points.

In the alternative, Defendants’ purportshrch could be jufed under the Supreme
Court’s holding inUnited States v. Ros456 U.S. 798 (1982), which authorizes a vehicle search
when the police have probable cause to belieeatibtomobile contains contraband. 456 U.S. at
823. Justifying the search for the pill bottle unRess however, leads to the same question
begging as undéeant nothing in the record establishibsit Defendants had probable cause to
believe the pills were contraband prior to removing them from Mrs. Mason’s car. Defendants’
search could be otherwise justified by a probataluse belief that the car driven by Mr. Mason
contained contraband relatedMin. Mason’s suspected trgprtation of a prostituteSeeMich.
Comp. Laws § 750.459. The facts put forth by theige however, provide insufficient grounds
for the Court to grant summary judgment on thissatiis not clear wét contraband, if any,
the police would have expected to find in tigla to the transportain of a prostitute.

Consequently, the Court must also denyeDdants’ request for qualified immunity
because important underlying factfeating the legality of Defendagitalleged search remain in
dispute. Qualified immunity gends on a right being “clearlytablished,” which the Court can
find so long as the illegality dhe conduct is not appante that is, so lon@s other reasonably
competent officers would take the samerse of action under the circumstancesimphrey v.
Mabry, 482 F.3d 840, 847 (6th Cir. 200Russo v. City of Cincinnat®53 F.2d 1036, 1042 (6th
Cir. 1992). However, because material facts eamag the alleged search remain disputed, the

Court cannot determine the apparifiegality of Defendants’ conductEven if the Court grants
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all of Defendants’ factual inferences, it remaindéoseen whether thdeded search of Mrs.
Mason’s car was clearly unlawful. Therefattee Court cannot determine whether Mr. Mason
had a clearly established rigdjainst a search, and quakfienmunity must be denied.

For the reasons discussed above, too manyigassif material fact remain unanswered
for summary judgment or qualified immunity to &ppropriate. The Court lacks sufficient facts
to make a determination as a matter of law, thode facts that are available remain subject to
dispute. Consequently, the Court will not gramhmary judgment as to &htiffs’ illegal search
claim or Defendants’ request for quadidi immunity. Fed. R. Civ. P. 56(a).

2. Defendants are entitled to summarggment for their arrest of Mr. Mason.

An arrest without a warrant is reasonabheler the Fourth Amendment when the police
have probable cause to believe a criminal offense has been or is being combettedpeck v.
Alford, 543 U.S. 146, 152 (2004). Moreover, tlitense for which the police have probable
cause to arrest need not be related ¢ooffense identified at the time of arrekt. at 153.
“Probable cause exists if thacts and circumstances known to the officer warrant a prudent man
in believing that the offense has been committddehry v. United State§61 U.S. 98, 102
(1959);see also Beck v. Ohi879 U.S. 89, 91 (1964kox v. DeSotp489 F.3d 227, 236 (6th
Cir. 2007). Once probable causestablished, the police are metjuired to investigate or
presume the truth of the arrestee’s claif@sykin v. Van Buren TwpNo. 04-72387, 2006 WL
305751, at *6 (E.D. Mich. Feb. 9, 2006ff'd, 479 F.3d 444, 449-50 (6th Cir. 2007). Under
Michigan law, an arrest without a warrant isger when a crime is committed in an officer’s
presence. Mich. Comp. Laws § 764.15(1)(a).

Here, Detective Johnston and Offid@hnson observed Mr. Mason dropping off a

suspected prostitute at a hotel that was undeeslance. (Brief in Supp. of Defs.” Mot. for
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Summ. J. Ex. 2 at 11 3-4; Ex. 3 at 11 3-4nowingly transporting a prostitute for the purpose of
prostitution is a crime in MichiganSeeMich. Comp. Laws § 750.459. While Detective
Johnston and Officer Johnsooutd not have definitivelknown whether Mr. Mason had
committed the crime of transporting a prostittite, facts and circumstances known at that time
most certainly would warrant a prudent man in believing that the offense had been committed.
Fox v. DeSotp489 F.3d 227, 236 (6th Cir. 2007). Additionally, the purported crime was
committed in Detective Johnston and Officer Johnson’s pres&emMich. Comp. Laws
8 764.15(1)(a). Defendants were, therefqustified in aresting Mr. Mason.

Plaintiffs argue that “the officers in this ealsad no facts to show that the Plaintiff was
engaged in or planning a criminal act” becatife all the police knew, it was nothing more
than [Mr. Mason] dropped [Ms. Johnson] off at thetel.” (PIs.” Objection to Defs.” Mot. for
Summ. J. 7.) This argument is unavailing, however. While the police could not know with
certainty whether Mr. Mason had knowingly transported a prostitute as opposed to merely
dropping someone off at a motel, certainty isthetstandard by which proble cause is judged.
Rather, the facts and circumstances knowthiégpolice at the time need only provide a
reasonable basis for believing that the crime had been committed. As discussed above,
witnessing the transportation of a suspectedtiputs in the midst of a sting operation provides
ample evidence for a prudent person todwaithat the crime had been committed.

Furthermore, the fact that Defendants sghseatly arrested Mr. Mason for possession of
a controlled substance has no bearing on the Gadetermination. As the Supreme Court made
clear inDevenpeckthe offense identified at the timeanfrest (here, possession of a controlled
substance) need not be “closely relatedthim offense establishing probable cause (here,

transportation of a prostitute). 543 U.S. at B83-Therefore, the Court finds that no genuine
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dispute exists as to any masdifiact, and the uncontested fadesnonstrate that Defendants had
probable cause to arrest Mr. Mas His arrest did not violatea federal rights. Therefore,
Defendants are entitled to judgment as &enaf law. Fed. R. Civ. P. 56(a).

3. Defendants are entitled to summary judgnaes to the seizure of Mrs. Masons’
car.

Plaintiffs’ complaint ambiguously alleges tlether the seizure of Mrs. Mason’s car or
the payment Mrs. Mason made for the return ofdae violated the Takings Clause of the Fifth
Amendment. (Pls.” Compl. 11 21-23.) Defendamspond that forfeiturgatutes do not violate
the Fifth Amendment and that a release signers. Mason provides further grounds to bar
Plaintiffs’ claim. (Brief in Supp. of Defs.” Mofor Summ. J. 14.) When the police seized Mrs.
Mason’s car following Mr. Mason’s arrest, they gl pursuant to Michigan’s forfeiture statutes,
which provide for the seizure and forfeitwkproperty used igriminal activity. See Hollins v.
Detroit Police Dept.571 N.W.2d 729, 731 (Mich. Ct. App. 1997).

The principal case on poigennis v. Michigan516 U.S. 442 (1996), considered the
constitutionality of state assetzgre laws, and did so in the cert of Michigan’s seizure laws
in particular. InBennis the State had sought the forfeitofea married cougl's jointly-owned
car after the husband was arredtadengaging in sexual activityith a prostitute in the car. 516
U.S. 442, 443-44. Mrs. Bennis claimed that, wMie Bennis had her consent to use the car,
“she did not know that he would use itiolate Michigan’s indecency law.Id. at 444. As an
“innocent owner,” Mrs. Bennis commenced agaeding to challenge the forfeiture of her
interest in the car under the Due Process Clatifee Fourteenth Amendment and the Takings
Clause of the Fifth Amendmenld. at 446.

In short, the Supreme Courtltiehat “an owner’s interes property may be forfeited by

reason of the use to which the property isgu&in though the owner did nkitow that it was to
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be put to such use.ld. As such, Plaintiffs’ Fifth Amendment claim fails as a matter of law
becausdennisclearly stands for the proposition tisééte forfeiture statutes generally, and
Michigan’s in particular, are cotititional as against the perpetnaés well as innocent owners.
516 U.S. at 452-53. Nothing presenkente compels a different result.

Furthermore, th&ennisopinion states that, unless a § 19&intiff establishes that the
forfeiture proceeding itself violated the Faehth Amendment, any related Fifth Amendment
claim loses its viability:

if the forfeiture proceeding .. did not violatehe Fourteenth

Amendment, the property in tla@itomobile was transferred by

virtue of that proceeding . . . tbe State. The government may not

be required to compensate an owner for property which it has

already lawfully acquired undéne exercise of governmental

authority other than . . . eminent domain.
Id. at 452. In other words, the Fifth Amendrhapplies when the government acquires property
through eminent domain. Forfeiture statutésnathe government to acquire private property
through a process other than eminent donand; compensation is not required when the
government acquires property@agh constitutionally valid mearother than eminent domain.
Plaintiffs have not challenged the forfeitymeceedings followed by the Warren Police
Department. They merely claim that, myaevent, an unconstitotal taking occurred.
Plaintiffs’ Fifth Amendment claim thus fails.

Even if Plaintiffs had challenged the poldepartment’s procedures, however, nothing in
the record suggests the police doled constitutionally dubious predures. At the time of the
seizure, the police had grounds to believe thénadrbeen used in connection with a controlled
substance crime and the transpotaof a prostitute. Furthermore, it appears the police released

the car before the controlled substance chaggenst Mr. Mason was dropped. There was thus

no unlawful retention. Since the government tackady lawfully acquired” the car, nothing in
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Plaintiffs’ brief or relevant caseWasuggests compensation is requirédl.at 452. To the extent
Plaintiffs argue that the money Mrs. Mason paid in exchangeefocar was “taken” in violation
of the Fifth Amendment, no facts are allegeguggest that Mrs. Mason was compelled to
relinquish her money. She voluntarily paid for tern of her properlgeized car and signed a
release upon doing so.

Defendants point to the releasgned by Mrs. Mason as a furth®ar to Plaintiffs’ claim.
(SeeBrief in Supp. of Defs.” Mot. for Summ. Bx. 7.) The release puorts to absolve the
Warren Police Department of any claims arisiog of the seizure of Mrs. Mason'’s catd.)
Plaintiffs argue, however, that thelease is invalid because it st®that the car was “seized due
to its use in a controlled substance transactwméreas subsequent events established that no
such transaction occurréd(Pls.’ Objection to Defs.” Mot. for Summ. J. 9.) This claim is
unpersuasive.

“A release of liability is valid ifit is fairly and knowingly made.'Hoffner v. Lanctog
No. 292275, 2010 WL 4320340, at *3 (MicCt. App. Nov. 2, 2010) (citing/yrembelski v. St.
Clair Shores 553 N.W.2d 651 (Mich. Ct. App. 1996)TContracts are interpreted according to
their plain and ordinary meaning; and constautis a question of law when the contract is
unambiguous.d. (citations omitted). The lmase at issue here is, on its face, unambiguous. It
clearly states who the signorrideasing (the Warren Police patment) and what claims are
being released (any and all claims arising ftbenproperty seizure). €Court is unaware of
any alternative reading of the release. FurtloeemPlaintiffs do not@ntend that an ambiguity

exists. The release thus clearly states the abipding intent: in considation for return of her

8 At this point in their brief, Plaintiffs cursorily attempt to tack on an additional allegation in their response: that
Mrs. Mason'’s signature on the release was obtained by aoerfls.” Objection to Defs.” Mot. for Summ. J. 9.)
The Court will not address this afterthought since Plaintiffs did not raise this claim in time to give Defendants a
chance to respond and because Plaintiffs faiffey any supporting facts @rgumentation on point.
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car, Mrs. Mason agreed to waiak claims arising oubf the seizure that she may have had
against the Warren Police Department.

Plaintiffs’ argument, that the release is invalid because it was ultimately determined that
no controlled substance transaattook place, misses the poirithe release is not conditioned
on the existence of a controlled substance tciiogg it merely states the initial reason for
seizing the car and helps describe with specifigitych car is being rebsed. The seizure of
Mrs. Mason'’s car did not violate the Constitutiand the release Mrs. Mason signed bars her
claim. Therefore, summary judgment is apprdprteere as well: no dispute as to any material
fact exists, and Defendants areited to judgment as a matter of law. Fed. R. Civ. P. 56(a).
E. Plaintiffs’ Claims Against Defendants in Their Official Capacities

In addition to alleging the above constitui@b violations against Defendants in their
individual capacities, Plaintiffs also allege the same violations against Defendants in their
official capacities. Official capacity suits do not focws the individual conduct of a particular
defendant and thus are generally seen as “anathyeof pleading an action against an entity of
which an officer is an agentKentucky v. Graham73 U.S. 159, 165 (1985). Suits against
government officials in theirfficial capacity should thus beeated as suits against the
government.SeeHafer v. Melg 502 U.S. 21, 25 (1991). Comgently, Plaintiffs’ official
capacity claims will beddressed collectively.

More is required of the Plaintiff in aofficial capacity suit sice “a governmental entity
is liable under § 1983 only whethe entity itself is a ‘moving fae’ behind the deprivation.”
Kentucky 473 U.S. at 166 (quotirgolk County v. Dodsqo54 U.S. 312, 326 (1981)). In order

to constitute a “moving force,” a government ersityolicy or custom must have played a part

° Because it is subject to a different legal standard, tffaimegligent failure to trai claim against the Chief of
Police is dealt with separately in Paririra.
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in the violation of federal rights allege@onnick v. Thompsei31 S. Ct. 1350, 1359 (2011);
Hafer, 502 U.S. at 25entucky 473 U.S. at 166. “Officianunicipal policy includes the
decisions of a government’s lawneak, the acts of its policymaidg officials, and practices so
persistent and widespread as tagpically have the force of law.Connick 131 S. Ct. at 1359.

Here, even construing the complaint in tlghtimost favorable to Plaintiffs, the Court
finds that Plaintiffs’ complaint fails to pleadclaim upon which relief can be granted. Fed. R.
Civ. P. 12(b)(6). The Supreme Court recently iasle clear that, in @ading a cause of action,
“a formulaic recitation of the elemenof a cause of action will ndb[,]” Plaintiffs have failed to
even allege the elements of@ficial capacity suit under 8 198Bell Atl. Corp. v. Twombly
550 U.S. 544, 555 (2007). Plaintiffs’ entire compiasave for the ndigent failure to train
claim, focuses on Defendants’ conduct the nightMason was arrested. No part of the
complaint alleges a policy or custom of constitutionally suspect arrests, searches, or seizures; and
Plaintiffs also fail to providedctual allegations supporting such airrl. Plaintiffs have failed to
state an official capacity clainitagether, let alone one that risebove the speculative level.
See idat 570. Therefore, the Court dismissesrRitis’ claims against Defendants in their
official capacities for failure to state a clairpon which relief can be granted. Fed. R. Civ. P.
12(b)(6).
F. Plaintiffs’ Negligent Failure to Train Claim

Plaintiffs’ final claim alleges that the Chief Police failed to pwperly train personnel in
avoiding unlawful arrests, seaed) or seizures. (Pls.” Comfif] 25-26.) As with official
capacity claims discussed above, “[i]n limited circumstances, a local government’s decision not
to train certain employees about their legal dutgvoid violating citizenstights may rise to the

level of an official government policy for purposes of § 1983dnnick 131 S. Ct. at 1359. A
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municipality’s liability underg 1983 is “at its most tenuous where a claim turns on a failure to
train.” ld. Establishing such a claim requiresgirthat the failure to train amounts to
“deliberate indifference” to the rights of those whom municgmaployees come into contact
with. Id. Moreover, “deliberate indiffence is a stringent standarfifault, requiring proof that

a municipal actor disregarded a known or obvious consequence of his atdicst1360. As
such, deliberate indifference can be founcekrecity policymakers are on notice regarding
deficient training and the violation afjhts that occur as a resuld. “A pattern of similar
constitutional violations by untrained employees” will also suffick. Mere negligence will not
support a failure to train clainid. at 1359-60.

Here, Plaintiffs have not pled a failure taitr since their claim sounds negligence. As
the Supreme Court has made clear, estahtishifailure to traimequires demonstrating
deliberate indifference, a far more stringstandard than mere negligende. Plaintiffs
specifically aver that the Chief of Police failed to train officbrg,they have not claimed that
policymakers were on notice as to constitutionalatiohs by officers, nor have they suggested
that a pattern of similar constitonal violations have occurredoreover, Plaintiffs have not
alleged a single fact to suggdisé existence of deliberatedifference, notice of deficient
training, or a pattern of similatolations. Rather, the mostmgrous reading of Plaintiffs’
complaint merely suggests thhe single incident involvinlylr. Mason evinces Defendants’
alleged failure to train. In order to survive dissal, Plaintiffs must plead a complete failure to
train claim and offer facts in support theredfshcroft v. Igbal129 S. Ct. 1937, 1949 (2009).
Having fallen short on both fronts, PlaintiffsMeafailed to plead a claim upon which relief can
be granted. Therefore, dismissahppropriate. Fed. R. Civ. P. 12(b)(6).

[1l. CONCLUSION
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For the reasons set forth in this opinion, tleen€finds that Plaintiffhave failed to state
a claim upon which relief can be grantechgainst the Warren Police Department and all
Defendants in their official capacities. Pldifsthave also failed to state a claim upon which
relief can be granted with regardtteeir negligent failure to train claim.

The Court further finds that summary judgmesnappropriate as to all of Plaintiffs’
remaining claims except for their unlawful search claim. Therefore,

IT IS HEREBY ORDERED that Defendantsiotion [Dkt. #9] is GRANTED IN PART
in accordance with the rulings stated in this opinion.

s/GeraldE. Rosen

Cerald E. Rosen
ChiefJudge United States District Court

Date: October 21, 2011

| hereby certify that a copy of the foregoidgcument was served upon counsel of record on
October 21, 2011, by electroraad/or ordinary mail.

s/RuthA.Gunther
CaséManager
(313)234-5137

21



