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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

RALPH STEGALL,

Petitioner, Case Number 2:10-CV-14201
Honorable David M. Lawson

V.
CATHERINE BAUMAN,

Respondent,
/

OPINION AND ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS

Petitioner Ralph Stegall was convicted by a Wayne County, Michigan jury of kidnapping
and first-degree criminal sexual conduct, and hesgagenced to prison terms of at least 29 years.
After his state appellate and post-judgment proceedings yielded him no relief, he filed the present
pro sepetition for a writ of habeas corpus under 28.C. § 2254. He has raised several challenges
to the validity of his convictions and sentendmg,because none has merit, the Court will deny the
petition.

l.

The Michigan Court of Appeals summarized the basic facts of the case as follows:

Defendant’s convictions stefrom his protracted asstwof the victim. Defendant

kidnapped the victim at gunpoint and drdwar to a house. With the assistance of

awoman present in the home, defendant proceeded to sexually assault the victim for

approximately 4-1/2 hours. Defendant eventually instructed the victim to clean
herself in the bathroom; the victim pretended to do so and put on her clothes.

Although defendant offered to drop the victifisomewhere, she fled when he went

to the driver’s side door of his truck.

People v. StegalNo. 288703, 2010 WL 395751, at *1 (Mich. Ct. App. Feb. 4, 2010).

The state prosecutor charged the petitioner with one count each of kidnapping and armed

robbery, and six counts of first-degree crimisekual conduct, even though there were only two
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discrete acts of sexual penetration. The Stateendet that each act of penetration supported three
ways of violating the criminal statute. Theyjiconvicted the petitioner of kidnapping and all six
counts, and he was sentenced to concurrent prison terms of 29 to 50.

On direct appeal, the court of appeals vac&dadof the criminal conduct convictions, on
the ground that convicting the petitioner six tinn@sler three alternate theories for two counts of
sexual penetration violated the Double Jeopardy Cla@&egall 2010 WL 395751, at *2-3.
Otherwise, the convictions and sentences were affirtbedl. The Michigan Supreme Court denied
leave to appeaPReople v. Stegal}86 Mich. 1048, 783 N.W.2d 366 (2010) (table).

The petitioner filed a petition for writ of habeaspus, which was held in abeyance so that
the petitioner could return to the state courtxtmest additional claims. He filed a post-conviction
motion for relief from judgment in the trial couvthich was denied. He then filed a motion for
reconsideration and “articulation,” which the judgastrued as a successive motion for relief from
judgment and denied under Michigan Court RuE02(G), which bars filing successive motions
for relief from judgment in the absence of newlyativered evidence or a retroactive change in the
law. People v. StegalNo. 08-008387-01 (Third Jud. Cir. Ct. Aug. 2, 2013).

The Michigan appellate courts denied the pmigr leave to appeal from the denial of his

post-conviction motionsPeople v. StegalNo. 318249 (Mich. Ct. App. Mar. 17, 2014y; den.
497 Mich. 902, 856 N.W.2d 14 (2014) (table¢on. den497 Mich. 985, 861 N.W.2d 18 (2015)
(table). The petitioner filed another post-conviction motion for relief from judgment, which was
denied. People v. StegalNo. 08-008387-01 (Third Jud. Cir. Ct. Mar. 25, 2015).

On June 9, 2015, this Court reopened the case, denied the petitioner's motion for another

stay, and permitted him to file an amended hapetigon. In his original (claims I through IIl) and



amended (claims IV through VII) habeas petitions, the petitioner seeks relief on the following
grounds:

I. Abuse of discretion. The trial courtnesibly erred in overruling a timely defense

objection to Sergeant Decker being allou@dtate his personal opinion to the jury

that appellant lied about the cause of his injury.

II. Violation of the protection against double jeopardy.

lll. Legal sufficiency of the evidence.

IV. Whether the Court of Appeals’ rulired Sgt. Decker’s hearsay opinion testimony

assisted the jury in determining a facissue, that [Stegall] had a gun in the time

frame [the victim] alleged she was kidnapped and assaulted was unreasonable and

rose to the level of a constitutional violation.

V. [Stegall] did not receive the effective assistance of trial counsel when counsel

chose a defense supported by minimal quality of evidence while ignoring a defense

that could have been supported by a substantial amount of evidence.

VI. Whether the trial court erred by admitting evidence of prior bad acts, and

whether the prosecutor abused her discretion in overcharging petitioner in violation

of the Fourteenth and Fifteenth Amendments.

VII. Whether [the] trial court abused dsscretion by denying [Stegall’s] motions for

relief from judgment, and ruling that [Stegall’'s] separate motions were successive

motions under MCR 6.502(G).

Pet. at 4, 6, 7; amend. pet. at 1, 3, 13, 15.

The respondent filed an answethe petition raising the defenses of procedural default and
untimeliness. The “procedural default” argumeitiisference to the rule that the petitioner did not
preserve properly some of his claims in state tg@und the state court’s ruling on that basis is an
adequate and independent grotordhe denial of reliefColeman v. Thompsph01 U.S. 722, 750
(1991). The untimeliness argument referencesatygirement that a habeas petitioner must bring

his claims within one year of tltate his conviction becomes find@ee28 U.S.C. 2244(d)(1). In

this case, although the petition was stayed in @osrt, the petitioner was late with his post-
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conviction motion filing in state court after thagtwas issued. The Court finds it unnecessary to
address these procedural questions. They are not a jurisdictional bar to review of the merits,
Howard v. Bouchard405 F.3d 459, 476 (6th Cir. 2005) (procedural defasit)ith v. State of Ohio
Dept. of Rehabilitatiopd63 F. 3d 426, 429, n.2 (6th Cir. 2006) fista of limitations), and “federal
courts are not required to address a proced@faluit issue before deciding against the petitioner
on the merits,Hudson v. Jones51 F.3d 212, 215 (6th Cir. 2003) (citihgmbrix v. Singletary
520 U.S. 518, 525 (1997)). These procedural defem#lesot affect the outcme of this case, and
it is more efficient to proceed directly to the merits.
.

The provisions of the Antiterrorism and Effee Death Penalty Act of 1996 (AEDPA), Pub.
L. No. 104-132, 110 Stat. 1214 (Apr. 24, 1996), whyclvern this case, “circumscribe[d]” the
standard of review federal courtaist apply when considering application for a writ of habeas
corpus raising constitutional claims, includingiots of ineffective assistance of couns8ee
Wiggins v. Smith639 U.S. 510, 520 (2003). Because Stdied his petition after the AEDPA’s
effective date, its standard of review appliender that statute, if a claim was adjudicated on the
merits in state court, a federal court may gralfrenly if the state cou’s adjudication “resulted
in a decision that was contrary to, or involved an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of the United States,” or if the adjudication
“resulted in a decision that was based on an unrebkodatermination of thiacts in light of the
evidence presented in the State court proceedi2®jU.S.C. § 2254(d)(1)-(2). “Clearly established
Federal law for purposes of § 2254(d)(Xludes only the holdings, as opposed tadibes, of [the

Supreme] Court’s decisionsWhite v. Woodall572 U.S. 415, ---, 134 S. Ct. 1697, 1702 (2014)



(internal quotation marks and citations omitté@ds a condition for obtaining habeas corpus from
a federal court, a state prisoner must showth@state court’s ruling on the claim being presented
in federal court was so lacking in justification that there was an error well understood and
comprehended in existing law beyond any dubsi for fairminded disagreementMarrington v.
Richter 562 U.S. 86, 103 (2011).

The distinction between mere error anahbjectively unreasonable application of Supreme
Court precedent creates a substantially higher threshold for obtaining relieetinaroreview.
The AEDPA thus imposes a highly deferentianstard for evaluating state-court rulings, and
demands that state-court decisionsgieen the benefit of the doubtRenico v. Left559 U.S. 766,
773 (2010) (finding that the state court’s rapid deation of a mistrial on grounds of jury deadlock
was not unreasonable even where “the jury only dedifed for four hours, its notes were arguably
ambiguous, the trial judge’s initial question to theeperson was imprecise, and the judge neither
asked for elaboration of the foreperson’s answers nor took any other measures to confirm the
foreperson’s prediction that a unanimous verdiotild not be reached” (internal quotation marks
and citations omitted)¥ee also Leonard v. Warden, Ohio State Penitent§ F.3d 832, 841 (6th
Cir. 2017);Dewald v. Wriggelsworth748 F.3d 295, 298-99 (6th Cir. 201Byay v. Andrews640
F.3d 731, 737-39 (6th Cir. 201 Bhillips v. Bradshaw607 F.3d 199, 205 (6th Cir. 2010)urphy
v. Ohiq 551 F.3d 485, 493-94 (6th Cir. 200Bpckwell v. Yuking41 F.3d 507, 511 (6th Cir. 2003)
(en banc). Moreover, habeas review is “limited to the record that was before the state court.”

Cullen v. Pinholster563 U.S. 170, 180 (2011).



A.

The petitioner argues in his first and fourth claims that his right to a fair trial was violated
when Sergeant Eric Decker was permitted to offer opinion testimony that he did not believe the
petitioner’s claim that he had been shot duanginrelated armed robbery, which occurred around
the timeframe of the kidnapping and assault in ¢hse. Decker testified that on September 19,
2007, he was dispatched to St. John’s Hospital tndden a report of alooting. Decker met with
the petitioner, who told him that he had been sluwing an armed robbery. Decker testified that
his conversations with the petitioner, reportstbier withesses and officers, and his observation of
the petitioner’s vehicle caused him to doubt the toditine petitioner’s story that he had been shot
during an armed robbery. Decker then testified kie confronted the petitioner, who admitted that
he shot himself with a handgun, and he told @eekhere he could find the gun. Sergeant Decker
accompanied the petitioner to a home, where he recovered a handgun.

The Michigan Court of Appeals, reviewingetlelaim for plain error, found that Decker’s
testimony was admissible lay opinion testimony umdehigan Rule of Evidence 701, because it
was based on his own perceptions and was relevant to whether the petitioner had access to a
handgun during the time when he kidnapped and sexually assaulted theR@zipte v. Stegall
2010 WL 395751, at * 1.

The petitioner raised this issue on directeglpand he repeats the argument here, based
entirely on state evidence law. He alleges m fourth claim that th admission of Decker’s
testimony “rose to the level of a constitutional violation,” but he does not explain how that is so.
Errors in the application of seevidentiary law are generally not cognizable as grounds for federal

habeas relief. Estelle v. McGuire 502 U.S. 62, 67-68 (19918erra v. Michigan Dep'’t of



Corrections 4 F.3d 1348, 1354 (6th Cir. 19937Y.rial court errors in state procedure or evidentiary
law do not rise to the level of federal constibngl claims warranting lief in a habeas action,
unless the error renders the proceeding so funad@theunfair as to deprive the petitioner of due
process under the Fourteenth Amendmemti¢Adoo v. Elp 365 F.3d 487, 494 (6th Cir. 2004)
(quotingEstelle 502 U.S. at 69-70, 112 S.Ct. 475¢e also Wynne v. Renj&d6 F.3d 867, 871
(6th Cir. 2010) (citingBey v. Bagley500 F.3d 514, 519-20 (6th Cir. 200Bugh v. Mitchell 329
F.3d 496, 512 (6th Cir. 2003).

The Michigan Court of Appeals concluded tBatgeant Decker’s testimony was permissible
lay opinion under state evidentiary law. Federdldas courts “must defer to a state court’s
interpretation of its own rules of evidence andcedure’ when assessing a habeas petitidiskel
v. Karnes 397 F.3d 446, 453 (6th Cir. 2005)uting Allen v. Morris845 F.2d 610, 614 (6th Cir.
1988)).

Cooper v. Sowder837 F.2d 284 (6th Cir. 1988), a pre-AEDPA case, does not require a
different result. There, the court held that permgtta detective to testify as an expert witness that
all the evidence linked the petitioner, and no one else, to the crime was fundamentally unfair and
aviolation of due process. The testimony in tzese differed remarkably from Decker’s testimony
at the petitioner’s trial; i€ooper the detective, identified as an “expert,” was permitted to comment
on all the evidence and draw inferences that progbldyld have been left to the jury. Here, Decker
was not identified as an expeftany kind, and the jurors wengstructed to assess his credibility
as they would any other witnes€ooperhas not been held out as a means of converting state

evidentiary issues into constitutional claims. tlie contrary, it is an exception to the general rule



noted above, and applies only in exceptional cases, which the present case&eendbrsey v.
Banks 749 F. Supp. 2d 715, 738 (S.D. Ohio 2010).
The petitioner is not entitled to habeas relief on his first or fourth claims.
B.

The petitioner alleges in his second claim that his conviction of all six criminal sexual
conduct charges violated his right under the Dodbtgpardy Clause. But that claim was resolved
by the state court of appeals, when it vacated bf those convictions. Unless there is some
lingering collateral consequence to the vacatauictions — and Stegall has identified none —
the issue is moot and beyond the power of the Court to addfétszke v. Brewer849 F.3d 338,

340 (6th Cir. 2017) (citinépencer v. Kemn&23 U.S. 1, 7 (1998)).

For the same reason, the petitioner’s third argpuirthat the evidence was not sufficient to
support six criminal sexual conduct convictions wtieme were only two acts of penetration is also
moot. Vacating four of thosenvictions provided the petitionerntiv all the relief he could have
hoped for by raising that issue. Federal courtg regiew only actual cases or controversies, U.S.
Const. art. lll, 8§ 2, cl. 1, anddhefore the Court “ha[s] no power to adjudicate disputes which are
moot,” McPherson v. Mich. High Sch. Athletic Ass’n, Jrid9 F.3d 453, 458 (6th Cir. 1997) (en
banc) (quotingrane v. Ind. High Sch. Athletic Ass9v5 F.2d 1315, 1318 (7th Cir. 1992)). There
must be an actual controversy at all stages of the case, not merely at the Aiitseians for
Official English v. Arizona520 U.S. 43, 67 (1997) (“[A]n actuabitroversy must be extant at all
stages of review, not merely at the time the complaint is filed.”) (quBtieger v. Newkirk422

U.S. 395, 401 (1975)).



The petitioner also argues as part of his second claim that his sentencing guidelines were

incorrectly scored because the trial judge included an enhancement under one of the offense
variables. Claims that arise out of a statd tourt’s sentencing decision are not cognizable upon
federal habeas review unless the petitioner hawshat the sentence exceeded the statutory limits
or is wholly unauthorized by law_ucey v. Lavignel85 F. Supp. 2d 741, 745 (E.D. Mich. 2001);
see Howard v. Whit&6 F. App’'x 52, 53 (6th Cir. 2003) (“Aate court’s alleged misinterpretation
of state sentencing guidelines and creditingustatis a matter of state concern onlysge also
Cheatham v. Hoseyt2 F.3d 211, 1993 WL 478854, *2 (6th Cir. Nov. 19, 1993) (departure from
state sentencing guidelines is a state law issuehvignot cognizable on federal habeas review).
The petitioner’s sentence is within the statutogximum for kidnapping and first-degree criminal
sexual conductSeeMich. Comp. Laws 88 750.349; 750.520b(2)(A sentence imposed within
the statutory limits is generally not subject to federal habeas reViewnsend v. Burk&34 U.S.
736, 741 (1948)Cook v. Stegalls6 F. Supp. 2d 788, 797 (E.D. Mich. 1999).

The petitioner’s second and third claims do not warrant relief.

C.

As part of his fourth claim, the petitionegaes additionally that his due process rights were
violated when the trial judge denied the jurorsjuest to have the victim’s testimony read back to
them after they had begun deliberations. He is not entitled to relief on this claim because he has not
pointed to any Supreme Court case that clesstgblishes a right to that procedugee Friday v.
Straub,175 F. Supp. 2d 933, 939 (E.D. Mich. 2001); 28 U.S.C. §2254(d)(1). Certainly, there are
federal cases that discuss the propriety gdoeding to jury requests to re-hear witness testimony.

But none of those cases addressdbee in federal constitutional tern&ee Bradley v. Birkett 92



F. App’x 468, 477 (6th Cir. 2006) (“Those federal cases that discuss the issue of readbacks and
transcript availability do so under the rubric of the court’s supervisory authority over federal
criminal trials, not on constitutional principles, anagny event do not establish a uniform rule.”).

There also may be state law that governs tlatjpe. But, as noted above, “federal habeas
corpus relief does not lie for errors of state lawbid. (quotingEstelle 502 U.S. at 67).

D.

Also part of the fourth clan is the argument that the petitioner was denied access to material
that might have proven his innocence.

It is well established that suppression by the prosecution of evidence favorable to the
defendant upon request violates due process, where the evidence is material to either guilt or
punishment of the defendant, irrespective of the good or bad faith of the proseBtay.v.
Maryland 373 U.S. 83, 87 (1963). There are three components of Braidgviolation: (1) the
evidence at issue must be favorable to the accaghdr because it is exculpatory or because it is
impeaching; (2) the evidence must have been suppressed by the state, either willfully or
inadvertently; and (3) prejudice must have ensu8ttickler v. Greeng527 U.S. 263, 281-82
(1999).

The petitioner has failed to offer any evidemceargument to show that the prosecution
suppressed any evidence that contained exculpatdeyiaialt is his burden to prove that evidence
required to be disclosed to him und¥adywas not turned overCoe v. Bell161 F. 3d 320, 344
(6th Cir. 1998). Allegations that are merelynclusory or which are purely speculative cannot
support aBrady claim. Burns v. Lafler328 F. Supp. 2d 711, 724 (E.D. Mich. 2004). “[M]ere

speculation that a government file may contBrady material is not sufficient” to prove a
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due-process violatiorJnited States v. Driscql970 F.2d 1472, 1482 (6th Cir.1992hrogated on
other grounds by Hampton v. United Statiekl F.3d 695 (6th Cir. 1999). The petitioner has failed
to show that any evidence exculpated hinthid crime or cast doubt upon the confidence in the
outcome of the case. The petitioner therefore is not entitled to habeas relieBoadyislaim.

E.

As part of his sixth claim, the petitioner centls that his due process rights were violated
by the admission of other acts evidence involtasgimony from two other women who testified
that they had been sexually assaulted by theqeiti The trial judge admitted that evidence under
Michigan evidence rule 404(b).

An alleged violation of state evidence rule 404(b) is not cognizable on habeas review.
“[S]tate-court evidentiary rulings cannot risethe level of due process violations unless they
‘offend[ ] some principle of justice so rootedthe traditions and conscience of our people as to be
ranked as fundamental.Seymour v. WalkeR24 F.3d 542, 552 (6th Cir. 2000) (quotMgntana
v. Egelhoff518 U.S. 37, 43 (1996)). The Supreme Court has declined to hold that the admission
of “other acts” evidence is so extremely unfair th&tolates fundamental conceptions of justice.
Dowling v. United State€l93 U.S. 342, 352-53 (1990). The Court has discussed when other acts
testimony is permissible under the Federal Rules of Evideaedjuddleston v. United Stgté85
U.S. 681 (1988), but has not addressed the issue in constitutional terms. Such matters are more
appropriately addressed in codes of evidence and procedure than under the Due Process Clause.
Dowling, 493 U.S. at 352. “There is no clearlyadsished Supreme Court precedent which holds
that a state violates due process by permittiogpgmsity evidence in thHerm of other bad acts

evidence.”Bugh v. Mitchell 329 F.3d 496, 512 (6th Cir. 2003ge also Bey v. Bagley00 F.3d
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514, 519 (6th Cir. 2007). Consequently, there is no “clearly established federal law” to which the
state court’s decision could be “contraryitlin the meaning of section 2254(d)(Bugh 329 F.3d
at 512-13. Therefore, the Court must deny habeas relief on this claim.
F.
As part of his sixth claim, the petitioner colaips that the prosecutor overcharged him after
he refused to accept a plea bargain offer witméesee cap of seven to ten years. The petitioner

does not indicate which of the charges filed by the prosecutor were improper.

It is “patently unconstitutional’” for a prosecutor to pursue a course of action whose
objective is to penalize a criminal defendantisarece on his protected statutory or constitutional
rights. See United States v. Goodw#b7 U.S. 368, 372 n.4 (19823 uoting Bordenkircher v.
Hayes 434 U.S. 357, 363 (1978)). “A prosecutor virtiiely prosecutes a person when he or she
acts to deter the exercise of a paged right by the person prosecutedriited States v. Anderson
923 F.2d 450, 453 (6th Cir.1991). Tafare, “a criminal prosecution which would not have been
initiated but for vindictiveness is constitutionally prohibiteBragan v. Poindexte49 F.3d 476,
481 (6th Cir. 2001) (citinggnited States v. Adam870 F. 2d 1140, 1145 (6th Cir.1989ufting
Blackledge v. Perry417 U.S. 21, 27-28 (1974)).

However, the Due Process Clause does radtipit a prosecutor from carrying out a threat
made during plea negotiations to bring additionakghs against a criminal defendant who refuses
to plead guilty to the offenses fahich he was originally charge&ordenkirchey434 U.S. at 363.
When negotiating a guilty plea agreement, “themeo such element of punishment or retaliation

so long as the accused is free to acoepeject the prosecution's offerlbid. In United States v.

Goodwin the Supreme Court commented:
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In declining to apply a presumption of vindictiveness, the Court recognized that

“additional” charges obtained by a prosecuinuld not necessarily be characterized

as an impermissible “penalty .” Since alg@s brought in an original indictment may

be abandoned by the prosecutor in the cooirpéea negotiation — in often what is

clearly a “benefit” to the defendant — changes in the charging decision that occur

in the context of plea negotiation earan inaccurate measure of improper

prosecutorial “vindictiveness.” An initial indictment — from which the prosecutor

embarks on a course of plea negotiation —sdum necessarily define the extent of

the legitimate interest in prosecution. For just as a prosecutor may forgo legitimate

charges already brought in an effort to save the time and expense of trial, a

prosecutor may file additional charges ifitial expectation that a defendant would

plead guilty to lesser charges proves unfounded.

Goodwin 457 U.S. at 378-80. Therefore, “the mere faat a defendant refuses to plead guilty and
forces the government to prove its case is insufficient to warrant a presumption that subsequent
changes in the charging decision are unjustifidd.” at 382-83.

The Sixth Circuit has consistently held that gretrial addition of criminal charges against

a defendant after he refuses to plead guitigs not amount to milictive prosecutionSee, e.g.
United States v. DeJohB68 F.3d 533, 545 (6th Cir. 2004)nited States v. Wall293 F.3d 959,
970 (6th Cir. 2002). Indeed, a prosecutor may lsmime potential charges in abeyance as an
inducement during plea bargain negotiations withmihg considered vindictive, as long as the
additional charges are supported by probable c&eeUnited States v. Sugr2@3 F.3d 468, 480

(6th Cir. 2001).

Nonetheless, a criminal defendant may prpv@secutorial vindictiveness by one of two
methods. First, a defendant may demonstrate “actual vindictiveness” by establishing “through
objective evidence that a prosecutor acted in order to punish the defendant for standing on his legal
rights.” Bragan 249 F.3d at 481 (citingnited States v. Meye810 F.2d 1242, 1245 (D.C. Cir.
1987) (citingGoodwin 457 U.S. at 380-81, 384 & n.19)). Tlsdbwing, however, is “exceedingly

difficult to make.” Ibid. (quotingMeyer, 810 F.2d at 1245). Second, a defendant may show that
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there existed a “realistic likelihood of vindictivesg” in the prosecutor’s &ons in the defendant’s
particular caselbid. (quotingUnited States v. Andrew833 F.2d 449, 453 (6th Cir. 1980)). “A
court may only presume an improper vindictive motive when a reasonable likelihood of
vindictiveness exists.Ibid. (citing Goodwin 457 U.S. at 373). A habeas petitioner must show that
(1) the prosecutor had “some ‘stake’ in deterrirghtitioner’s exercise of his rights, and (2) the
prosecutor’s conduct was somehow ‘unreasonablié. &t 482 (quotind\nderson923 F.2d at 453-

54).

The petitioner here has not shown unconstitutional conduct by the prosecutor under either
of these routes. He states othat the prosecutor “overcharged” him after he declined to plead
guilty. He has not specified which charges were improper. And as noted above, the addition of
charges when a defendant refuses to accept a plea bargain is not vindictive. The petitioner is not
entitled to relief on his sixth claim.

G.

The petitioner argues in his fifth claim that he was denied the effective assistance of trial
counsel because of the way trial counsel dealt with the admission of a DNA report, his failure to
seek an additional competency evaluation, his failure to call certain withesses, and his failure to
object when the trial judge refused to read back certain trial testimony to the jury. In his fourth
through sixth claims, the petitioner alleges that daf@ecounsel was ineffective by failing to raise
various claims on his direct appeal.

A violation of the Sixth Amendent right to effective assistance of counsel is established
when an attorney’s performance was deficient and the deficient performance prejudiced the defense.

Strickland v. Washingtor166 U.S. 668, 687 (1984). An attorney’s performance is deficient if
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“counsel’s representation fell below an objective standard of reasonableigsat”688. The
petitioner must show “that counsel made errorsesous that counsel was not functioning as the
‘counsel’ guaranteed the defendant by the Sixth Amendmedt.at 687. “Judicial scrutiny of
counsel’s performance must be highly deferentitd.”at 689. The Supreme Court has “declined

to articulate specific guidelines for appropriat®rney conduct and instead [has] emphasized that

the proper measure of attorney performance remains simply reasonableness under prevailing
professional norms."Wiggins 539 U.S. at 521 (quotingtrickland 466 U.S. at 688) (quotation

marks omitted).

An attorney’s deficient performance is prejudlaf “counsel’s errors were so serious as to
deprive the defendant of a fair trial, a trial whose result is relial8&itkland 466 U.S. at 687.

The petitioner must show “a reasonable probability that, but for counsel’s unprofessional errors, the
result of the proceeding would have been ddifé. A reasonable probability is a probability
sufficient to undermine confidence in the outcom.”at 694. Unless the petitioner demonstrates
both deficient performance and prejudice, “it cannot be said that the conviction resulted from a
breakdown in the adversary process that renders the result unreliablat'687.

Success on ineffective-assistance-of-counsel claims is relatively rare, because the standard
for obtaining habeas corpus relief “is ‘difficult to meetWoodall 134 S.Ct. at 1702 (quoting
Metrish v. Lancaste569 U.S. 351, 358 (2013) (quotiRichter, 562 U.S. at 102)). The standard
is “all the more difficult” on habeas corpteview because “[tlhe standards create®&tnckland
and 8§ 2254(d) are both highly deferential, and whertwo apply in tandem, review is doubly so.”

Richter 562 U.S. at 105 (citations and quotation marks omitted). “[T]he question is not whether
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counsel’” actions were reasonable,” but “whether there is any reasonable argument that counsel
satisfiedStricklands deferential standard.bid.
1.

The petitioner’s first criticism of his attaeg’s performance focuses on his decision to
stipulate to the admissibility of a report prepabogda laboratory technign on the results of DNA
testing, and his failure to hire an independequtegt. The report stated that the tested samples
showed a consistency of the petitioner’'s DNA fourndfrevidence collected from the victim in this
case and the two other victims. Trial counsgiséited to the report because the defense was that
the victim consented to have sex with the petitioner.

Later, during closing arguments, when pinesecutor argued that the petitioner's DNA was
recovered from the victim’s sexual assault kit, defense counsel objected and stated that he only
stipulated that if the person or persons who sighe DNA report were to $#ify, they would testify
that the report did not indicate that it was the petitioner’'s DNA that was recovered although they
could also not exclude him as a donor. The judigenot rule on the objection and the prosecutor
continued arguing that the petitioner's DNA was receddrom a rectal swab. Neither party has
provided this Court with a copy of the forenséport, so it is not clear whether the state’s DNA
expert positively matched the petitioner’s DNA witatbf the donor in the victim’s case or merely
indicated that he could not exclude the petitiagebeing the donor. It is worth noting, however,
that the Michigan Gurt of Appeals, in reviewing the petitioner’s first claim for plain error, and
finding none, described “the parties’ stipulatimnthe admission of scientific evidence linking
defendant’s deoxyribonucleic acid (DNA) profile t@ lissaults of the instant victim and the other

acts victims.” People v. StegalP010 WL 395751, at * 1.
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The petitioner has not suggested any basisriolade that the state DNA expert's report was
inaccurate or that the expert would testify diffehg had he been called to testify. The petitioner
has also failed to show that he had an indeperedga@rt who would have testified that he was not
the donor of the DNA recovered in this case. Moreover, although the petitioner did not testify at
trial, at sentencing he informed the judge thiag&e incidents with these women was consensual.”
That statement was consistent with the information he presumably conveyed to defense counsel.
Based on that information — that the petitioner baalsensual sex with the victim — trial counsel
reasonably could have determined that the D&t®vered from the victim would be the petitioner’s
and it would thus be unnecessary to call the focesmspert in order to challenge his findings or
engage an independent expert to challenge #te BINA expert’s forensic report. That strategic
decision did not amount to deficient performance.

As a related claim, the petitioner contends that trial counsel was ineffective by pursuing a
consent defense rather than challenging the DNA results and arguing that the petitioner was not the
perpetrator. But that decision is the quintessksiiategic choice that courts will not gainsay. A
criminal trial frequently requires defense courieghake a number of strategic decisions. Where
two reasonable but divergent paths are presented, reviewing courts studiously avoid second-guessing
counsel’s choices. In fa@tricklandrequires a reviewing court to presume that defense counsel’'s
conduct was not the product of deficient performari¢e.counteract the natural tendency to fault
an unsuccessful defense, a court reviewing effieative assistance of counsel claim must ‘indulge
a strong presumption that counsel’s conduct faillsinvthe wide range of reasonable professional
assistance.”Nix v. Whiteside475 U.S. 157, 165 (1986) (quotiStyickland 466 U.S. at 689kee

also Griffin v. McVicar84 F.3d 880, 888 (7th Cir. 1996) (“[T]he mere fact that a defendant chooses
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one of two available defenses cannot estabhsfffective assistance of counsel, even if the
defendant makes a bad choice.”). The reasonatderfahat strategic chae is bolstered here by
the petitioner’s declaration at sentencing thathad sex with those women and that it was
consensual. There was no deficient performance shown here.
2.

The petitioner next contends that trial counsel was ineffective when he accepted the report
of a psychologist that the petitioner was competestand trial, and didot seek a second opinion.
At the petitioner’'s preliminary examination, the petitioner’s original attorney requested a
competency evaluation, which the court ordered. Trial counsel (the petitioner’s second attorney)
stipulated to the forensic report indicating that the petitioner was competent to stand trial. In support
of his claim that counsel should not have dorag, ttihe petitioner points to an affidavit from his
sister dated November 12, 2014, in which shesatleat the petitioner appeared “confused and
disoriented” when she visited him in jail in early 2008, shortly after his arrest.

The Supreme Court has consistently held thne €riminal trial of an incompetent defendant
violates due processCooper v. Oklahom&17 U.S. 348, 354 (1996) (citihedina v. California
505 U.S. 437, 453 (199prope v. Missouri420 U.S. 162, 171-172 (197Pate v. Robinsqr883
U.S. 375, 378 (1966)). And “[a]attorney has a professional duty to question a defendant’'s
competency to stand trial if they have [s|aajood faith doubt as to the defendant’'s competence.”
Watkins v. Haasl43 F. Supp. 3d 632, 641 (E.D. Mich. 2018)/’'d on other grounddVatkins v.
Deangelo-Kipp854 F.3d 846 (6th Cir. 2017) (citignited States v. Jacksoh79 F. App’x. 921,
933 (6th Cir. 2006)). Moreover, “[a] criminal defense lawyer has a continuing duty to request a

competency evaluation of a criminal defendant if he or she becomesdifeants that raise a doubt
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as to the competency of a defendant duang stage of the criminal proceedingsbid. (citing
Williamson v. Ward110 F.3d 1508, 1517-18 (10th Cir. 1997)).

But here, after the petitioner’s first attorrreguested a competency evaluation, the forensic
examiner determined that the petitioner was compétestand trial. Notimg in the trial record
shows that the petitioner was mentally incompetent, acted irrationally, or otherwise was unable to
communicate with the court or his attorney. Tited and sentencing record, in fact, suggests the
oppositeSeeTrial Tr. at 6-7, 15-16 (Sept. 17, 20082-73 (Sept. 18, 2008); Sent. Hr'gl4-17 (Oct.
7, 2008). Nor has the petitioner presented evideratéhthhad a history gisychiatric problems.
There is nothing in the record of the trial or postviction proceedings that would have put defense
counsel on notice that he should have reviditedcompetency issue. Defense counsel did not
perform deficiently by accepting the report of fbeensic psychologist, or by not pursuing the
competency question further.

3.

The petitioner next contends that trial counszs ineffective because he did not call several
witnesses that were mentioned in a police repoiis difficult to evaluate this claim, because the
petitioner did not attach any affidavits from thestesses in the state court proceedings, nor has
he provided this Court with any affidavits from these witnesses that described their proposed
testimony and willingness to testify on the petitionerisdie Conclusory allegations of ineffective
assistance of counsel, without any evidentiary supgomot provide a basis for habeas reltete
Workman v. Bell1l78 F.3d 759, 771 (6th Cir. 1998).

By failing to present any evidence to the statgrts in support of this ineffective assistance

of claim, the petitioner has not furnished any $&sievaluate the soundness of his argument, or to
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determine if the state courts misapplied federal |B\g.is not entitled to an evidentiary hearing on
this ineffective assistance afunsel claim in this CourtSee Cooey v. Coyl289 F. 3d 882, 893
(6th Cir. 2002) (citing 28 U.S.C. 8§ 2254(e)(2)(A)Xii In the absence gdroof, the petitioner is
unable to establish that he was prejudiced by cosrfadlre to call thosevitnesses to testify at
trial, and therefore cannot support the second part ofeffective assistance of counsel claBee
Clark v. Waller,490 F. 3d 551557 (6th Cir. 2007).

4.

The petitioner’s last criticism of trial counsel is that he failed to object to the trial judge’s
refusal to read back the victim’s testimony. Battithecision falls into the category of trial strategy.
Trial counsel may have preferred tha jhiry not re-hear the victim’s testimor8ee Bradleyl 92
F. App’x. at 477. And since the trieourt judge stated that he chose not to read back the victim’s
testimony at that point, the petitioner is unable to show that there would have been a different
outcome in the trial had counsel objected to the judge’s ruling about re-reading the victim’s
testimony.lbid.

5.

The petitioner contends that appellate counsel was ineffective by failing to raise his fourth
through sixth claims on his appealr@ht. The right to the efféiwe assistance of counsel includes
the right to the effective assistanceappellate counsel on direct appeavitts v. Lucey469 U.S.

387, 396 (1985). To prevail on a claim of ineffeetassistance of appellate counsel, the petitioner
ordinarily must demonstrate that appellate counsel’s performance was deficient and that the deficient

performance prejudiced the appéeatrickland 466 U.S. at 687. However, itis well established that

-20-



a criminal defendant does not have a constitutional right to have appellate counsel raise every
non-frivolous issue on appedbee Jones v. Barne®3 U.S. 745, 751 (1983).

This Court has already determined that the petitioner’s fourth through sixth claims lack
merit. “[A]ppellate counsel cannot fgund to be ineffective for ‘failte to raise an issue that lacks
merit.”” Shaneberger v. Jone815 F.3d 448, 452 (6th Cir. 2010) (quoti@geer v. Mitchell 264
F.3d 663, 676 (6th Cir. 2001)). Because none of these claims can be shown to be meritorious,
appellate counsel was not ineffective in her iagdf petitioner’s direcappeal. The petitioner
is not entitled to habeas relief on his ineffective assistance of appellate counsel claim.

H.

In his seventh claim, the petitioner contends that the trial and appellate courts improperly
recharacterized his motion for articulation agaond motion for relief from judgment and denied
it under Michigan Court Rule 6.502(G), which prohibits second or successive motions for relief
from judgment unless there has been newly discdveriglence or a retroactive change in the law.

No federal constitutional rights are implicatadthis claim. Federal courts do not provide
relief under 28 U.S.C. § 2254 for alleged errors af thipe. “[T]he Sixth Circuit has consistently
held that errors in post-conviction proceedings are outside the scope of federal habeas corpus
review.” Cress v. Palmer484 F.3d 844, 853 (6th Cir. 2007). The Supreme Court has held that
states have no constitutional obligation to provide post-conviction remegiessylvania v. Finley
481 U.S. 551,557 (1987). Based aattolding, the Sixth Circuit Isaeasoned that “habeas corpus
cannot be used to mount challenges taies scheme of post-conviction relieGreer v. Mitchell

264 F.3d 663, 681 (6th Cir. 200kee also Kirby v. Duttqrv94 F.2d 245, 246 (6th Cir. 1986)
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(holding that habeas corpus is not the propeams by which prisoners should challenge errors or
deficiencies in state post-conviction proceedings).

The petitioner is not entitled to relief on his seventh claim.

Il

The state courts’ decisions in this case were not contrary to federal law, an unreasonable
application of federal law, an unreasonable determination of the facts. The petitioner has not
established that he is presently in custody in violation of the Constitution or laws of the United
States.

Accordingly, it iSORDERED that the petition and amerdipetition for a writ of habeas
corpus ardENIED.

s/David M. Lawson

DAVID M. LAWSON
United States District Judge

Dated: July 11, 2018

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was Sjlved
upon each attorney or party of rectretein by electronic means or fir
class U.S. mail on July 11, 2018.

s/Susan Pinkowski
SUSAN PINKOWSKI
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