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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

Inre:
TOM D. JOHNSON,
Debtor.

Case No. 10-14292
Honorable Julian Abele Cook, Jr.

ORDER

This case relates to an appeal by the apptetiabtor, Tom D. Johnson, from a decision by
the Bankruptcy Court in the Eastern Districithigan to grant a summary judgment in favor of
the appellee-creditor, the Comerica Bank. The dyitig action arose out of a claim for damages
by Johnson who had contended that the Comerica Bank had violated the discharge injunction
imposed under 11 U.S.C. § 524(a)(3peAmended Opinion Regarding Debtor’'s Motion for
Damages for Comerica Bank’s Alleged Viotats of the Discharge Injunction, No. 94-48884,
(Bankr. E.D. Mich. Oct. 14, 2010), Bankr. Docket No. 776 (“Amended Opinion”).

l. Factual and Procedural History

In connection with his employment at The Eghble Life Assurance Society of the United

States (“Equitable”), Johnson became a participant in a long-term disability fddlowing a

The Equitable Life Assurance Society of the United States Employees, Managers and
Agents Long Term Disability Plan (“Plan”).
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stroke which left him disabled in 1991, he beg@mreceive disability berfiés from Equitable in
accordance with the Plan, which included the following anti-alienation or spendthrift clause:

Spendthrift Clause To the extent permitted by law, Members are prohibited from
anticipating, encumbering, alienating or assigning any of their rights, claims or
interest in this Trust or in any of tlassets thereof, and no undertaking or attempt
to do so shall in any way bind the plan Administrator or the Trustee or be of any
force or effect whatsoever. Furthermai@ the extent permitted by law, no such
rights, claims or interest of a Membertiis Trust or in any of the assets thereof
shall in any way be subject to such Maarib debts, contracts or engagements, nor
to attachment, garnishment, levy or other legal or equitable process.

Plan, Article I1X, 8 9.2.

In addition to his employment with Equitabl®hnson was also involved in an independent
real estate development enterprise. In 1985, Johnson, acting in his capacity as an independent
entrepreneur, co-signed and guaranteed repayshantromissory note to the Comerica Bank in
exchange for a loan that it extended to theg@wood Centre, Inc. (“Greenwood”), a corporation
that was wholly owned by him. This note Hagken secured by (1) a mortgage on the Greenwood
commercial real estate, and (2) a security interest granted to the Comerica Bank in Johnson’s
accounts receivable, general intangibles and contract rigbteerica Bank v. Johnson (In re
Johnson)166 F.3d 1214, 1998 WL 833774, at *1 (6th €898) (unpublished table decision). The
terms within the security agreement specified that (1) “accounts receivable” referred to “all
accounts and general intangibles including, but not limited to . . . insurance proceeds, [and]
beneficial interests in trusts;” and (2) the agreement was to be governed by and construed in
accordance with Michigan lawSéeAmended Op. at 4).

However, Greenwood subsequently defaultetsicontractual obligations to the Comerica
Bank. In February 1994, the Comerica Bank initiated legal proceedings against Johnson, Equitable,

and other entities in the Jackson County Circuit Court of Michigan in an effort to enforce its
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security interest.

In September 1994, the state court proceeduegs stayed whemAnson sought protection
under Chapter 11 of the Bankruptcy Cddg. that time, Johnson owed the Comerica Bank an
amount in excess of one million dollars. In ayM#®96 order, the Bankruptcy Court determined,
inter alia, that (1) the Comerica Bank had a valid and perfected security interest in Johnson’s
general intangibles, contract rights, and accowgusivable; and (2) Johnson’s disability benefits
under the Plan were exempt under Michigan law. An appeal to this Court followed. In its order, this
Court generally affirmed the decision of the Bankeypourt, but noted that it “did not determine
whether the disability payments are subject to arfigenterest of [the Comerica Bank] and, if so,
whether [Johnson] has waived his right to claim an exemption for such benefits under Michigan
law.” Thereafter, the case was remanded toB#ekruptcy Court for such action as would be
necessary to address these stated isSeeSomerica Bank v. JohnspiNo. 96-74790 (E.D. Mich.

May 30, 1997), ECF No. 11.

In a portion of the May 1996 order that wasaygpealed, the Bankruptcy Court had granted
the Comerica Bank’s request for atgal lifting of its automatic sta In so doing, it authorized the
Comerica Bank to proceed with the previouslyefikate court action to enforce its contractual
rights and security agreement. In October 1936sthte court (1) granted a summary judgment in
favor of the Comerica Bankiremonly as to all [of Johnson’s] collateral held by Comerica Bank”
and (2) determined that the Comerica Bank “halad shall continue to hold a perfected security
interest in all contract rights, general mggble and accounts receivables of [Johnson].” (Order

Granting Summary Disposition, Case No. 94-68152 (Jackson Cty. Cir. Ct. Oct. 10, 1996), Copy

*The case was subsequently converted to a Chapter 7 bankruptcy.
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at Bankr. Docket No. 643, Ex. ljowever, in recognition of thadecision by the Bankruptcy Court
that Johnson’s disability benefits were exentip, state court excluded them from its judgment.
Following the entry of the state court ruling, EEgble began to withhold certain fees, excluding
the disability payments, that were otherwise payable to Johnson.

Johnson received a discharge in October 1997. The following month, the Comerica Bank
filed a motion seeking a determination of taeanded issues by the Bankruptcy Court. Although
the Bankruptcy Court held a hearing on this motion and requested - and received - suggested
findings of fact and conclusions of law fronetparties, it took no further action on the motion and
the Bankruptcy Judge left the bench shortly thereafter. These issues apparently remained
unresolved. The case was closed in 2001, witturtber action by either Comerica or Johnson to
seek the bankruptcy court’s resolution of these issues for the next six years.

However, during the latter part of 2005, @emerica Bank, through its new counsel, Scott
S. Brinkmeyer, sought to determine the statuamyf unresolved claims relating to its perfected
security interests in Johnson’s contract rights, accounts receivable, and general intangibles. In
February 2006, Brinkmeyer wrogeletter to Peter Teholiz, who had represented Equitable in a
majority of the court proceedings that precetteziclosure of the bankruptcy case. Brinkmeyer
stated that his predecessor’s files were “in complete disarray,” “seemingly incomplete,” and
“hopelessly disorganized,” andgght Teholiz’s assistance intdemining whether and how certain
issues (including those issues that had been remanded by this Court) were resolved between the
Comerica Bank and Equitable. (Brinkmeyer lettdfebruary 24, 2006, Copy at Bankr. Docket No.
713-2, Ex. 3, at 1, 2). This and subsequent lettfexcte substantial degree of confusion that was

generated by the court proceedings and related rulings (or lack thereof) in this case. Nevertheless,



Brinkmeyer expressed his belief that the issub@flisability benefits had been resolved in favor
of his client. This understanding was based in @aidn unsigned order that had been filed by the
Bankruptcy Court clerk and entered on the court docket in October 1998. This unsigned order
facially appeared to hold that the Comeidank (1) had a perfected lien on Johnson’s disability
payments, and (2) was granted a partial lift ofdtag with regard to these payments. The parties
have since agreed that this docket entry (1) waamotfficial order of the Bankruptcy Court, and
(2) only contained proposed findings of fact andausions of law that had been prepared and
entered by the Comerica Bank’s prior counsel.

Brinkmeyer’s letter to Teholiz on March2®eads, in relevant part:

The purpose of this letter is to summarize my understanding of key issues
between the parties arising from the bagitcy of Tom D. Johnson, and the related
lawsuit instituted by my client in the Jackson County Circuit Court. | will also
provide my understanding of the impact of the Orders issued by the respective
courts and the status of the parties’ positions as a result of the court rulings.

Over the past few weeks | have attempted to organize [my predecessor’s]
files, which as | informed you were both disorganized and incomplete, and to
acquire updated docket sheets and copitgegdertinent pleadings and Orders from
both courts.| have reviewed box loads of information and now believe that the
following chronology of events is accurgbarring contradictory information from
you. In the event that you disagree witly @f my conclusions, please reply at your
earliest opportunity and provide whatever information you may have to the
contrary.

The portion of the docket of the bankruptcy court which | retrieved from
[my predecessor’s] file stopped abruplyentry number 453 on October 14, 1997.
| subsequently obtained a copy of the remainder of that file . . . . It also included
docket number 553, which was filed with the bankruptcy court on October 8, 1998.
That judgement [sic] is entitledFindings of Fact, Conclusions of Law and
Judgment a copy of which is attached . . ..

*The files of the Bankruptcy Court files had been moved to the National Archives in
Chicago, lllinois for purposes of security and safe-keeping.

5



Notably, although the judgment was stamped as filed by the clerk on
October 8, 1998, itis not signed. Neverthel#ssdocket from the bankruptcy court
reflects that the judgment was enteoadOctober 9, 1998. . . . The conclusions of
law therein include a determination that the 26 USC § 501(c)(9) disability payments
being made by The Equitable to Mlohnson were covered by [the Comerica
Bank’s] security agreement, subject togesfected lien and the partial lift of stay
granted by the bankruptcy court. | cotiltd no docket entry reflecting an appeal
of that judgment by either party.

Insofar as disability benefits, service fees and the applicable interest rate
issues are concerned, my reading ofibeisions by [the Bankruptcy Court Judge]
and the Jackson County Circuit Court suggésat those issues have been decided
in favor of [the] Comerica Bank. | haveothing to indicate that there was any
further appeal of those decisions whichlgied a different re$t) but | stand to be
corrected if you have contrary informati | appreciate that you have indicated that
The Equitable has been accumulating the service fees, presumably with interest, and
has not made any payments to Mr. Johnson. . . .

It is my expectation, however, that tekame cannot be said for the § 501(c)(9)
disability benefits. | would like to think thétey, likewise, have been retained and
would certainly like to know the status of those payments. The documents | have
retrieved from [my predecessor’s] fileflext his calculations of those accrued
amounts to be quite substantial. As a egu®nce, it would appear that there is a
judgment in place in favor of [the] Comerica Bank and against The Equitable
pertaining to those disability payments and service fees, which needs to be resolved.
If you disagree, please provide copies of any documentation which you suggest
contradicts this conclusion.

Itis naturally my hope that these issican be resolved amicably as between
[the] Comerica Bank and The Equitableiduld hope to save the time and expense
of having to reopen one or both of theseesas order to resolve these issues, but
far to [sic] much time has passed for my client to wait too much longer.
Consequently, | encourage you to pass this information along to The Equitable as
quickly as possible and reply to this letter at your earliest opportunity so that we
may explore the possibilities of prompt resolution.

(Brinkmeyer letter of March 29, 2006, Copy at Bankr. Docket No. 691, Ex. A).
Teholiz does not recall Brinkmeyer ever havingde a request or a demand that Equitable
withhold Johnson’s disability payments. Nebeless, Equitable wrote to Johnson on May 26,

2006, and notified him that it (1) had received gopaent ruling from the U.S. Bankruptcy Court



in 1998 holding that you lawfully assigned your long-term disability ('LTD’) benefit to [the]
Comerica Bank,” and therefore (2) would commeineezing payments of his disability benefits.
(Equitable letter of May 26, 2006, Copy at Bankrcket No. 713-2, Ex. 7). The “ruling” referred
to in the letter was apparently the unsigned-but-docketed order that has been discussed above.
Equitable stated that it would hold these benéfitsust until it could confirm whether the ruling
was valid and enforceable. On June 26th, Equitdnéanother letter to Johnson in which it stated
that, “[a]fter thoroughly researching the outstagdissue, we understand that there is no final
ruling as to your assignment of your Plan benefits.” (Equitable letter of June 26, 2006, Copy at
Bankr. Docket No. 713-2, Ex. 8). However, Equitaddeerted that it remained obligated to freeze
the payments pending a final resolution of the estetd issue. Thereafter, Equitable withheld its
payments to Johnson for the months of Septeie October 2006. After further litigation in the
state court, Equitable subsequently resumed these payments to Johnson and paid the previously
withheld monies to him.

In May 2007, Johnson filed a motion in the Bankeyourt, in which he sought an order
that would require the Comerica Bank to pay more than three million dollars in actual and
punitive damages for several alleged violatiohthe discharge injunction. Because under Sixth
Circuit precedent, there is no private rightofion under 11 U.S.C. § 524(a)(2) for a violation of
a discharge injunctiorPertuso v. Ford Motor Credit Co233 F.3d 417, 422-23 (6th Cir. 2000),
the Bankruptcy Court construed Johnson’s request for relief as a motion to hold the Comerica
Bank in civil contempt. Thereafter, the case wapened to permit Johnson to proceed with this
claim.

Following a hearing in January 2008, the Bankrygitourt directed the Comerica Bank to



submit a motion for summary judgment with resgecome of its defenses to Johnson’s motion.
In March 2008, the Bankruptcy Court granted a summary judgment in favor of the Comerica Bank
- and denied Johnson’s motion - on all issues “exa@p respect to the allegations contained in
1 18 of [his] damages motion.” (Bankr. Docket No. 679, 114¥2e Bankruptcy Court ordered
additional briefing and oral argument, and subsequently permitted the parties to conduct additional
discovery regarding this unresolved claim. After yet another hearing and another round of
supplemental filings, the Bankruptcy Court issued an order in December 2008 in which it (1)
concluded that no court had made a definitive final ruling in this case regarding whether the
security interest of the Comerica Bank coveleldnson’s disability benefits, and (2) ordered the
parties to submit additional briefing on this issue. Analysis of this issue led the Bankruptcy Court
to require the parties to brief the questions/béther (1) an anti-alienation provision in the Plan
was enforceable under New York faand (2) that provision was invalidated by Article 9 of the
Uniform Commercial Code.

Finally, on October 14, 2010he Bankruptcy Court issued an order in which it held:

(1) Brinkmeyer’'s March 29 letter - in particular, the paragraph beginning with “It
iS my expectation” - constituted an implied demand that Equitable withhold

“Paragraph 18 alleged that the “Comerica [Bank], through fraudulent and/or careless
misrepresentation of the existence of a court order, caused The Equitable to stop paying Debtor’s
disability income until Debtor succeeded in a separate state court action to recover the disability
income.” (Debtor’s Verified Mot. for Damages From Creditor for Violation of Stays and Other
Relief, Bankr. Docket No. 639, | 18).

*The Plan contained a choice of law clause which provided that, to the extent it was not
preempted by the Employee Retirement Income Security Act, 29 U.S.C. 2t18€4.
(“ERISA"), its terms and conditions were to be construed and administered under New York
law.

®The Bankruptcy Court had initially rendered an opinion on October 11, 2008, but issued
an amended opinion three days later in which it made several minor changes to the first version.
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Johnson’s disability payments and an imglilereat of litigationf it did not do so;

(2) The Comerica Bank’s security interest covers Johnson’s right to receive
disability payments because:

(a) his right to these payments was a contract right, which qualifies as an
“account” or “general intangible” within the meaning of the security
agreement;

(b) the anti-alienation provision in thdan was ineffecte as against the
Comerica Bank’s security interest; and

(c) New York trust law does not invalidate the Comerica Bank’s security
interest because the Plan is not gpress trust within the meaning of New
York law;
(3) Johnson, in granting a security interest to the Comerica Bank, had waived his
right to claim an exemption as agaitis# Comerica Bank in his right to receive
disability payments; and

(4) The Comerica Bank’s valid lien was not avoided during the bankruptcy case and
thus survived Johnson’s discharge and remained enforceable.

This appeal followed.

Il Standard of Review

A federal district court has jurisdiction to hear appeals - and an aggrieved litigant may
appeal as of right - from “final judgmentsders, and decrees” of a bankruptcy court. 28 U.S.C.
§ 158(a)(1). On appeal, this Court reviews a banksupdurt’s findings of fact for clear error and
its conclusions of law de novMade In Detroit, Inc. v. Official Cmte. of Unsecured Creditors of
Made In Detroit, Inc. (In re Made In Detroit, Inc414 F.3d 576, 580 (6th Cir. 2005&e alsd-ed.
R. Bankr. P. 8013 (“On an appeal the distaatirt or bankruptcy appellate panel may affirm,
modify, or reverse a bankruptcy judge’s judgmerdeoror decree or remand with instructions for
further proceedings. Findings @idt, whether based on oral or documentary evidence, shall not be

set aside unless clearly erroneous, and duerdegfzall be given to the opportunity of the
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bankruptcy court to judge the credibility oktlvitnesses.”). Under the clearly errone standard,

“if thetrial court’'saccoun of the evidenctis plausible¢in light of the recorc viewec in its entirety,

a reviewing court may nol revers: ever if convincetthar it would have weighed the evidence
differenly as trier of fact. . . . Indeed, reversaider the clearly erroneous standard is only
warranted if the reviewing court on the entire evieis left with the definite and firm conviction
that a mistake has been committeddtter of Love957 F.2d 1350, 1354 (7th Cir. 1992) (citation
and internal quotation marks omitted).

1. Analysis

A. The Parties’ Arguments

The parties state that a resolution of this appeal depends primarily upon whether (1) the
Comerica Bank, through Brinkmeyer’s letters, unalektan action that was designed to collect a
discharged debt as a persolmtbility of John®n, and (2) if so, whether the Comerica Bank had
a perfected lien on Johnson’s disability benefits shavived the bankruptcy discharge. If a lien
attached to the post-petition disability benetiie Comerica Bank, notwithstanding the discharge
injunction, had a right to seek the collection of those benefits. This latter question, in turn, is
dependent upon the answers to the following underlying questions.

The first question is whether the Plan’s spendthrift clause prevented Johnson from validly
assigning his right to benefits under the Plaso, the Comerica Bank never obtained a valid
security interest in these benefits. The Comerica Bank argues that the spendthrift clause was

invalidated by Section 9-318(4) of the fornhew York Uniform Commercial Code (N.Y.U.C.C.)
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"which provides as follows:

A term in any contract between an accadettor and an assignor is ineffective if

it prohibits assignment of an account or phitisi creation of a security interest in

a general intangible for money due tor become due or requires the account

debtor’s consent to such assignment or security interest.

Johnson counters by asserting that Article @luiding the restraint on spendthrift clauses -
does not apply to the transaction at issue bedatelés within an exclusion from its coverage.
Specifically, he claims that the transaction v@agansfer of a claim for an employee’s other
compensation, which is excluded from Article 989-104(d), and/or a trafer of a claim under
a policy of insurance that is excluded from Article 9 by § 9-104(g). Moreover, Johnson submits
that, even if Article 9 has applicability to tharisaction at issue, the specific anti-anti-alienation
provision does not apply because the disabilityelfiies are not an “account” within the meaning
of that provision. He also asserts that 8§ 9-31&(g¢reempted by the trulaw of New York and,
as such, it does not invalidate the Plan’s spendthrift clause.

The second question is whether the security interest of the Comerica Bank, if valid, was cut
off by the operation of 11 U.S.C. § 552. Johnson maintains that, even if the security agreement
effected a valid transfer of benefits, § 552 praégdithe pre-petition lien from attaching to his post-
petition assets. Hence, according to him, then@ica Bank - acting without a valid lien on his

disability benefits - violated the dischargeauimgtion by attempting to collect them. Thus, Johnson

asks the Court to remand this matter to thelkBaptcy Court for appropriate action on his motion

The N.Y.U.C.C. was revised, with an effective date of July 1, 2001. However, the
provisions in force on the date when the parties executed their security agreement are applicable
here because the Revised N.Y.U.C.C. 8§ 9-702@)ighes that the revisions do not apply to those
actions or proceedings which had commencedrbéfee revisions took effect. Unless otherwise
stated, all citations to N.Y.U.C.C. will refer to the provisions as they existed when the security
agreement was executed.
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to hold the Comerica Bank in civil contemptloé discharge injunction. As a counter position, the
Comerica Bank asserts that (1) Johnson is preclitdedraising this argument inasmuch as this
issue has already been resolved by a state; @na (2) 8 552 does not cut off pre-petition security
interests in those post-petition proceeds that haee generated from pre-petition collateral, such
as the disability benefits here at issue.

However, the Comerica Bank submits that the Court need not even consider these issues
because the correspondence between Brinkmay@rTeholiz did not represent an attempt to
recover a discharged debt as a personal lialtditthe debtor. Rathett, is the position of the
Comerica Bank that Brinkmeyer was proceeding in good faith to determine the current status of the
Bankruptcy Court’s resolution of the disabilityymaents issue. Thus, the argument goes, even if
the Comerica Bank did not have a valid securityrggtin the payments, mere inquiry - effectively
informal discovery - would not constitute a violation of the discharge injunction.

B. Brinkmeyer's letters

The Comerica Bank argues that, for the purposes of responding to Johnson’s motion to
hold it in contempt, the issue of whether it had a valid security interest in his right to receive
disability payments before or after the discharge is not relevant to this controversy because
Brinkmeyer’s letters did not constitute a violation of the discharge injunction in either case. The

discharge injunction is found in 11 U.S.C. § 524{#)ich provides, in relevant part, as follows:

A discharge in a case under this title —

(2) operates as an injunction against the commencement or continuation of an
action, the employment of process, or ant@ctollect, recover or offset any [debt
discharged under section 727] as a personal liability of the debtor, whether or not
discharge of such debt is waived. . . .
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11 U.S.C. 8 524(a)(2). “The § 524(a) post-dischangunction embodies the ‘fresh start’ concept
inherent in the Bankruptcy Code by allowing thétde to begin anew with a debt-free start and
without pressure from creditors to repay discharged deltgé Lafferty 229 B.R. 707, 712
(Bankr. N.D. Ohio 1998)see alsdn re Borowski 216 B.R. 922, 924 (Bankr. E.D. Mich. 1998)
(citation and internal quotation marks omitted)l{¢ purpose of the permanent injunction . . . is
to effectuate one of the primary purposes oBaekruptcy Code: to afford the debtor a financial
‘fresh start.”).

Unlike the automatic stay provision in 118JC. § 362, the discharge injunction provision
does not specify any remedy for its violati@f. 11 U.S.C. 8 362(k)(1) (“[A]n individual injured
by any willful violation of a stay provided by thégction shall recover actual damages, including
costs and attorneys’ fees, and, in appropriate circumstances, may recover punitive damages.”).
Nevertheless, upon a finding of a willful violatiomh the discharge injunction, courts routinely
award damages pursuant to their contempt power under 11 U.S.C. § Sé&(a¢.q.Paul v.
Iglehart(In re Paul) 534 F.3d 1303, 1306 (10th Cir. 2008) (itier 11 U.S.C. § 105(a), bankruptcy
courts have the equitable power to enforce anbdy violations of substantive provisions of the
Bankruptcy Code, including in particulartdischarge injunction in § 524(a)(2).1y re Waldg
417 B.R. 854, 891 (Bankr. E.D. Tenn. 2009).

Itis not enough to find thatdischarge violation has occurred - in order to impose sanctions
upon an alleged violator, the court must also tatethat the challenged act was contemptuous -
which, in this context, means that it was willfdlg, Gunter v. Kevin O’Brien & Assocs., LPA (In
re Gunter) 389 B.R. 67, 75 (Bankr. S.D. Ohio 2008) (“In light of the Sixth Circuit’s holding in

Pertusq this court cannot award damages for violations of the discharge injunction that are
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technical or inadvertent and do nagito the level of contempt.’Kanipe v. First Tenn. Bank (In

re Kanipe) 293 B.R. 750, at 756 (Bankr. E.D. Te@A02) (denying sanctions because, “although

a violation of the dischargejunction occurred, the glation was not willful and therefore not
contemptuous”). “[W]hen determining whether to hold a creditor in contempt for violating the
discharge injunction, courts tend to utilize trenstard employed when determining whether or not

a creditor willfully violated the automatic staye., whether the creditor deliberately acted with
knowledge of the bankruptcy casén’re Waldg 417 B.R. at 891. This standard does not require

a determination that the creditor deliberately violated the injunction. Rather, it is sufficient if the
creditor intended the acts that constituted the violaliandy v. I.R.S. (In re Hardy97 F.3d 1384,

1390 (11th Cir. 1996). A debtor wiatleges a violation of § 524(a)(2) must establish by clear and
convincing evidence that the violation occurred and that the alleged violator acted with knowledge
of the injunctionIn re Gunter 389 B.R. at 72(citindtiberte Capital Grp., LLC v. Capwjlk62

F.3d 543, 550 (6th Cir. 2006)) (“The plaintiff betye burden of proving both elements - violation
and knowledge - by clear and convincing evidendsdyer v. Rossman & Co. (In re LoveBB7

B.R. 633, 635 (Bankr. N.D. Ohio 20098ut see, e.gGlenn v. Ocwen Loan Serv., LLC (In re
Glenn) No. 03-15220, 2010 WL 2203042, at *2 (Bankr. AR. May 28, 2010) (noting that many

- but not all - courts require clear and convincing evidence).

There is no question that the Comerica Bank was aware of the discharge injunction.
Moreover, there is not any question that the Comerica Bank intended its actions. Therefore, the
only question is whether Brinkmeyer’s letters, in the absence of a valid lien, would constitute a
violation of the discharge injution - that is, whether the challenged act was an attempt to collect

a debt as a personal liability of Johnson.
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The Bankruptcy Court, without any analysisarexplanation, concluded that Brinkmeyer’'s
March 29th letter contained an implied demand that Equitable withhold Johnson’s disability
payments.$eeAmended Opinion at 9 (“Teholiz statedhis affidavit that he does not ‘recall Mr.
Brinkmeyer ever asking [him] @dvise or demand that . . . Eigble withhold disability payments
to [Johnson].’ But the Court finds that sudtesmand was implied by the language in Brinkmeyer’s
March 29, 2006 letter . . . . In any case, after kacgithe letter, The Equitable withheld disability
payments . . . .")). Moreover, it neither analyzed nor determined whether such a demand, if
unaccompanied by a valid lien, would constitute a contemptuous violation of the discharge
injunction. On one hand, it could be presumed that the Bankruptcy Court operated under the
assumption that this implied demand would hawéated the discharge injunction. If it had been
otherwise, its careful, persuasive, and thoroughyarsabf the efficacy of the Comerica Bank’s lien
would have been unnecessafn the other hand, it is plausible that the Bankruptcy Court simply
preferred to rest its ruling on the alternatyveund that the Comerica Bank possessed a valid lien
on the disability benefits, and thus did not findetessary to determine whether, in the absence

of the lien, the Comerica Bank would have violated discharge injunction. In any event, the

8The Court notes that this issue is only relevant with respect to Johnson’s allegation that
the Comerica Bank violated the discharge injunction because it has expressly abandoned any
claim to his disability benefitsSeeAmended Opinion at 46 n.90). The Comerica Bank has
reasserted this position on appe8kéAppellee’s Br. on Appeal at 14 (“What benign remedy
would a creditor otherwise have to verify and enforce such a lien? Only three possible
approaches come to mind: (1) seek to resolve the claim via settlement, (2) seek the [Clourt’s
interpretation, and (3) simply abandon the i€ claim. Once it became apparent that attempts
at settlement were going nowhere, [the Comerica Bank] elected the third option - it ended up not
pursuing its claim. Counsel for the [Comerica Bank advised] the Court as to this fact in the
proceedings below.”)). The Court makes no ruling as to whether the Comerica Bank would be
permitted to change course and seek to revive this claim inasmuch as the issue is neither before it
nor has this matter been briefed.
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Bankruptcy Court neither discussed the appaterlegal standard and burden of proof nor
expressly determined that Johnson had mebiniden of establishing by clear and convincing
evidence that the Comerica Bank violated theldisge injunction. However, the Court concludes
that it is appropriate to initially resolve thilereshold question of vather the actions by the
Comerica Bank would have violated the discharge injunction before attempting to address the
secondary question of whether it possessed a valid lien. This approach is necessary because a
creditor must be able to engage in a reasoratdenecessary inquiry order to determine the
validity, if any, of its liens without fear of beirganctioned if it - or a court - concludes that the
debt in question was discharged.

As an initial matter, the Court notes thtae parties have expressed their respective
disagreements as to the appropriate standareledw for this issue. The Comerica Bank argues
that the Bankruptcy Court’'s determination that the Brinkmeyer letters constituted an implied
demand for payment was a conclusion of law Whscsubject to de novo review. Johnson, on the
other hand, argues that the finding by the Banksu@ourt “that [the Comerica Bank] was
attempting to collect a prepetition debt frdvn. Johnson, and to exercise possession over the
postpetition disability benefits,” was a finding of fact, in which case the cleaistandar would
be applicable (Appellant’s Reply Br. al 9). Neithel party has it exectly right. The Bankruptcy
Court’s determination that the quoted language tituied an implied demand is a finding of fact
that this Court reviews for clear error. Howeubg Bankruptcy Court’s determination - if indeed
one was made - that Johnson had met his burddmaodnstrating by clear and convincing evidence
that the challenged conduct by the Comerica Baomstituted a contemptuous violation of the

discharge order is a conclusion of law that the Court reviews de novo.
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As both parties agree, a discharge injunatio@s not prohibit the holder of a valid lien from
seeking to enforce it because such conduct is not considered to be an action to collect a discharged
debt as a personal liability of the debtor under 8§ 524(&5€8, e.gJohnson v. Home State Bank
501 U.S. 78 (1991)n re ReussNo. DT-07-05279, 2011 WL 1522333, at *2 (W.D. Mich. Apr.
12, 2011) (“After the automatic stay terminategtoatie property, a secured creditor may take any
appropriate action to enforce a valid lien sunvgvihe discharge, as long as the creditor does not
pursuen personanrelief against the debtor.”). The ability enforce a valid lien post-discharge
would be severely undermineditreditor is not permitted to take necessary and appropriate action
to determine whether it holds a valid lien thatvsted the bankruptcy or if, instead, it possessed
a debt that was discharged by the proceedings:

The 8§ 524(a)(2) discharge injunction casts a wide shadow, with a large penumbra.

For example, applying the phrase “collect . . . as a personal liability of the debtor”

can be a confusing concept . . . . G@ws litigants who recognize that the boundary

is fuzzy seek the comfort of clarification whether their particular situations are

subject to the injunction.

Ruvacalba v. Munoz (In re Muno2g87 B.R. 546, 553 (9th Cir. BAP 2002).

This is precisely the approach that ther@oica Bank undertook. First, in response to the
remand order by this Court in 1997, the ComericakBded a motion which sought the aid of the
Bankruptcy Court in resolving those issuesitg favor. Notably, Johnson did not raise any
argument at that time that the Comerica Bank haatlastviolation of the discharge injunction. For
reasons that are unclear to theu@, these issues do not appear to have been resolved until the
order which is now on appeal.

After the bankruptcy case was closed in 2004 pidrties continued to litigate their dispute

in the state court. It was in connection witlstlitigation that the Comerica - via its new counsel,
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Brinkmeyer - sent the letters to Equitable in the hope of sorting out the bankruptcy proceedings.
The Comerica Bank chose the path of seeking a ditgghformal clarification of this issue from
Equitable’s counsel rather than rushing to firehgojudicial machinery. In light of the confusing
procedural history of this case, as compounded bystate of the files that had been left to his
successor by the Comerica Bank’s prior counsekt(de=d by Brinkmeyer as being “incomplete”
and “disorganized”), Brinkmeyer’s letters stritkee Court as not only permissible, but preferable
to other courses of action that he may have chosen to undertake. Secured - or potentially secured -
creditors should not be placed in the untengblgtion of being permitted to enforce their valid
liens but simultaneously being at risk of the imposition of sanctions for merely making inquiries
as to the validity of their liens.

It is clear to the Court, upon review of thetire record, that Brinkmeyer was attempting
to determine whether any court had conclusivelgd whether the Comerica Bank had or did not
have an enforceable security interest in thé-pesition disability benefit payments - and was not,
as Johnson would have it, taking any action to collect a debt.

Therefore, to the extent that the Bankruptcy Court concluded that Brinkmeyer’s actions
would have constituted a violation of the disg®injunction, such a conclusion - in the opinion
of this Court - is not supported by the evidencerddwer, to the extent that the Bankruptcy Court
made an implicit finding that the Comerica Bao&k action to collect the disability payments, this

Court concludes that such a finding is clearly erron@ous.

°As noted above, although the Bankruptcy Court did not explicitly make this
determination, it is unclear whether it didismlicitly. Ordinarily, “[i]f the [B]ankruptcy
[Clourt’s factual findings are silent or ambiguous as to an outcome-determinative factual
guestion, the district court may not engage in its own fact finding but must remand the case to
the [Blankruptcy [Clourt for the necessary factual determinat®roivn v. Mt. Prospect State
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Brinkmeyer’s letters repeatedly make refeeto (1) the sources of his uncertainty (i.e.,
the incomplete and disorganized state of his predecessor’s files and the unsigned-but-docketed
order that appeared to resoliese issues in the Comerica Bank’s favor); (2) the state of his
uncertainty (e.g., “Insofar as disability benefits are concerned, my reading of the decisions by
[the Bankruptcy Judge] and the Jackson Countyu@if@ourt suggests that those issues have been
decided in favor of Comerica Barikhave nothing to indicate thttere was any further appeal of
those decisions which yielded a different result|istand to be corrected if you have any contrary
information.” (Brinkmeyer letter of March 29, 20@Bopy at Bankr. Docket No. 691, Ex. A, at 4));
and (3) the fact-finding nature of his copesadence (e.g., “Do you haveyhing in your file to
indicate whatever happened tbdtissues remanded by this Court? If so, can you please forward
that information at your earliest opportunity? timid go a long way toward resolving what, if any,
further collection issues remain from the litigation.” (Brinkmeyer Letter of February 24, 2006,
Copy at Bankr. Docket No. 713-2, Ex. 4, at 2)).

Therefore, it is implausible to claim that tedstters represent an attempt to collect these
payments - and is still more implausible to claim, as Johnson does, that they represent the
“fraudulent and/or careless misrepresentation efetkistence of a court order [that] caused The
Equitable to stop paying Debtor’s disability income . .SégDebtor’s Verified Mot. for Damages

From Creditor for Violation of Stays and OtHrelief, Bankr. Docket No. 639,  18). Brinkmeyer

Bank (In re Muncrief)900 F.2d 1220, 1224 (8th Cir. 1990). However, “[ijn a bankruptcy case,
remand is not necessary when the evidence is documentary, the facts are undisputed or the
record presents no genuine issue of material fett(titation and internal quotation marks

omitted). Here, the relevant facts - the letters from Brinkmeyer - are both undisputed and
documentary, and the Court need not remand the ma#erndat 1225 (upholding district

court’s finding that bankruptcy court’s finding ioisolvency was clearly erroneous where district
court recalculated assets and liabilities based on undisputed evidence and associated testimony).
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specifically stated that the order in questias not signed and, under these circumstances, asked
for any information in Teholiz’s possession widispect to the status of that ordexeBrinkmeyer
letter of March 29, 2006, Copy at Bankr. Dockét. 691, Ex. A at 3 (“Notably, although the
judgment was stamped as filed by the clerk otoer 8, 1998, it is not signed. Nevertheless, the
docket from the bankruptcy court reflects ttit judgment was entered on October 9, 1998. . ..");
id. at 4 (“If you disagree, please provide copies of any documentation which you suggest
contradicts this conclusion.”).

In support of his contention that the Caimoa Bank violated the discharge injunction,
Johnson points to a letter that was authoreBrimkmeyer on June 20, 2006. Johnson claims that,
in this letter, Brinkmeyer “explicitly sought to lbect from [him] and to take possession of [his]
post-petition property. . ..” (Appellant’s Reply Bt.6-7). Johnson correctly notes that Brinkmeyer
had asserted that it was tGemerica Bank’s position that the disability payments were covered
by the security agreement and advised Equitalidedgin withholding disability payments lest they
expose themselves to the potential of dual liabilitys Bkatement - by far the most assertive in all
of Brinkmeyer’'s letters - does not support Johnson’s claim that the Comerica Bank had
misrepresented the existence of a court order. Furthermore, this statement does not represent an
attempt by Brinkmeyer or his client to collegb@sonal debt, especially when it is considered in
the context of the entire serieslefters. To the contrary, in this letter, Brinkmeyer set out the
Comerica Bank'gosition -a position that was known to all parties by virtue of the extended
litigation on this very question - but did not keaany representation as to what any court’s
resolution of the question was. Certainly, the ootedere could be different if the inquiries by

Brinkmeyer were of a harassing or an abusive nature with an overall objective of attempting to
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coerce Johnson into paying a discharged deé¢. In re Payl534 F.3d at 1308 (citation and
internal quotation marks omitted) (“Notwithstandihg facial permissibility of a lawsuit or some
other action taken by a creditor vis a vis a disgéd debtor, a violation of § 524(a)(2) may still
be found if the debtor proves the creditor acteduoh a way as to coerce or harass the debtor
improperly, i.e., so as to obtain payment of thselarged debt.”). For the reasons that have been
stated above, Brinkmeyer’s letters plainly do not meet this threshold.
V. Conclusion
Although the Court expresses no disagreement with the Bankruptcy Court’s analysis and
resolution of the remaining issues, and while the outcomes reached below and here are identical
in ultimate result, it is, in the &w of this Court, necessaryeaaplicitly address the basic question
of whether the actions by the @erica Bank could have constituted a violation of the discharge
injunction regardless of the validity of its lien. A creditor should not be required to prove the
validity of its lien to successfully defend its otherwise permissible actions in attempting to
determine the validity of the lien in the first pla@éere it otherwise, a creditor who reasonably and
without harassment or coercion makes reasonable inquiries to determine the validity of its lien
would be subject to sanctions if it turns out tihat debtor’s fiscal obligation had been discharged
in the bankruptcy proceedings. However, the right to enforce a valid lien on post-petition benefits
should not be held hostage to the threat nEsans in every instance in which a creditor must
make reasonable inquiry to determine the continued validity of the debtor’s obligations.
Accordingly, the order from the Bankruptcy Court which denied Johnson’s motion for

damages is affirmed - albeit on different grounds.
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IT 1S SO ORDERED.

Dated:__May 23, 2011 s/Julian Abele Cook, Jr.
Detroit, Michigan JULIAN ABELE COOK, JR.
United States District Court Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing Order was served upon counsel of record via the Court's ECF System to their respective
email addresses or First Class U.S. mail to the non-ECF participants on May 23, 2011

s/ Kay Doaks
Case Manager
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