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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

BAR'S PRODUCTS, INC.,

Plaintiff/Counter-Defendant,
Case No. 10-14321

V.
HON. DENISE PAGE HOOD
BAR'S PRODUCTS INTERNATIONAL, LTD.,

Defendant/Counter-Plaintiff.

ORDER DENYING RENEWED MOTION
FOR JUDGMENT AS A MATTER OF LAW, OR,
IN THE ALTERNATIVE FOR NEW TRIAL
l. BACKGROUND
This matter is before the Court oRanewed Motion for Judgment as a Matter
of Law, or, in the alternative, a new trfded by Plaintiff/Counter-Defendant Bar’s
Products, Inc. (“Bar’s Products”) with respect to Counts | (Breach of Contract) and
Il (Unfair Competition) of Defendant/Coumt@laintiff's Bar's Products International,
LTD’s (“BPI's”) Counterclaim. Bar’s Productdso seeks remittitur as to the damages

awarded under the UnfalCompetition count. Bar's Products also moves for

judgment as a matter of law, or, in the alt&give, a new trial, as to Counts | and Il of
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its Second Amended Complaint.

A jury trial began in this matter on Ap21, 2014. On May 9, 2014, the jury
rendered its verdict and awarded BPI on its Counterclaim against Bar’s Product
$2,535,044.00 in damages. (d&t Form, Doc. No. 201; Judgment, Doc. No. 205)
At trial, the Court granted BPI's Motionfdudgment as a Matter of Law as to Bar’s
Products’ remaining claims in Countsrdall of its SecondAmended Complaint.
(Doc. No. 203).

.  RENEWED MOTION FOR JUDGMENT AS A MATTER OF LAW

A.  Standard

Motions for Judgment as a Matter oflLare governed by Rule 50(a) of the
Rules of Civil Procedure which provides:

(@) Judgment as a Matter of Law.

(1) InGeneral. If a party has been fully heard on
an issue during a jury trial and the court finds that a
reasonable jury would nobhave a legally sufficient
evidentiary basis to find for the party on that issue, the
court may:

(A) resolve the issue against the party; and

(B) grant a motion for judgment as a matter of law
against the party on a claior defense that, under the
controlling law, can be maintaed or defeated only with a
favorable finding on that issue.

(2) Motion. A motion for judgment as a matter of
law may be made at any time before the case is submitted
to the jury. The motion muspecify the judgment sought
and the law and facts that entitle the movant to the
judgment.



Fed. R. Civ. P. 50(a). the court does not rule on tivetion for judgment as a matter
of law after the close of all the evidences tourt is considered to have submitted the
action to the jury. Fed. FCiv. P. 50(b). The motion may be renewed by filing a
motion no later than 28 days after the judgtreas been entered-ed. R. Civ. P.
50(b). Failure to make a pre-verdict oo for judgment as a matter of law under
Rule 50(a) precludes any post-verdict motunder Rule 50(b) and any such claim is
waived. Sykes v. Andersoi25 F.3d 294, 304 (6th Cir. 201@)nerican and Foreign
Ins. Co., v. Bolt106 F.3d 155, 160 (6th Cir. 1997).

Judgment as a matter of law is appraeri@hen “viewing the evidence in the
light most favorable to the non-moving pattyere is no genuine issue of material fact
for the jury, and reasonable minds could cambut one conclusion in favor of the
moving party.” Tisdale v. Federal Express, Corppl5 F.3d 516, 527 (6th Cir. 2005);
Jackson v. Quanex Cord.91 F.3d 647, 657 (6th Cit999). “The evidence should
not be weighed, and the credibility oktlwvitnesses should not be questioned. The
judgment of this court should not be stioged for that of the jury; instead, the
evidence should be viewed in the light miastorable to the party against whom the
motion is made, and that party givenbeaefit of all reasonable inference3isdale,
415 F.3d at 530. “[W]henever there is anpbete absence of pleading or proof on an

Issue material to the causeaaftion or when no disputeskiues of fact exist such that



reasonable minds would not differ” only thisnt appropriate to take the case away
from the jury. O’Neill v. Kiledjian, 511 F.2d 511, 513 (6th Cir. 1975).

B. Breach of Contract (Count | of Counterclaim)

Bar's Products argues that as to thealoh of contract claim alleged in BPI's
Counterclaim, no reasonable jury coulddd@ound Bar’'s Products liable because it
did not breach any agreement, it did botach any implied covenant, it was not
bound by an enforceable covenant not to ceteypand it did not compete with BPI.
Essentially, Bar's Productargues that the various agreements and assignments
entered into by Fre-Bar Inc. (Bar’'s Protsi@rior name) in 1973 do not establish that
Bar’'s Products agreed not to compete against BPI.

The Court previously denied Bar's Products’ motion for partial summary
judgment on this issue, having found tha&t wWiarious documents entered into in 1973
could be construed as part of the tratisac (Doc. No. 131). At trial, the Court
denied Bar’s Products’ Motion in Liminend Motion for Judgment as a Matter of
Law as to Bar's Products’ argumetitat it should not be bound by the 1973
agreements and assignments. (Doc. NI8%, 204, 207) The Court allowed the jury
to consider whether the 1973 agreements and assignments were part of the
transactions between the parties aneétivbr Bar’'s Products was liable under these

documents. The jury determined winet Bar’'s Products was liable under the 1973



documents and whether an additionaly@ars is a reasohk time for any non-
compete agreement between the parties jlity found in favor of BPI and against
Bar’s Products.

Bar’'s Products has not carried its burde its judgment as a matter of law
motion regarding the implied covenant tmtompete issue. Bar’s Products claims
that there was no evidence at trial whatithorized Fred D. Barton to enter into a
contract on behalf of Bar's Products.PBargues that contrary to Bar’s Products
claim, Mr. Barton was a majority sharehaldefficer and director and a shareholder
of Fre-Bar (Bar’s Products’ predecessor). BIRims that the Court ruled on thisissue
in its denial of Bar’s Products’ motion in limine.

The 1973 documents atissue were all admitted exhibits. No signatories to those
agreements testified at trial so thosewtnents speak for themselves. BPI argued
before the jury that Mr. Barton had tlaithority to enter into all of these 9
agreements/documents on behalf of Beg- Viewing the evidence in light most
favorable to the non-moving gy, BPI, the jury could find that Mr. Barton had the
authority to enter into the agreementssatie on behalf of Fre-Bgiven all the inter-
relatedness of the documents and parties.

As this Court previously found, there weagenuine issues of fact to be tried

before the jury as to thedmch of contract claim as ailed in the Counterclaim. The



Court cannot weigh the evidence or judgedtealibility of the withesses in a renewed
motion for judgment as a matter of law. Viegthe light most favorable to BPI, the
Court finds that BPI has presented suéfiti evidence to support the jury’s finding
that Bar’'s Products breached the variaggeements between the parties. Bar's
Products’ Renewed Motion for Judgment as a matter of law as to the breach of
contract counterclaim is denied.

C.  Unfair Competition (Count Il of Counterclaim)

Bar’'s Products argues that BPI offeremlproof that Bar’'s Products “pirated”
the name “Bar’s Leaks” thefore, there was no basis tbe jury’s verdict that Bar’s
Products was liable for unfair competitioBar’'s Products also argues that BPI's
unfair competition claim is based on the saxmetractual duty that supports its breach
of contract claim, and, unless thereaiduty independent of a contractual duty
between the parties, Bar's Productaas liable under the unfair competition claim.

Michigan law applies unfair competition claims to “any conduct that is
fraudulent or deceptive and tertdsnislead the public ATCO Indus., Inc. v. Senteck
Corp.,2003 WL 21582962, at *3 (Mich. App. JulO, 2003). Unfair and unethical
trade practices thatre harmful to one’s competitors or to the general public are
prohibited. Id. The duty not to engage in @rdulent or deceptiveonduct that will

mislead the public is a dutyahis separate and distifebm the contractual duties



between the partiesSee Compuware Corp. v. Affiliated Computer Serv., 20d.2
WL 1094349, at *4 (E.D. Mich. Apr. 2, 2012).

As noted previously by the Court, the unfair competition claims are independent
of a breach of contract claim and thhere is evidence oral and documentary
presented at trial on this issue. Sfeally, Arthur Omoto testified that Bar’s
Products registered its trademarks inxMe, China, France, Spain, India and
Trinidad, among others and that Bar's Pradumew of BPI’s rights, yet continued
to engage in this unfair manner. Eviderat trial was presented that Bar’s Products
also conspired with SONEX to sell Bat'saks products where BPI had trademarks
and that Bar’s Products sold products in idad. There is ab evidence presented
that Bar’s Products conspired with othtersell products at countries where BPI held
the trademarks of the products. Furteeidence was presented that Bar's Products
may have attempted to deceive the pullithose purchasing the products that Bar’'s
Products had the authority to sell such prasloatside the United States and Canada.
This duty not to deceive the public or thayers of these producis a separate and
distinct from the contractual duties betweenlarties. These facts are separate from
the breach of contract claim as argued by BPI.

Viewing the light most favorable to the non-moving party, BPI, the jury could

have found that Bar's Products breachedlity not to engage deceptive conduct



to others as to Bar’s Products’ authotiysell the products outside the United States
and Canada. Bar's Products’ Rule 50(a) motion as to the unfair competition
counterclaim is denied.

D. Jury Verdict / Damages

Bar’'s Products argues that the jury’sdiet was “wildly excessive” as to the
contract damages, justifying a new triaremittitur. (Motion, Doc. No. 218, Pg ID
5019) As to the damages awarded ia timfair competition claim, Bar's Products
argues that the maximum amount the jooyld have awarded is “precisely $0.00,
because BPI did not identify any evidencedrosiissue.” (Motion, Doc. No. 218, Pg
ID 5024)

“A trial court is within its discretin in remitting a verdict only when, after
reviewing all evidence in the light most faabie to the awardet,is convinced that
the verdict is clearly excessiveFFuhr v. School Dist. of City of Hazel PaB64 F.3d
753 (6th Cir. 2004)(quotingarber v. Massilon Bd. of Eu@17 F.2d 1391, 1395
(6th Cir. 1990)). In a motion for remittitigoverned by state law, federal courts are
guided by “damage-control stdard” a state law suppliesSee, Farley v. Country
Coach Inc.,Case No. 08-1591, 403 F. App’x 9780 (6th Cir. Dec. 15, 2010).
Under Michigan law, a trial court can remit a jury verdict to the highest amount the

evidence will support, only if the court finds that the only error is the excessive



verdict. Id. at 980. “A verdictkould not be set aside simply because the method of
computation used by the jury in assessiamages cannot be determined, unless itis
not within the range of evidence presented at trild.”at 981 (quoting@iamond v.
Witherspoon 265 Mich. App. 674 (2005)). In adach of contract claim, while a
plaintiff must prove damages “with reasble certainty” and without speculation or
conjecture, it is not necessary thdie with “mathematical precision.Hoffman v.
Auto Club Ins. Ass211 Mich. App. 55 (1995). Damages for unfair competition is
the loss actually sustained by a plaintifflaes direct and natural consequence of such
acts and a plaintiff is entitled to damagesplantiff might have realized if not for
the unfair competitionSee, Liberty Oil Corp. \Crowley, Milner & Co.270 Mich.
187, 196 (1935)Skimin v. Fuelgas Co339 Mich. 523, 530 (1954).

The jury awarded BPI1 $1,560,195.00 in dgesas to BPI's breach of contract
claim. As to BPI's unfair competition claim, the jury awarded $974,849.00 in
damages. In its motiorBar's Products does not specifically identify why the
damages are excessive, other than arguingiidtisiable. The Court finds that the
jury’s damages award are withthe range of evidence presented at trial in light of
testimony presented by BPI's fact ankpert witnesses. BPI requested up to
$2,815,062 in damages, in addition to fetdamages in the amount of $8,327,433.

The jury’s damages award to BPI on thedwh of contract claim in the amount of



$1,560,195.00 and $974,849.00 on the unfair adinpn claim were within the range
of evidence presented before the juBar’s Products’ remittitur request is denied.

E. Bar's Products’ Lanham Act Claims

At trial, the Court granted BPI's Ra150(a) motion as to Bar’'s Products’
Lanham Act claims. Bar’s Products restated incorporates by reference its previous
arguments that it is entitled to judgmentasatter of law on its Lanham Act claims,
not BPI.

On May 7, 2014, the Court granted BPRsile 50(a) oral motion to dismiss
Bar’'s Products’ Lanham Act claims in B&cond Amended Complaint. (Order, Doc.
No. 203) As this Court previously notats March 9, 2012 Order did not authorize
Bar’'s Products to add new faet allegations, in light of this Court’s previous Order
only authorizing Bar’s Products to fitae Second Amended Complaint attached as
Exhibit A to its Motion to Amend. (OrdeDoc. No. 88) Instead of filing the Second
Amended Complaint attached as ExhibitoAits Motion to Amend, Bar’s Products,
Inc. filed a different Seaad Amended Complaint with new facts as to the AAPEX
show which such claim the Court had poasly dismissed. (Doc. No. 90) The
Court’s March 9, 2012 Order only alloadkdhe Lanham Act claims as to BPI's
website, not as to the AAPEX show.

The Court also noted that the AAPEX shismot mentioned in the Joint Final
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Pretrial Order. (JFPTO, Doc. No. 156) Theurt ruled that any claims regarding the
AAPEX show will not be bwught before the jury. E.D. Mich. LR 16.2 governing
final pretrial orders provide that the ordshall” contain the parties’ claims and facts
to be litigated. E.D. Mich. LR6.2(b). The Joint Final Pretrial Order supersedes the
pleadings and governs the course ofl.tri&.D. Mich. LR 16.2(a). Because the
AAPEX show was not a proper issue alirBar's Products’ renewed Rule 50(a)
motion as to the Court’s dismissal of its Lanham Act claims is denied.

. MOTION FOR NEW TRIAL

Bar's Products seeks a new trial undetedaf for the same reasons argued in
its Rule 50(a) motion seeking judgment as a matter of law.

Rule 59 of the Rules of Civil Prodare provides that a new trial may be
granted to all or any of the piges and on all or part of the issues for any of the reasons
for which new trials havieretofore been granted in acts at law in the courts of the
United States. Fed. R. Civ. P. 59. Spegrounds for new trial have included: the
verdict is against the weight of the esmite; the damages are excessive; for other
reasons the trial was not fair; there werdstantial errors in the admission or
rejection of evidence; the giving or refusaf instructions were in error; and
misconduct of counselClark v. Esser907 F.Supp. 1069, 1073 (E.D. Mich. 1995);

City of Cleveland v. Peter Kiewit Sons’ €624 F.2d 749 (6th Cir. 1980%tatic
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Control Components, Ing. Lexmark Int’l, Inc.697 F.3d 387, 414 (6th Cir. 2012).
The granting or denial of a new trial is plyr within the discretion of the trial court
and will not be reversed except uposheowing of abuse of discretior.ogan v.
Dayton Hudson Corp865 F.2d 789, 790 (6th Cir. 1989)he trial court has broad
discretion in deciding a motion for a new kria prevent a miscarriage of justice.
Clark, 907 F.Supp. at 107&ity of Cleveland624 F.2d at 756 ryman v. Federal
Crop Ins. Corp.936 F.2d 244, 248 (6th Cir. 1991). If there is no motion for judgment
as a matter of law made on the question @siiifficiency of the @dence, such is also
not available as a ground for a motion for new tri&buthern Ry. Co. v. MilleR85

F.2d 202, 206 (6th Cir. 1960). However, such a motion can be viewed as one claiming
that the verdict was against the great weddhihe evidence, wbh can be considered

by the trial court as a motion for new trial under Rule BD.

In considering a motion for new trial on the ground that the verdict is against
the weight of the evidence, the court cansett aside the verdict simply because it
believes another outcongmore justified Denhof v. City of Grand Rapid$94 F.3d
534, 543-44 (6th Cir. 2007). The court must accept the jury’s verdict and can only
overturn the verdict if the verdict was agstithe weight of the evidence and the jury
verdict was unreasonabléd. Courts are not free to reweigh the evidence and set

aside the jury verdicts mdyebecause the jury could Yadrawn different inferences
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or conclusions or because judges feat tither results are more reasonaldauner
v. Dunaway684 F.2d 422, 425 (6th Cir. 1982).

For the reasons set forth above, the €dénds that the jury’s verdict was
reasonable and is supported by the evideresgnted at trialBar’s Products has not
shown that there is a great weight of @vide to overturn the verdict. The jury had
the opportunity to judge the testimony anedsbility of withesses. The Court cannot
weigh the evidence or theetfibility of the witnesses ireviewing a motion for new
trial.

As to whether the damages are exces$ordhe same reasons set forth above,
the Court finds the damages were witthia range of the evidence presented before
the jury. Bar’s Products has not set fatty other reason why the trial was not fair,
that there were substantial errors in #aenission or rejection of evidence, that the
giving or refusal of instretions was in error, or there was misconduct by opposing
counsel. The Court denies Bar’'s Products’ Motion for New Trial.

IV. CONCLUSION

For the reasons set forth above,

IT IS ORDERED that PlaintifffCoust-Defendant Bar’'s Products, Inc.’s
Renewed Motion for Judgment as a MatérLaw under Rule 50(b) or, in the

alternative, for a New Trial under Rule f3oc. No. 218]Jis DENIED.
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S/Denise Page Hood
Denise Page Hood
United States District Judge

Dated: September 29, 2015

| hereby certify that a copy of the fgang document was served upon counsel of
record on September 29, 2015, by electronic and/or ordinary mail.

S/LaShawn R. Saulsberry
Case Manager
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